NOTICE: This order was filed under Supreme Court Rule 23 and is not precedent except
in the limited circumstances allowed under Rule 23(e)(1).
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Justice Schmidt concurred in part and dissented in part.

ORDER

11 Held: The circuit court improperly denied defendant’s pretrial motion to suppress his
incriminating statements obtained by law enforcement during a custodial
interrogation. In light of the strength of the State’s evidence, excluding
defendant’s incriminating statements, the judicial error was harmless.

12 Defendant, Cordell L. Irons, appeals his convictions for unlawful possession of a
controlled substance with intent to deliver and unlawful possession of a weapon by a felon

(UPWF). The circuit court erred by denying defendant’s motion to suppress. However, the
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improper denial of defendant’s motion to suppress constituted harmless error due to the strength

of the State’s evidence, exclusive of defendant’s statements.
|. BACKGROUND

The State charged defendant with unlawful possession of a controlled substance with
intent to deliver (720 ILCS 570/401(a)(2)(A) (West 2018)) and UPWF (720 ILCS 5/24-1(a)
(West 2018)). The State’s evidence, introduced during a suppression hearing and at trial,
including portions of video and audio recordings of defendant’s approximately 4% hour
interview with law enforcement officers, established the uncontested events summarized below.

On January 8, 2018, Samantha Lafferty, the mother of two of defendant’s children,
arrived at the La Salle Police Department, apparently without prior notice. Upon her arrival,
Lafferty reported that defendant committed a domestic battery against Lafferty and her daughter
on the day before. Lafferty also reported her concerns about a gun in her home that belonged to
defendant, a convicted felon. While at the police station, Lafferty executed a written consent
form allowing law enforcement to search her residence and seize the gun. After signing the

written consent form, Lafferty accompanied the officers to her residence.

When the officers and Lafferty arrived at her residence, defendant was observed to be
seated in a vehicle, a 2010 Lincoln, that was parked in the driveway. Officers arrested defendant
for domestic battery. La Salle Police Lieutenant Michael Smudzinski transported defendant to
the La Salle police station, where officers later spoke with defendant.

After entering her residence, Lafferty opened her bedroom safe for the officers with her
key. Once Lafferty opened the safe, officers not only discovered a gun, but also unexpectedly

discovered approximately 31 grams of a substance containing cocaine, with a street value of
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approximately $3100. The officers processed the evidence removed from the safe and
photographed the scene.

Thereafter, defendant was interviewed by law enforcement about both the domestic
battery and the items seized from Lafferty’s safe. The entire interview was recorded. The
recording shows that the following persons were present, at times, during defendant’s interview:
Officer Nicholas Martin, a member of the La Salle Police Department, La Salle Police Detective
Curt Martin, La Salle Police Officer/Tri-Dent Drug Task Force Agent Brian Zebron, and

Lieutenant Michael Smudzinski, who was also a member of the La Salle Police Department.

Initially, Officer Martin spoke with defendant about an alleged incident of domestic
violence that took place at Lafferty’s residence the day before. Officer Martin read defendant the
Miranda warnings. Officer Martin concluded his portion of the interview with defendant after 20
to 25 minutes but remained present in the interview room when Agent Zebron took over the
interview and began questioning defendant about the gun and cocaine discovered in Lafferty’s
bedroom safe on January 8, 2018.

After speaking with Agent Zebron for approximately 10 minutes, defendant verbalized,
among other things, that defendant’s lawyer was not present. Based on defendant’s use of the
word “lawyer,” Agent Zebron stopped conversing with defendant and left the area. According to
Agent Zebron, he went “upstairs.” After defendant’s same reference to a “lawyer,” Detective
Martin told defendant that it was “fine” that defendant wanted an attorney.

Shortly thereafter, Lieutenant Smudzinski escorted defendant to a holding cell.
Lieutenant Smudzinski was not present earlier while Agent Zebron questioned defendant.
However, Lieutenant Smudzinski passed through the area, where the interview was taking place,

when checking for rubber gloves.



112 After he placed defendant in the holding cell, Lieutenant Smudzinski spoke with
defendant. This recorded conversation lasted for slightly less than three minutes. According to
Lieutenant Smudzinski, after this short conversation, he “let” defendant “out” of the holding cell.
Detective Martin was present in the area when defendant stepped out of the holding cell.
According to Lieutenant Smudzinski, Agent Zebron returned to that area near the holding cell.
When defendant spotted Agent Zebron, after the agent “came back down” to the area near the
holding cell, defendant stated, “What’s up Zebron?” Agent Zebron replied “I don’t know what’s
up. But, here’s the deal, you wanted a lawyer.” Defendant responded “Nabh, I never asked for no
lawyer. | said my lawyer’s not present to be asking no questions like that. I’m not going to ask
no questions.” Thereafter, Agent Zebron resumed questioning defendant about the confiscated

gun and cocaine discovered in Lafferty’s locked safe.

113 Over the course of the next few hours, defendant made incriminating statements to Agent
Zebron. Defendant’s statements were related to his cocaine sales and explained how he obtained
the gun that was seized by law enforcement. Defendant was charged with unlawful possession of

a controlled substance with intent to deliver and UPWF on December 4, 2018.
114 A. Motion to Suppress Hearing

115 Defendant filed a pretrial motion to suppress his incriminating statements on various
grounds. Of significance to this appeal, defendant’s motion to suppress alleged defendant
invoked his fifth amendment right to counsel by verbalizing his desire to end the conversation
with Agent Zebron because his lawyer was not present. The State opposed the motion to
suppress on the grounds that the recording of the interview process revealed defendant had

neither clearly verbalized nor unequivocally asserted his right to counsel before Agent Zebron
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returned and resumed questioning after defendant told Agent Zebron, “Nah. | never asked for no
lawyer.”

During the hearing on the motion to suppress, Agent Zebron stated that he interpreted
defendant’s vernacular word choices as defendant’s request to speak with his lawyer. Agent

Zebron explained “that’s why | stopped asking any questions.”

Noting that it was difficult for the agent to completely understand every word spoken by
defendant, Agent Zebron informed the court that he listened to the recording of his portion of the
interview approximately 20 times before testifying before the court that day. Yet, after listening
to the recording many times, Agent Zebron admitted that he was less certain about the precise
words defendant used with reference to a lawyer. Agent Zebron told the court that “initially |
thought it was he’s not asking any questions, but now looking back at it numerous times, it does
sound like it’s potentially answering.”

During the hearing on the motion to suppress, the State introduced the relevant portions
of the video and audio recordings of the interview for the court’s consideration. The recording
includes the following statements by defendant, “I’m not [answering or asking]* no questions,
my lawyer ain’t here. Why would | answer questions? I’m not asking questions. I’m not here to
ask the questions. I’m just here to tell you what’s not mine.”

The recording shows that following these statements by defendant, Detective Curt Martin

told defendant it was fine if he wanted a lawyer. Defendant continued speaking, by saying “It’s

On appeal, the parties dispute the exact words defendant used during the first segment of
defendant’s recorded interview. Defendant asserts that the recording is clear that he said he was not
answering any questions. The State asserts that the recording was unclear as to whether he said
“answering” or “asking.” Because of this dispute and because the recording is not entirely clear, the
alternative interpretations are included in the bracketed portions of defendant’s statement.

5
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not mine man. Now how you supposed to help me out? How am | getting helped?” Agent Zebron
responded by telling defendant that defendant could help himself by cooperating.

Detective Martin also testified before the court during the hearing on defendant’s motion
to suppress. Detective Martin indicated to the court that he interpreted defendant’s word choice
as a refusal to “answer” questions. When asked directly if Detective Martin agreed that
defendant said, “I’m not answering no questions. My lawyer ain’t here,” Detective Martin
testified that he agreed with this characterization.

The court also received the testimony of Lieutenant Smudzinski. As included in the
background set forth above, the lieutenant explained that he escorted defendant to the holding
cell where he spoke to defendant, alone, for approximately three minutes. He explained he had a
past history with defendant and wanted to convince defendant to resume speaking to the
investigators. He also indicated that when he “let [defendant] out” of the holding cell, Detective
Martin was still present but Agent Zebron “came back down” later.

At the conclusion of the hearing on defendant’s motion to suppress, the court stated
“After watching the tape, | agree. He probably didn’t do it good enough.” Based on this finding,
the court ruled in favor of the prosecution on the issue of whether defendant clearly and
unequivocally asserted his fifth amendment right to counsel. The court denied the motion to
suppress. The matter proceeded to a jury trial.

B. Trial

The State presented the testimony of the following witnesses: Samantha Lafferty, Officer
Nicholas Martin, Detective Curt Martin, Lieutenant Michael Smudzinski, Agent Brian Zebron,
James Coglianese, Sabrina Halley, and Pamela Wilson. Defendant also testified on his own

behalf.
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Samantha Lafferty testified that she was 38 years old and was the mother of two of
defendant’s daughters, ages 18 and 9. Lafferty testified that she had known defendant for 20
years. On January 4, 2018, she resided in the same residence, her grandmother’s residence, with
Lafferty’s two daughters. Defendant did not reside at that location at any point in time. However,
the door to the residence could not be locked and defendant frequently entered Lafferty’s
residence, after knocking before entry, for the purpose of visiting with his children.

According to Lafferty, on January 4, 2018, defendant brought his clothes, shoes, and
coats into Lafferty’s residence, which was unusual. Defendant left those belongings, in piles,
inside her residence and told her he was leaving them there for a few days until he could “figure
out” what to do with them. Although he left his belongings on January 4, 2018, defendant did not
spend the night between January 4 and January 8, 2018. A photograph marked as the State’s
exhibit No. 2 was introduced into evidence and depicted defendant’s clothing located in the
corner of Lafferty’s bedroom, partially on top of what appears to be a storage container and
partially on the floor.

According to Lafferty’s trial testimony, in addition to defendant’s clothing, defendant
also brought a gun into Lafferty’s residence on January 4, 2018, and instructed her to “put it up.”
Consequently, Lafferty removed her personal belongings from a small safe she purchased from
Walmart for $20. She then placed the gun inside the now empty safe, before locking the safe
with one of two keys in her possession. She gave defendant a key to the safe. According to
Lafferty, a few days later, the night before January 8, 2018, defendant committed an act of
domestic violence against Lafferty and her teenaged daughter. Defendant’s violent reaction was
triggered by her daughter reaching for a napkin, while seated at the table eating a meal with her

parents. Defendant felt his daughter was using poor manners and scolded her. When the teenager
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abruptly left the table, defendant felt she was being disrespectful, stood up, and grabbed his
daughter “by her throat and put her up in the air.” Lafferty testified that when she intervened to
protect her daughter, defendant “slapped the hell out of me and continued to hit her for a little bit
and then he stopped.” According to Lafferty, defendant was eventually convicted for this
domestic battery against his daughter and Lafferty.

After this incident on January 7, 2018, Lafferty became concerned about defendant’s
ability to access his gun located in her home. The next day, January 8, 2018, she went to the
La Salle Police Department and reported that there was a gun locked in her bedroom safe.
Lafferty signed a written consent form permitting law enforcement to search her residence, and
then accompanied the officers to her residence for that purpose. Lafferty escorted the officers to
her bedroom and used a key to open the safe for the officer’s inspection. According to Lafferty,
the items locked in the safe, at that time, did not belong to Lafferty and had been brought into her

residence by defendant.

During cross-examination by defense counsel, Lafferty identified a letter, presented to
her by defense counsel as Defendant’s exhibit No. 1, as a letter she wrote on April 4, 2018, at
defendant’s request. Lafferty testified that the couple had “quite a few” domestic battery issues
over the years. Due to this history, Lafferty testified that when defendant told her to do
something she found it wise to comply “[b]ecause [she would] either be verbally or physically
abused if [she didn’t].” For example, Lafferty explained that defendant drove a 2010 Lincoln.
Defendant always had possession of the vehicle and she did not have a key or access to use the
2010 Lincoln. Nonetheless, when defendant asked her to place the title to that 2010 Lincoln in

her name, she did so.
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In the letter, Lafferty declared that the statement she gave to police on January 8, 2018,

regarding defendant was inaccurate. The letter continued:

“| stated that he gave me a gun to hold for him. That statement was not true. | was
seeing a guy and he left it over at my house. We decided not to talk anymore and
he never came back for the gun. So I kept it locked in my safe. As far as the drugs
found in the safe, those were found outside behind my garage. | put the bags |
found in my safe. | was angry with [defendant] for the fight him and my daughter
had so | told the police it was his to get him in more trouble. The gun and drugs
were not [defendant’s].”
Lafferty explained the circumstances leading to her preparation of the letter on April 4,
2018. On that date, defendant surprised Lafferty when he arrived at her residence. She stated she
was “shocked” to see defendant because he was on parole when he battered his daughter on
January 7, 2018, and Lafferty expected he would remain in custody for that reason. After
arriving at her residence without warning, defendant instructed Lafferty to write the letter
because “[h]e wanted some insurance.” Defendant told her what to write down and she wrote it

down before signing the letter.

Lafferty testified that contrary to the contents of her letter, she neither found nor placed
drugs in her safe, and she never possessed the gun at issue. The April 4, 2018, letter mentioned
another boyfriend. Lafferty explained that this statement in her letter was not true because she
had not had another relationship since 2008. She added that she avoided developing personal
relationships because this would cause a conflict between defendant and anyone she might date.

Lafferty was in a relationship in 2008, but when defendant was released from prison, “there were
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threats made about, you know, having a guy around his kids and all that.” Lafferty ended the

2008 relationship because she wanted to avoid any problems with defendant.

Lafferty wrote the letter in April 2018, “because | felt like if | didn’t | didn’t know what
would happen.” She added, “I’ve had a bad history with him physical violence wise, and | didn’t

know what he would do” if she did not comply with his request.

Lafferty was employed and had always worked to support herself. Defendant never
provided her with child support. In the 20 years Lafferty had known defendant, she only knew of
defendant having one job, which he had for approximately two months in the summer of 2018.

Lafferty admitted that she did not “keep tabs” on whether defendant was employed.

The State’s next witness was Officer Nicholas Martin, from the La Salle Police
Department. Officer Martin testified that he met with Lafferty at the police station on January 8,
2018, because she wanted to discuss some domestic issues she was having at home. Officer

Martin testified that he observed Lafferty had visible physical injuries on that date.

While discussing her family issues, Lafferty told Officer Martin that she was worried
about a gun she had been “given” and wanted the officer to come to her home for that reason.
Officer Martin described the process of obtaining Lafferty’s consent to search her residence. He
also testified about accompanying Lafferty back to the residence that day to retrieve the weapon
from her safe.

Upon their arrival at Lafferty’s residence, Officer Martin immediately realized that
defendant was present at Lafferty’s residence, seated in a 2010 Lincoln that was parked in the
driveway. Consequently, Officer Martin took defendant into custody at that time. Lieutenant

Smudzinski transported defendant to the jail while Officer Martin searched the residence.

10
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Lafferty led Officer Martin to her bedroom and showed him her safe. The safe was locked and
Lafferty opened it with a key.

The State’s next witness was Detective Curt Martin, who was also employed by the
La Salle Police Department. According to Detective Martin, he accompanied several persons,
including Officer Martin, Lafferty, and other law enforcement personnel, to Lafferty’s residence
on January 8, 2018, for the purpose of searching Lafferty’s home with her consent. Detective
Martin identified the .380-caliber handgun that he removed from Lafferty’s safe and secured as
evidence. He explained the .380-caliber handgun had a full clip but did not have any rounds in
the chamber. Detective Martin further testified that the gun’s serial number had been scratched

off.

During his testimony, Detective Martin described the process of seizing the evidence
from Lafferty’s safe and documenting the conditions in her bedroom by photographing the scene.
Detective Martin testified that Lafferty pointed out baggies and scissors in a dresser drawer in
her bedroom and he identified a photograph of those items. Detective Martin identified several
photographs and other exhibits, including the cocaine, marked as State’s exhibit No. 7, and a
digital scale which was also found in the safe, that he took into evidence. Some of the items,
such as the cocaine, was submitted to the crime laboratory for testing. Detective Martin testified

to the chain of custody for those exhibits that were present in the courtroom.

The State’s next witness was Lieutenant Michael Smudzinski of the La Salle Police
Department. Lieutenant Smudzinski testified that on January 8, 2018, he was a member of the
law enforcement group that searched Lafferty’s residence with her permission. According to
Lieutenant Smudzinski, he was given the task of transporting defendant away from Lafferty’s

residence and to the police station. At the police station, Lieutenant Smudzinski inventoried the

11
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property defendant had on him. At that time, he found defendant to have approximately $1900 in
cash. Defendant also had a set of keys, containing a car key and two other keys. Lieutenant
Smudzinski identified various exhibits including, State’s exhibit No. 9, which was a photograph
of those keys. Lieutenant Smudzinski testified that at some point in time, he tried one of the keys

in Lafferty’s safe and the safe opened.

The State’s next witness was Agent Brian Zebron. Agent Zebron was a police officer
with the La Salle Police Department but had been assigned to the Tri-Dent Drug Task Force.
Agent Zebron was qualified as an expert in the field of narcotics investigations. Agent Zebron
testified as to an interview he conducted with defendant on January 8, 2018. He identified a
portion of the recording of that interview which was introduced into evidence as the State’s
exhibit No. 11. Agent Zebron testified about defendant’s incriminating statements, made during
the interview that day. These statements included admissions regarding defendant’s sales of

cocaine and defendant’s possession of the gun found in Lafferty’s safe.

Agent Zebron further testified that in La Salle County, the 31.6 grams of cocaine found in
Lafferty’s safe could potentially sell for approximately $3100. Agent Zebron opined the cocaine
was for distribution based upon various factors including, the form of the cocaine, other items
found with or near the cocaine including the baggies, scissors, gun “with the obliterated serial

numbers,” and digital scale, and the fact defendant was found with $1900 in cash.

The State next called James Coglianese, who was employed with the Illinois State Police
command at the Joliet forensic science laboratory. Coglianese is a forensic scientist in the area of
drug chemistry. Coglianese testified as to the procedure at the Illinois State Police laboratory for
in-taking evidence. He testified as to his in-taking of evidence—People’s exhibit No. 7—

received from Detective Curt Martin and chain of custody with respect to that evidence.

12



1 44

45

46

147

148

The State next called Sabrina Halley, who was employed as an evidence technician with
the Illinois State Police in the Joliet forensic science laboratory. Halley testified that she
retrieved People’s exhibit No. 7 from the evidence vault and returned it to Detective Curt Martin.

The State next called Pamela Wilson, who is a forensic scientist in drug chemistry with
the Illinois State Police Joliet forensic science laboratory. Wilson testified as an expert in the
analysis of controlled substances. Wilson testified as to the chain of custody as to People’s
exhibit No. 7. She further testified as to her testing of that evidence. Wilson testified that her
analysis revealed that People’s exhibit No. 7 was 31.6 grams of cocaine. She stated her opinion

as to the weight and nature of the substance to a reasonable degree of scientific certainty.

Additionally, the State introduced the State’s exhibit No. 12. This exhibit was a certified
copy of defendant’s prior felony conviction for unlawful delivery of a controlled substance,

cocaine. After the State rested their case, defendant testified in his own defense.

Defendant testified that he had been to Lafferty’s residence multiple times but that he did
not live there. Defendant was not aware that the front door did not lock. The front door had a
dresser in front of it, and it was essentially barricaded. Defendant did not have a key to Lafferty’s
residence. Defendant admitted that on January 8, 2018, defendant was present at Lafferty’s
residence when the police arrived, because he was hoping to talk to his daughter about the
domestic incident that occurred the previous night. Defendant testified that he pled guilty to the
domestic battery charge that resulted from the incident.

Defendant agreed that he was seated in the 2010 Lincoln that he parked in the driveway
of Lafferty’s residence. According to defendant, Lafferty owned the 2010 Lincoln and allowed
defendant to use that vehicle. Defendant testified that Lafferty gave defendant the keys to the

Lincoln. Later in 2018, the 2010 Lincoln was registered to Morina Johnson, who defendant

13



described as a “mutual friend.” Despite the change in registration, defendant continued to drive

the Lincoln.

149 During his testimony, defendant was asked about a photograph of a key fob and two keys
depicted in State’s exhibit No. 9. Defendant identified the smaller key as a key on the key ring
when Lafferty gave it to him. Defendant never used that smaller key, but he assumed it went to
Lafferty’s safe. Defendant did not know what the larger key would open. Defendant identified

the key fob in the photograph as the key to the Lincoln.

50 Defendant stated that he was employed in January 2018 and had been for about 15
months. Defendant worked with a friend obtaining old pallets and reselling them in the
Oswego/Aurora area. Defendant’s friend’s name was Omar, but defendant could not remember
Omar’s last name. Defendant was paid in cash $75 per trip.

51 According to defendant’s testimony, defendant agreed the police found defendant while
he was parked in Lafferty’s driveway. When the officers searched defendant, defendant had a
key to Lafferty’s safe in his pocket. Defendant also had approximately $1900 in cash in his
pocket. Defendant obtained the money by working for his friend. Defendant felt it was safest to
carry the money on him because defendant lived with his uncle. At the time, defendant was
looking for an apartment and had been saving his money.

152 During his trial testimony, defendant explained that he initially denied any knowledge of
the gun or cocaine in Lafferty’s safe. However, defendant was scared and thought if he told
investigators what they wanted to hear, that they would work with him. Defendant eventually
told investigators he had been in the safe numerous times and that he bought the gun. Defendant

testified that he never went in the safe. The gun and cocaine were not his, and he did not know

14
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who they belonged to. Defendant also denied placing baggies or scissors in a dresser drawer in
Lafferty’s bedroom.

Regarding Lafferty’s April 4, 2018, letter, defendant acknowledged he was present when
Lafferty wrote the letter, but defendant denied forcing Lafferty to do so. Defendant did not make
any threats to Lafferty to induce her to write the letter. Lafferty “felt bad about everything” and
indicated she gave the police her initial statement because she wanted defendant to “do more
time.”

The State’s closing argument heavily relied on the interview with police that defendant
had sought to suppress. The jury found defendant guilty of both charges. Defendant filed a
motion for new trial, again asserting the incriminating statements should be suppressed. The
court denied the motion. Defendant was sentenced to 22 years’ imprisonment for unlawful
possession of a controlled substance with intent to deliver and a concurrent term of 10 years’

imprisonment for UPWF. Defendant appeals.
I1. ANALYSIS

On appeal, defendant argues that the circuit court erroneously found that defendant’s
observation that his attorney was not present did not qualify as an unambiguous assertion of his
right to counsel. The State argues that the trial court’s finding was correct because defendant’s
word choice was vague and ambiguous. Alternatively, the State contends that if this court
concludes the trial court should have granted defendant’s motion to suppress, the court’s error
was harmless. In other words, the State submits that a new trial, minus defendant’s incriminating
statements, would have ended with the same guilty verdicts for the offenses of unlawful
possession of a controlled substance with intent to deliver and unlawful possession of a weapon

by a felon.

15
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We review a circuit court’s ruling on a motion to suppress based on a two-part standard
of review. People v. Smith, 2016 IL 119659, { 43. First, we determine whether the court’s factual
findings were against the manifest weight of the evidence. Id. With respect to questions of law,
we review those issues de novo, before determining whether the motion to suppress should have

been granted in the case at bar. Id.

Turning to the questions of law that are relevant to this appeal, it is well established that
if the suspect invokes his right to counsel in response to the Miranda warnings, the police must
stop the interrogation and “may not reapproach the suspect for further interrogation until counsel
has been made available to the suspect.” People v. Brickhouse, 2018 IL App (3d) 150807, { 41.
The case law provides that the purpose of this precedent is “to prevent the police from badgering
a defendant into waiving his previously asserted Miranda rights.” Id.  42. At a minimum, to
unambiguously invoke the right to counsel, “a defendant must articulate his desire for an
attorney to the police in a clear enough manner—free from indecision or double meaning—that a
reasonable officer under the circumstances would understand the statement to be a request for an

attorney.” Id.

Here, there were at least two officers present when Agent Zebron took over the interview
process just before defendant verbalized his reluctance to either ask and/or answer Agent
Zebron’s questions because defendant’s lawyer was not present at that time. While the precise
words used by defendant are difficult to discern on the recording of that interview, the consistent
responses by the officers are not in dispute. Namely, Detective Martin and Agent Zebron stopped
the interview. Agent Zebron not only stopped speaking to defendant, Agent Zebron left the
room. Detective Martin assured defendant that defendant’s desire to have an attorney present was

“fine.” Since both officers interpreted defendant’s word choice in the same way, we conclude

16
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that defendant’s word choice was not ambiguous. Both law enforcement officers responded
appropriately by ending the interview once defendant asserted his right to counsel. We note that
neither Agent Zebron nor Detective Martin reapproached defendant. Instead, Lieutenant
Smudzinski, who was not present at the time defendant made reference to a lawyer, violated the
strict rule prohibiting any officer from reapproaching defendant. Therefore, the trial court should
have granted defendant’s motion to suppress all statements after Lieutenant Smudzinski

reapproached defendant in the holding cell.

The end result is that defendant’s subsequent clarification or expressed change of heart
about requesting the presence of his lawyer occurred before defendant had an opportunity to
speak with counsel. Therefore, defendant’s statement explaining that he did not wish to end the

interview is equally inadmissible and has not been considered by this court.

Nonetheless, this conclusion does not end the analysis. As the State points out, “[t]he
admission into evidence of an improper confession is subject to harmless error analysis.” People
v. Burnfield, 295 Ill. App. 3d 256, 263 (1998). “An error is considered harmless where the
reviewing court can conclude that absent the error the outcome of the trial would not have been
different.” Id. In other words, “[i]f the evidence is so overwhelming that no rational jury—or
juror—would have acquitted defendant” the error did not prejudice defendant. People v. Rivera,

227 11. 2d 1, 22 (2007), aff’d sub nom. Rivera v. Illinois, 556 U.S. 148 (2009).

The State bears the burden of persuasion regarding whether an error, present in the
record, constitutes harmless error. People v. Johnson, 218 1ll. 2d 125, 142 (2005). If an error
does not undermine our confidence in the jury verdict, then the error is harmless. Id. For the
reasons set forth below, we remain confident in the guilty verdicts and conclude the court’s error

was harmless.

17
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The jury’s verdict, on each charged offense, indicates the jury did not find defendant’s
testimony to be credible. Defendant’s prior conviction for unlawful delivery of a controlled
substance, cocaine, not only weakened defendant’s credibility but was probative on the issue of
defendant’s possession and intent to exercise control over the cocaine, for purposes of future
sales and the delivery of the cocaine to others. See People v. Watkins, 2015 IL App (3d) 120882,
46 (noting the admissibility of a defendant’s prior drug transactions to establish intent to
deliver the drug for which defendant is currently charged).

In contrast, the jury’s verdict indicates the jury found Lafferty’s testimony to be credible.
It is well established that the credible testimony of a single witness is sufficient to convict even
when contradicted by defendant, as in the case at bar. See People v. Gray, 2017 IL 120958, { 36.
We note that portions of Lafferty’s testimony were independently corroborated by other
evidence. For example, Lafferty testified that her motive for asking the police to remove the gun
from the safe was based on her fear that defendant would return to her residence and harm her

with the weapon he asked her to keep safe.

Further, Lafferty’s testimony stated that defendant did not reside with her, but he often
appeared at her residence unannounced. This fact was corroborated by law enforcement, when
unexpectedly the officers arrived at Lafferty’s residence and found defendant waiting in
Lafferty’s driveway on January 8, 2018. Moreover, Lafferty’s testimony explaining that she gave
defendant a key to the safe was corroborated by law enforcement’s discovery of the key to the
safe on defendant’s person on January 8, 2018.

Additionally, Lafferty informed law enforcement that defendant brought the gun and

other personal property into Lafferty’s home on January 4, 2018, and left his other belongings
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there in addition to the gun. Photographs, taken by law enforcement on January 8, 2018,
documented men’s clothing piled up in Lafferty’s bedroom.

Finally, Lafferty testified that defendant had been violent toward her in the past. Officer
Martin testified that he observed Lafferty had visible physical injuries on January 8, 2018. These
visible injuries, corroborated, in part, Lafferty’s testimony about the severity of the beating she
received from defendant on January 7, 2018. Further, it is undisputed that defendant was charged

and later convicted of battering his daughter on January 7, 2018.

Based on this record, we conclude the jury’s determination that Lafferty’s testimony was
credible and defendant’s testimony was not, is well supported by the record on appeal. Based on
our de novo review, we conclude that absent defendant’s confession, there was more than
sufficient evidence to support the jury’s verdicts.

Therefore, we conclude that the outcome of defendant’s jury trial would not have been
different without the introduction of defendant’s incriminating statements.

[11. CONCLUSION

The judgment of the circuit court of La Salle County is affirmed.

Affirmed.

JUSTICE SCHMIDT, concurring in part and dissenting in part:

The majority correctly concludes that defendant unequivocally invoked his right to
counsel and thus, the circuit court erred in admitting statements defendant made thereafter.
However, the majority goes on to usurp the jury’s function in determining the credibility of
witnesses and weighing conflicting testimony. They then utilize such determinations to wrongly

conclude the error is harmless. As set forth below, the evidence of guilt was not so
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overwhelming that this court can conclude that no rational jury would have acquitted defendant
absent the improperly admitted statements. See Rivera, 227 Ill. 2d at 22.

As the supreme court has stated, the “recognition of the jury’s function to make
inferences, weigh conflicting testimony, and determine witness credibility has been noted too
often to require the citation of authority.” People v. Lindgren, 79 Ill. 2d 129, 142-43 (1980).
Further, “the jury’s function as a fact finder has been jealously guarded.” Id. at 142.

Without the improperly admitted statements by defendant that the gun and cocaine were
his, the jury could have found defendant’s trial testimony more credible. Specifically, defendant
denied the gun and cocaine were his and testified that he did not know who they belonged to.
Defendant admitted he was in possession of a key to the safe but explained it was already on the
keychain with the 2010 Lincoln key fob when Lafferty gave him the keys. He testified that
Lafferty owned the Lincoln but allowed him to drive it, and Lafferty admitted the car was titled
in her name. While Lafferty asserted that she never drove the car and titled it in her name at
defendant’s request, it was the jury’s function to decide who was more credible and to do so
untainted by the improperly admitted statements.

Although, the majority emphasizes defendant’s presence in Lafferty’s driveway at the
time they returned to search the home as a fact corroborating Lafferty’s testimony that defendant
often showed up unannounced, it actually corroborates defendant’s testimony that he “didn’t go
in to that house without [Lafferty’s] permission period.” Specifically, he was waiting outside the
house in a car in the driveway rather than entering the home while Lafferty was not present.
Further, while the majority points out that defendant’s prior conviction undermines his
credibility, the majority ignores Lafferty’s potential motive to lie in order to send defendant to

prison in retaliation for defendant “slapp[ing] the hell out of” her.
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Additionally, viewing the evidence without defendant’s admissions that the cocaine and
gun were his, a rational juror could find that the gun and/or cocaine were not defendant’s given
Lafferty’s connection to the same. Specifically, the undisputed evidence showed that the gun and
cocaine were in Lafferty’s safe, in Lafferty’s bedroom, in Lafferty’s home. Defendant did not
have a key to her home. And while defendant had a key to the safe, so did Lafferty, and, in fact,
Lafferty used her key to unlock the safe for the officers. Additionally, Lafferty admittedly wrote
and signed a letter indicating that the gun and cocaine were not defendant’s. While the letter’s
explanation regarding the cocaine is difficult to believe, the letter shows the inconsistent versions
given by Lafferty and would weigh against her credibility. Taking away the improperly admitted
statements by defendant leaves one version of facts presented by defendant and two conflicting
versions attributed to Lafferty. The foregoing illustrates why the error in improperly admitting
defendant’s statements undermines any confidence in the jury verdict and hence, why such error
was not harmless. See Johnson, 218 Ill. 2d at 142.

While an uncontaminated jury may have still concluded that Lafferty was a credible
witness, this court should not make that determination nor should this court resolve the factual
ambiguities against defendant. See id. at 142-43. This case was a credibility contest and the
improperly admitted statements easily could have influenced the jury’s credibility determination.
As it is the jury’s function to assess credibility, this matter should be remanded for a new trial,

uncontaminated by the improperly admitted statements.
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