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OPINION

Following a jury trid in St. Clair County, defendant Cecil
Sutherland was convicted of aggravated kidnaping (I1l. Rev. Stat.
1987, ch. 38, par. 10-2(a)(2)), aggravated crimina sexual assault (l11.
Rev. Stat. 1987, ch. 38, par. 12-14(b)(1)), and first degree murder
(. Rev. Stat. 1987, ch. 38, par. 9-1(a)(1)). The circuit court
sentenced defendant to death. This appeal followed. 134 1ll. 2d R.
603.



For the reasons discussed below, we affirm defendant’s
convictions and death sentence and remand for additional sentencing.

BACKGROUND

On July 2, 1987, the body of 10-year-old Amy Schulz was
discovered on a dirt road in rural Jefferson County. Amy had been
strangled, her throat had been dlit, and she had been sexually
assaulted. Amy had been missing from her Kell, Illinois, home in
neighboring Marion County since the prior evening.

In early October 1987, four months after Amy’'s murder,
defendant (then 32 years old) left his Dix, Illinois, home in Jefferson
County and drove to Montana. Later that month, federal authorities
arrested defendant on charges unrelated to thiscase. Based in part on
information provided by Montana authorities, on October 22, 1987,
Jefferson County police officers secured a search warrant from a
Jefferson County judge authorizing a search of defendant’s person,
vehide andpossessons. At thetime, defendant wasin federal custody
at the Missoula County jail in Missoula, Montana, and defendant’s
vehicle was being held by federal park rangers at Glacier National
Park in Montana. Jefferson County police officers flew to Montana,
where they executed the warrant, seizing defendant’s vehicle and
personal property. They also obtained samples of defendant’s head,
beard, chest and pubic hair. Jefferson County police officers also
arranged for transfer of defendant’ svehicleto Illinois. On October 28,
1987, Jefferson County police officers secured a second warrant
authorizing a search of the vehicle, which police executed in Illinois.

Eight months later, in June 1988, defendant was indicted in
Jefferson County for the aggravated kidnaping, aggravated criminal
sexual assault, and first degree murder of Amy Schulz. Defendant filed
amotion to suppress all evidence sezed in Montana pursuant to the
October 22, 1987, search warrant. Thecircuit court denied themotion
to suppress.

Following a change of venue to Richland County, a jury
convicted defendant of al chargesand subsequently found himeéligible
for the death pendty. The circuit court sentenced defendant to death.
On direct appeal to this court, we affirmed defendant’s convictions
and sentence. People v. Sutherland, 155 11l. 2d 1 (1992). Defendant
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filed a petition for awrit of certiorari to the United States Supreme
Court, whichwasdenied. Sutherland v. I1linois, 510 U.S. 858, 126 L.
Ed. 2d 130, 114 S. Ct. 170 (1993).

Defendant thereafter filed a postconviction petition raising
numerousclaims Thetrial court held anevidentiary hearing oncertan
clams, but ultimately dismissed the petition. On appeal to this court,
we reversed defendant’s convictions and sentence and remanded for
a new trial, citing ineffectiveness of trial counsel and improper
prosecutorial argument. People v. Sutherland, 194 I11. 2d 289, 299-
300 (2000).

On remand, venue was transferred to St. Clair County. Prior to
trid, defendant filed severa motions challenging the validity of the
search warrants issued on October 22 and October 28, 1987, and
requesting suppression of all evidence seized pursuant tothewarrants.
Thetrial court denied such motions.

In May 2004, defendant’sretrid began. Briefly, the State offered
evidence that gold fibers found on the victim's clothing were
consistent with the carpeting and upholgery in defendant’s vehicle,
and that red fibers found in defendant’ s vehicle were consistent with
the victim’s clothing. The State also offered evidence that two pubic
hairsfound onthe victim’ s buttocks were microscopicaly consistent
with defendant’s pubic hair and that the two hairs had the same
mitochondrial DNA (mtDNA) asdefendant.* The Statefurther offered
evidence that animd hairs found on the victim’'s clothing could have
originated from defendant’ sdog and that tireimpressionsfound at the
crime scene could have been made by defendant’ s vehicle. Defendant
countered with evidence that he argued demondrated that Amy
Schulz was murdered by William Willis, her step-grandfather and a
convicted pedophile. Defendant aso challenged the State's hair and
fiber evidence and introduced evidence that, at the time of Amy’s
abduction, he waswatching amovie with his brother.

'Although the expert testimony concerning the mtDNA evidencewill be
st forth later in this opinion, we note that mtDNA, which isidentical for all
persons in the same maternal line, is distinct from nuclear DNA, which is
generally considered a unique idertifier.
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After fiveweeksof testimony, thejury returned averdict of guilty
onall charges. Defendant waived asentencing hearing and, along with
the State, presented the circuit court with an agreed recommended
sentence of death. The circuit court, after finding defendant death
eligible, accepted the recommendation and sentenced defendant to
death. Defendant’ sappeal liesdirectly to thiscourt. 134 11l. 2d R. 603.

ANALY SIS

Defendant arguesthat thetrial court erred by declining to hold an
evidentiary hearing on his motions to suppress evidence recovered
pursuant to the two search warrantsissued in October 1987; failing to
hold an evidentiary hearing on his motions challenging the affidavits
that supported the two search warrants; allowing the State to
introduce evidence recovered fromdefendant’ svehicle after the State
failed to produce the vehicle pursuant to defendant’s discovery
reques; alowing the prior testimony of crime-scene technician
Richard Cauddll, who died beforedefendant’ sretrid, to be readtothe
jury; dlowing the Stateto call Sherry Witzel, amember of defendant’s
prior defense team, as arebuttd witness; and alowing the State to
introduce certain DNA evidence. Defendant adso argues that the
State’s evidence failed to establish his guilt beyond a reasonable
doubt.

|. Motionsto Suppress Evidence

Defendant arguesthat the trid court committed reversble error
by declining to hold an evidentiary hearing on his motionsto suppress
evidence seized pursuant to the search warrantsissued on October 22
and October 28, 1987. The State argues that the trial court did not
abuse its discretion in denying defendant’ s request for an evidentiary
hearing on his motions to suppress. According to the State, the
doctrineof collateral estoppel barred defendant fromrelitigating issues
raised and decided in his first trial and not thereafter challenged on
appeal. See Peoplev. Enis, 163 1. 2d 367 (1994).

When a motion to suppress evidence involves factual or
credibility determinations, it is subject to reversal on review only if it
ismanifestly erroneous. Where, ashere, the partiesdo not disputethe
underlying facts or the credibility of witnesses, only aquestion of law

-4-



isinvolved. Thus, thetrial court’srulingis subject to de novo review.
People v. Love, 19911l. 2d 269, 274 (2002). The applicability of the
collatera estoppel doctrine is also a question of law, and de novo
review is appropriate. See People v. Daniels, 187 I1l. 2d 301, 307,
320-21 (1999); Peoplev. Powell, 349 1. App. 3d 906, 909 (2004).

In Peoplev. Enis, 163 I1l. 2d 367 (1994), cited by the State, we
considered whether the trial court erred when, on remand for a new
trid, the court refused to reconsder its earlier denid of the
defendant’ s motion to quash arrest and suppress evidence. We found
no reversible error. We reasoned that the defendant could have
challenged the denial of his suppresson motion in hisfirst appea and
that the defendant’s failure to do so justified the trial court’s refusal
on remand to recondder its earlier ruling. “Where a defendant’s
conviction hasbeenreversed for trial error, and the causeis remanded
for anew trid, the doctrine of collateral estoppd barstherelitigation
of apretrial ruling, such asamotion to suppress, unlessthe defendant
offers additional evidence or there are other special circumstances.”
Enis, 163 IIl. 2d at 386. In Enis, no special circumstances exiged that
would have warranted relitigation of the defendant’ s pretrial motion.
Thus, we held that thetrid court did not err inits refusal to revisit its
earlier rulings Enis, 163111. 2d at 387. Accord Peoplev. Gilliam, 172
ll. 2d 484, 505-06 (1996); People v. Jones, 219 Ill. 2d 1, 19-23
(2006).

Based on our review of the record in the present case, we
conclude that the issues raised in defendant’s suppresson motions
filed on remand were previously raised and litigated in defendant’s
first trial and that the doctrine of collateral esoppd bars relitigation
of the trial court’s earlier pretrial ruling. We dso conclude that
defendant has failed to identify special circumstances or additional
evidence that would warrant relitigation. Accordingly, the trial court
did not err in declining to hold an evidentiary hearing on defendant’s
suppression motions.

Therecord disclosesthat prior todefendant’ sfirst trial, defendant
filed amotionto suppress evidence seized pursuant to the October 22,
1987, search warrant. That warrant, issued by a Jefferson County
judge, authorized the seizure of certain evidence located in Montana,
including defendant’ s vehicle, clothing and hair samples. The affidavit
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furnished by Officer Michad Anthis in support of the search warrant
states in relevant part as follows:

“[Amy Schulz] waslast seendiveat approximately 9:00 p.m.
[onJduly 1, 1987] a 4th and Jefferson Streetsin Kell, Illinois.
*** At approximately 9:00 p.m. Schulz neighbor Kathy
Simmons stated she saw Amy Schulzwak south on Jefferson
St. *** About five minutes later Simmons saw a tan colored
car with rust spots go south on Jefferson St., in the same
direction Amy Schulz was walking. Amy Schulz was never
seen dive again.

On July 2, 1987, Amy Schulz[’s] body was found
alongside a rural road in Jefferson County ***. Amy had
been sexually assaulted and murdered. *** A footprint was
found on her body and nearby and the ground print was
identified as coming from a Texas Steer brand boot sold by
K-Mart stores.

A tire print was found near Amy Schulz[’s] body and a
cast of that print was analyzed by the Illinois State Police
Forendc Science Laboratory and revealed it to be a‘Falls
Persuader’ regular bias tire made by Cooper Tire Company.
It was determined that this tire print belonged to the right
sde of the vehicle suspected of transporting Amy Schulz to
the crime scene. Hairs were found on her body and the
laboratory determined them to belong to a white male.

That on October 10, 1987 a tan 1977 Plymouth Fury
registered to Cecil S. Sutherland, a white male, was found
abandoned in the Glacier National Park, Montana Cecil S.
Sutherland was arrested on 10-21-87 by the Federa
authorities. Among his possessons were knives contained in
a duffle bag and Texas Steer brand boots. His vehicle had a
‘Falls Persuader’ regular biastire onthe passenger front side
of hisvehicle

His mother, Joan Sutherland, confirmed that Cecil
Sutherland was living in Kell, 1llinois on July 1 and 2nd,
1987. His former employer *** located in Jefferson County
Ilinois confirmed that he worked on July 1, 1987 from 8:00
am. to 4:00 p.m. He did not work on July 2, 1987.”
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On Octaober 24, 1987, Jefferson County police executed the warrant
in Montana, seizing the vehicle, hair samples from defendant, and
other items

In defendant’s suppression motion filed prior to his first trid,
defendant raised several issuesregarding the Montanasearch: (1) the
search warrant complaint and supporting affidavit did not allege facts
congtituting probable cause; (2) the warrant, issued in Jefferson
County, Illinois, had no legal validity outside of Illinois, the Jefferson
County police had no authority to servethewarrant outsideof Ilinois,
and no warrant or other process was sought or obtained from the
State of Montanga; (3) the lllinoisofficersdid not advise defendant of
hisMirandarightswhenthey questioned defendant about thecaseand
refused his request for an attorney; (4) the officersillegally executed
the warrant by threat of force and against the defendant’ swill, taking
head, beard and pubic hair samples from defendant; (5) the officers
impounded defendant’ s vehicle and caused it to be transported back
to Illinois and also seized defendant’s clothing, boots and other
personal belongings without defendant’ s knowledge or consent; and
(6) the search was conducted without the knowledge of federal
authorities, inwhose custody was defendant at the time of the search.

In opposition to defendant’s suppression motion, the State
argued that defendant lacked standing to challenge the search of the
vehicle because defendant had abandoned the vehicle and therefore
had no legitimate expectation of privacy in the vehicle. The State
further argued that because defendant was in federal custody, the
State of Montana had no jurisdiction or interest in the case and that
lllinois law should govern the admissibility of evidence seized
pursuant to the warrant. In the alternative, the State argued that even
if thewarrant wasinvdid, the good-faith exception to the exclusionary
rule rendered the evidence seized in Montanaadmissble at trid.

An evidentiary hearing was held on defendant’s motion to
suppress. The same judge who issued the October 22, 1987, warrant
presided at the hearing. Defendant called David Brundage, aforensic
scientist with thelllinois State Police. Brundagetestified that the boot
print found at the crime scene was made by a Texas Steer brand boot,
sold only by K mart stores. Brundage a so testified that he examined
aplaster cast of atire print from the crime scene and concluded that
the tire track was made by a Cooper Tire brand tire.
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Defendant alsotegtified at the suppression hearing. According to
defendant, around the first of October 1987, he left 1llinoisand drove
to Montana in his 1977 Plymouth Fury, stopping only for gas.
Defendant had no particular destination and ended up in Kalispdl,
Montana, in Glecier National Park. On October 10, 1987, after
spending one night in the park, his car ran out of gas. Defendant
locked his car and left it in the park. Defendant left anotein the car,
which read:

“Car out of gas. I'm broke. Took what | could with me
and got aride back to the south. Will not be back for car.
Pleasecall oneor both of thenumbersonthe front or back of
this tablit [sic], let them deside [sic] what to do with the car
and what’s left inside. Title to car isin glove box. Title has
been signed over to my folks.”

Defendant testified that he had no further use for the vehicle and that
it belonged to his parents.

Defendant took a makeshift backpack containing clothes and
other items and secured a ride south. A day or two later, he headed
back north and spent at least aweek and ahaf “living off the land” in
the park. Defendant was subsequently arrested by federal agents and
ultimately pleaded guilty to attempted murder of a federd officer.

Defendant further testified that in late October 1987, while he
wasinfederal custody in the Missoula County, Montana, jail, Officers
Anthis and Parker, from Jefferson County, Illinois, served defendant
withan Illinoiswarrant. No federal or Montana state authoritieswere
present at thetime. According to defendant, after learning the purpose
of the officers visit, he requested alawyer. Anthisand Parker refused
the request and told defendant that if he did not voluntarily provide
hair samples, they would call in other officers and remove the hair
themsd ves. Defendant protested, but provided the samples. Defendant
never gave consent for the removd of his persond belongings or for
the transport of the vehicleto lllinois.

The State called Eric Morey and Officer Anthis. Morey testified
that in 1987 he was alaw enforcement ranger with the National Park
Service. On the morning of October 10, 1987, he observed a vehicle
in aremote area of Glacier National Park. Frost covered most of the
vehide, indicating to Morey that it had been left there overnight.
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Through the driver side window, Morey observed a small spiral
notebook, open on the seat, with anotethat read: “ Read page one and
two. Then please due [sic] what | ask. Know [sic] have my car towed
in. Thank you.” The note was signed “Steve.”? Morey gained entry to
the car, which was locked, read pages one and two of the note, and
located the vehicle title. Morey contacted defendant’ s mother and a
brother, Michael Sutherland, who expressed nointerest in the vehicle.
Defendant’ s brother told M orey that the Sutherlands would assignthe
title to whoever wanted the vehicle. On October 11, Morey returned
to the vehicle with another ranger. The vehidewasdriven to the park
didgrict storage facility and secured. The contents were later
inventoried. On October 24, 1987, the vehicle was turned over to
[llinois officers.

Officer Anthis, with the Jefferson County sheriff’s department in
Mt. Vernon, lllinois, tegtified that on October 24, 1987, he flew to
Montana with specia agent CharlesParker of the Illinois State Police
and David Brundage. Anthis verified that he executed the warrant on
October 24, 1987, inMissoulaCounty, Montana. Anthisidentifiedthe
affidavit he provided in support of the warrant and testified that he
made no material misrepresentations in the affidavit, the information
he provided therein was correct to the best of his knowledge and
belief, and he executed the warrant pursuant to the direction of the
court that issued the warrant.

Anthis further testified that on October 23, 1987, in Kaligpdll,
Montana, he met with the federal officer investigating the Montana
case against defendant and explained the purpose of his vist. The
following day, he and Parker flew to Missoula, Montana, where they
contacted prison authorities and arranged to meet with defendant in
aninterview roomat the county jal where defendant wasin custody.
No other officers were present a the interview and no written
approval to conduct a search of defendant was obtained from any
judicial authority in Montana.

According to Anthis, he and Parker explained to defendant that
they wereconducting aninvestigation in Illinois. Without being asked

2Defendant’ sfull nameis Cecil Steven Sutherland. The record indicates
that friends and family called defendant by his middie name.
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about his whereagbouts on July 1, 1987, defendant volunteered his
itinerary for that date. He dedined to answer further questions,
however, and requested an atorney. Anthis gavedefendant acopy of
the search warrant and collected hair samples from defendant’ s head,
beard, chest and pubic area without protest. Defendant pulled the
hairshimsalf and placed theminthe envelopesAnthisprovided. Anthis
denied threatening to useforce to obtain the hair samples. Anthisalso
testified that he and Parker looked over defendant’s clothing and
personal items held by authorities in Montana. Anthis recalled that
defendant might have had among his possessionsapair of Texas Steer
brand boots, but that the boots may have been a different syle from
the one that had |eft the print & the crime scene. That same day,
Anthis and Parker obtained possession of defendant’s vehicle from
authoritiesin Glacier Nationa Park. Anthis confirmed that the right
front tirewasaCooper Tire brand Falls Persuader tire. Anthis did not
obtain permission from defendant or hisfamily to take the vehicle.

Following argument, the trial court denied defendant’ smotionto
suppress. Initswritten order, the court made several findings:. (1) the
police officersinvolved acted in good faith in applying for the search
warrant and in executing it; (2) defendant abandoned his vehicle in
Montana and therefore had no right to privacy in his vehicle and no
standing to object to a search of his vehicle; (3) the search warrant
was supported by probable cause as evinced by the facts contained
within the petition and affidavit, specifically by David Brundage's
identification of a Texas Steer brand boot print and Fdls Persuader
tire-track impression made at the crime scene, and the fact that
Montana authorities informed the Jefferson County sheriff's
department that defendant had a FallsPersuader tireonhisvehicleand
Texas Steer brand bootsin his possession in Montana; (4) defendant
had no right to privacy in his boots, which had been inventoried by the
jal and were being held in thejall; (5) the hair samples were obtained
from defendant pursuant to avalidly issued search warrant without
further coercion, threatsor force; and (6) the search warrant wasvalid
in Montana because it was properly obtained and because defendant
was in federd custody at the timeit was served. Initsoral ruling, the
trial court also noted that even if the hair samples were not given
voluntarily, “it wouldn’t matter because the State would have gotten
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the samples later on anyway” because the search of the vehicle was
valid.

Although defendant chalenged the trid court’s denial of his
suppression motion in his posttrial motion for a new trial, he did not
raisethe issue ondirect apped following hisfirst tria. Defendant also
did not arguein his postconviction petition that appell ate counsel was
ineffective for failing to raise the issue on direct gpped.

Following remand for a new tria, defendant filed three motions
seeking to suppress the evidence seized pursuant to the October 22,
1987, warrant. Specificaly, defendant filed a motion to quash arrest
and suppress evidence, directed to the hair samples taken from
defendant while he was in custody in Montana amotion to suppress
two pocket knives obtained from federa authoritiesin Montana; and
amotion to suppress evidence obtained from defendant’ svehicleasa
result of the Montana search. Defendant also filed a separae motion
to suppressevidence seized pursuant to the October 28, 1987, search
warrant. That warrant, issued by the same Jefferson County judgethat
issued the October 22 warrant, authorized only a search of
defendant’ s vehicle, which had already been transported to Jefferson
County.

Inresponse, the State argued that theissuesraised in defendant’s
four new suppressonmotionswerepreviously litigated at hisfirst trial
and not challenged on appeal, and that the doctrine of collateral
estoppel barred relitigation. The new judge, to whom the case had
been assigned on remand, agreed with the State and denied the four
suppression motions. As stated earlier, we find no error in the tria
court’s application of the collatera estoppel doctrine under the
circumgances present here.

Ineach of thethree suppression motionschalengingtheMontana
search that defendant filed on remand, he essentially renewed the
arguments he had made in his prior suppression motion. That is,
defendant argued that the search waswithout hisconsent; the lllinois
police had no authority to act aslaw enforcement officersin Montang;
an lllinoiswarrant isvalid only within the State of Ilinois; the lllinois
police officers did not attempt to secure a search warrant from an
gopropriate federa magistrate or judge in Montana; and state search
warrants have no force or effect on federal property. Each of these
clamswas litigated in the earlier suppression motion hearing.
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The only issue not expressly litigated in the earlier hearing was
defendant’s claim, raised only in his motion to suppress evidence
seized fromthe Montanavehicle search, that “[a] state searchwarrant
authorizing asearch on federd property, or in another state, from an
objective standard, would put a police officer on notice that the
warrant was invalid on its face.” This ground for suppression of
evidence was avalable to defendant at the time of his original
suppression hearing. “To adlow defendant on remand to raise
additional grounds not originally presented to the trial court for
suppression of evidence based on the same search and seizure would
foster piecemeal gppeals contrary to the promotion of judicia
economy.” People v. Abata, 165 Ill. App. 3d 184, 188 (1988); see
also People v. Page, 155 Ill. 2d 232, 250 (1993) (“application of
collateral estoppel in the suppresson context advances many of the
same policy goals that underlie the doctrine generaly, such as the
conservation of judicid resources and the avoidance of repetitive
litigation™).

Congderations of judicid economy aside, thetrial court’ searlier
ruling that the police officers acted in good faith encompasses this
new ground for suppression. Defendant’s failure, however, to
challenge on appeal the trial court’s good-faith finding barred
relitigation on remand. See Enis, 163 111. 2d at 386. Further, because
defendant aso falled to chalenge the trial court’s earlier ruling that
defendant had abandoned his vehicle and therefore had no legitimate
expectation of privacy inthe vehicle, theissue of whether the officers
were on notice that the warrant was facidly invalid is moot. See
People v. Hoskins, 101 Ill. 2d 209, 220 (1984) (“the protections
againgd unreasonable searches and seizures do not extend to
abandoned property, as the right of privacy inthe property has been
terminated”).

With respect to defendant’ s suppression motion challenging the
search of the vehicle in lllinois pursuant to the warrant issued on
October 28, 1987, defendant argues that thiswasa“new and original
motion” and thus not subject to the bar of collaerd estoppd.
Although amotion challenging the Illinois vehicle search wasnot filed
prior to defendant’ s first trial, the success of defendant’s new motion
was necessarily dependent on defendant’ s capacity to challenge the
search. As aready noted, however, defendant did not appeal the trid
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court’s earlier ruling that defendant, having abandoned the vehicle,
had no legitimate expectation of privacy in it. Accordingly, the trid
court, on remand, did not err in declining to entertain this motion.

Defendant next claims that special circumstances exig which
warrant relitigation of his motion to suppress. See Enis, 163 I11. 2d at
386. Defendant directs our atention to this court’s opinion on
postconviction review in which we held that defendant’ s original trial
counsel was ineffective in failing to investigate and present certain
boot and tire evidence and defendant was entitled to anew trid. See
Sutherland, 194 Ill. 2d 298-99. Defendant argues that this court’s
holding that counsel’s representation at trial was ineffective rendered
counsel’s representation prior to trial suspect and negated any
application of collateral esoppel onremand. According to defendant,
this court’ s decision ordering a new trial should have alerted the trial
judge on remand to permit defendant to renew his motions to
suppress. Defendant further argues that a “new revelation” exigs,
namely, trial counsel’s incompetence at the suppression motion
hearing, which deprived him of afull and fair hearing. See Enis, 163
ll. 2d at 387.

This court has recognized an exception to the bar of collateral
estoppd where “ specid” or “exceptional” circumstances exist. Enis,
163 1ll. 2d at 386; Gilliam, 172 11l. 2d at 506. Specia circumgances
have been found wherea defendant isacquitted and thereby denied the
opportunity to appeal thetrial court’ sruling. In such acase, collateral
estoppel will not bar relitigation of the trial court’s ruling in a
subsequent proceeding. People v. Mordican, 64 Ill. 2d 257, 261
(1976). Similarly, where the evidence a defendant unsuccessfully
sought to suppressin his first trial was not relied upon by the State,
the defendant will not be precluded, on remand, from relitigating the
trial court’s ruling because the issue would have been considered
moot in hisfirst gpped. See Peoplev. Savory, 105111. App. 3d 1023,
1027-28 (1982); e also Peoplev. Smith, 72 11l. App. 3d 956, 962
(1979) (holding that defendant was not precluded from réditigating
issues on remand concerning the validity of a search warrant where
issues were presented to, but not decided by, the gppellate court).

Here, defendant has identified no special circumgances that
prevented him from seeking or obtaining review of the trial court’s
denial of his suppression motion on direct appeal from hisfirst trial or
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in his petition for postconviction relief. Nor has defendant identified
any case law supporting his argument that trial counsel’s
ineffectiveness in failing to investigate and present certain evidence
during his first trial “negates” the gpplicability of the collateral
estoppel doctrine on remand.

Defendant’s further claim that he did not receive afull and far
hearing on his suppresson motion is unavailing. Generdly, the
doctrine of collateral estoppel will only be applied if the party to be
estopped had a “ “full and fair opportunity to litigate the issue.” ”
Peoplev. Pawlaczyk, 189 I1l. 2d 177, 189 (2000), quoting Vroegh v.
J&M Forklift, 165 Ill. 2d 523, 532 (1995); see also Enis, 163 I11. 2d
at 387 (*[ d]efendant doesnot suggest that hedid not receiveafull and
far hearing on his pretrial motions’). Here, defendant’ s claim that he
did not receive a full and fair hearing is premised on the alleged
incompetenceof origind trial counsel at the suppression hearing. This
issue, however, could have been raised on direct appeal from
defendant’ s first trial, but was not. See Sutherland, 155 11l. 2d at 12-
25. We note that defendant did claim, in his postconviction petition,
that “[t]he defenselost theill-planned motion [to suppress| due tothe
lack of appropriate defense witnesses and attorney skill.” Defendant
did not pursue this clam on appeal from the trial court’s denial of
postconvictionrelief. |ssuesthat could have beenraised on appeal, but
were not, will be deemed forfeted. Peoplev. Blair, 215 Ill. 2d 427,
443-44 (2005). Defendant cannot now avoid the effect of this
forfeture and, in turn, the bar of collatera estoppel, by recasting the
issue of trial counsel’ s ineffectiveness at the suppression hearing as a
“new reveation.”

Defendant dso argues that additional evidence exigs which
warrantsrelitigation of hismotion to suppress. Where adefendant, on
remand, pointsto “newly discovered evidence” that would have been
pertinent to the trial court’s ruling on the defendant’s motion to
suppress, relitigation of the motion may bewarranted and the bar of
collateral estoppd will not apply. Gilliam, 172 111. 2d at 506, citing
Peoplev. Holland, 56 11l. 2d 318, 321 (1974). On remand in the trial
court, defendant asserted that a “litany of new evidence” exigswhich
warranted relitigation of his motion. The tria court did not find the
new matter sufficient to overcome the bar of collatera estoppd. We
now consider this evidence.
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Montana Law

Defendant first asserts that the information that no Montana
statute or case law gives vdidity to an Illinois search warrant was not
provided to the Jefferson County judgewhen he was asked to signthe
two search warrants in October 1987. Defendant explains that this
information was first obtained from a M ontana state judge in June
2002.

Information tha no Montana law vdidates an out-of-state
warrant would not have been pertinent to defendant’s motion to
suppress evidence sazed pursuant to the warrant that was executed
in lllinois. Although such information would have been pertinent to
defendant’s motion to suppress evidence sazed in Montana, such
information can hardly be considered “evidence’ in the traditiona
sense of theword. See generally Black’ sLaw Dictionary 595 (8th ed.
2004) (defining evidence as “[gomething (including testimony,
documents, and tangible objects) that tendsto prove or disprove the
existence of an alleged fact”).

Even if we consdered Montana law “evidence,” Montana law
was avallable for research and review a the time of the origina
suppression hearing. Merely conducting such research at alater date
does not transform the information thus gathered into new evidence.
Although new legal precedent could provide a bass for relitigating a
suppression motion (Enis, 163 11l. 2d at 387), defendant does not cite
any such precedent.

In a related vein, defendant asserts that Officer Anthis and
Jefferson County prosecutors were aware, at the time application for
the warrants was made, that an Illinois search warrant may not be
valid in Montana. Defendant cites to testimony from Anthis
deposition, taken in March 2002. Anthis testified that “preliminary
discussions’ about the validity of the warrant in Montana“may have”
taken placein Illinois. He a0 testified that, “in talking to the officials
out inMontana, they didn’t know if thelocal judgewould alow it [the
search] or if we would have to reapply in the State of Montana.”
Defendant also cites to testimony from the May 2002 depostion of
Officer Parker, who accompanied Anthisto Montana. Parker states,
“There was genera conversation about whether the search warrant
would behonored out there[inMontana).” Defendant assertsthat this
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information was not provided to the judgewhen he was asked to sign
the two warrants.

Assuming, without deciding, that the officers deposition
testimony constitutes new evidence that wasnot available a the time
of the suppression hearing, such evidence would not warrant
relitigation of the suppression motion. Evidence that the officers
harbored concerns about thevalidity of anlllinoiswarrant inMontana
would not impact the issue of whether the warrant was supported by
probable cause, or whether the warrant was, as a matter of law, valid
in Montana.

Kell Park Incident

Defendant cites testimony from defendant’s second trial
concerning anincident at Kell Park on June 19, 1988. On that date, a
group of citizens held a public forum to give their reasons why they
believed defendant, who had not yet been indicted, was not involved
in Amy Schulz's abduction and murder. As the speakers tried to
address the crowd, a few individuals blew air horns and shouted.
OfficersAnthis and Parker were present inthe park but did nothing to
prevent the “disturbance’ s0 the gpeakers could be heard. According
to defendant, “[t]he failure of Anthis and Parker to act reflects
negatively on their impartiality in their investigation of [defendant].”

Assuming that Anthis and Parker had a duty to prevent the so-
called digurbance at Kell Park, we disagree that their failure to act
necessarily “reflects negatively” ontheir investigation of defendant. In
any event, this new evidence is irrelevant to whether probable cause
existed for the issuance of the search warrants eight months earlier.

Uninvestigated Leads

Defendant cites evidence that Jefferson County police failed to
pursue two leads that someone other than defendant murdered Amy
Schulz. Thefirst lead involved areport by three menwho werein Kell
on the evening of July 1, 1987. Approximately 10 minutes before
Dennis Schulz, Amy’s father, arrived in town looking for Amy, the
witnesses saw aman driving agray pickup truck pull achild up off the
street and across his lap into the truck. The truck drove east out of
Kell. Police created a composite drawing of the driver. Defendant
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notesthat Officer Anthistestified at his deposition that it would have
beenlogical to pursuethislead, andthat Officer Parker testified a his
deposdtion that he was not aware of any reports indicating that the
lead was pursued. The second lead involved a report to police in El
Dorado, Illinois, that a man had confessed to killing Amy Schulz.
According to defendant, although this information was passed on to
Jefferson County police, no action was taken. Defendant argues that
information regarding these leadswas not givento the judge when he
was asked to sign the two search warrants.

Assuming, arguendo, that theforegoing evidence congitutesnew
evidence that was not available at the first suppression hearing,
defendant fails to explain in what way this evidence was pertinent to
thetria court’s ruling on the suppression motion.

Defendant’ s Compliance With Search Warrant

Defendant assertsthat Officers Anthis and Parker provided later
depositionand/or trial testimony that defendant provided hair samples
pursuant to the apparent authority of the lllinois warrant, not
voluntarily, and that defendant was not given Miranda warningswhen
Anthis and Parker interviewed defendant in Montana. Defendant
states that this information was not provided to the judge at the
suppression motion hearing. We disagree.

Defendant tegtified at the suppression hearing that officers
advised him that because he was not under arrest they had no reason
to read him his rights. Officer Anthis did not contradict defendant’s
testimony or imply that he or Parker had, in fact, given defendant
Miranda warnings. Defendant a so testified at the suppression hearing
that he challenged the authority of the Illinois warrant and initidly
refused to allow Anthis and Parker to executethewarrant for the hair
samples. According to defendant’s testimony, he acquiesced in the
search only after the officers threatened to use force. Officer Anthis
gave a different account of these events, testifying at the suppression
hearing that defendant did not question the validity of thewarrant and
was cooperativein providing the hair samples. The later testimony of
Anthis and Parker to which defendant now cites does not contradict
or add to the testimony tha was presented at the suppression hearing

-17-



and thus does not provide a bags for rditigating the motion to
suppress.

Preparer of Warrant Documents

Defendant asserts that Anthis and Parker testified during their
depositionsthat they had not typed or dictated the warrant affidavits
or the warrants themselves and had no idea who prepared these
documents. Defendant concludes: “Thus, the author of these
documents remains a mystery to this day.”

The gist of the testimony from Anthis and Parker is that they
could not recall, at the time of their depositionsin 2002, who prepared
the warrantsand supporting documentsfor the searches conducted in
1987. Assuming that the identity of the individua or individuals who
prepared the warrant documentation was somehow relevant to the
issuesraised at the suppression hearing, we concludethat the officers
failed memories on this point provide an insufficient bass torelitigate
defendant’s motion to suppress.

Tire Identification

Defendant citesdeposgtion testimony fromAnthisand Parker that
they did not know who provided the information to them, prior tothe
drafting of the warrant affidavit, that the tire print at the crime scene
was made by a Cooper Tire brand Falls Persuader tire. Defendant
concludesthat the source of this information also “remainsa mystery
tothisday.” Evidencethat the officerscould not recall, 15 yearslater,
who provided the tire identification information incorporated into the
warrant affidavit is not grounds to rditigate defendant’ s motion to
suppress.

Defendant also arguesthat policemided thejudgewho issued the
warrants about thetire print identification by failing to discloseinthe
warrant affidavit that Cooper Tire had already concluded that thetire
print was not made by aCooper Tire brand tire. Defendant cites two
lettersintherecord dated September 25 and September 30, 1987, sent
by Cooper Tire to David Brundage, the forensc scientis who
andyzed the tire print. The letters state, respectively, that nothing in
Cooper Tire sfiles“evenlookscloseto thisimpression,” and that the
tire could be a “Goodyear Custom Super Cushion.” Assuming,
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arguendo, that thetwo |etters werenot available to the defense at the
time of the first suppression hearing, we conclude that this new
evidencewasinaufficient to warrant relitigation of defendant’ smotion
to suppress.

David Brundage testified at the suppression hearing about the
method he used toidentify the brand and style of tirethat left the print
a the scene. After narrowing down the number of possible
manufacturerstothreeor four, Brundage contacted numerousdealers,
manufacturersand distributorsfor assistance. Headmitted that not dl
the responses he received verified his own conclusion that the print
could have been made by a Cooper Tire brand tire. Brundage also
testified that he received a telephone call from the product services
manager a Cooper Tire confirming that the print could have come
fromaCooper Tirebrandtire. According to Brundage, that telephone
call was received prior to October 22, 1987. The two earlier letters
defendant cites do not necessarily contradict Brundage's testimony.
Thus, wefindno error inthetriad court decliningto revigt thismatter.

Warrant Affidavit for the Illinois Vehicle Search

Defendant also contends that police used misleading information
to obtain the October 28, 1987, warrant which authorized the search
of defendant’s vehicle after it had been transported to Illinois.
Particularly, defendant asserts that police mided the judge who
reviewed the warrant affidavit into thinking that defendant’ s boots
could have left the print found at the crime scene despite the fact that
policeknew, on October 28, 1987, having inspected defendant’ sboots
in Montana, that they could not have left the print. Defendant also
asserts that police misled the judge into believing that defendant’s
vehicle was smilar to the car seen by witness Cathy Simmons on the
night Amy disappeared, despite the fact that, contrary to Simmons
description, defendant’s vehicle did not have rust spots, and
defendant’ s vehicle had a different taillight configuration. Defendant
buttressesthisclam by citing to aMay 2002 interview with Smmons
in which she reported, after viewing photographs of defendant’s
vehide, and the artist’ s sketch of the taillight assembly of the car she
saw on the night of July 1, 1987, that defendant’ s vehicle was not the
car she saw that night in Kell.
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We are not persuaded that information concerning the bootsand
vehicdle identification constitutes newly discovered evidence.
Assuming, however, that this evidence wasunavailable at thetime of
the earlier suppression hearing, we nonetheless conclude that such
evidence provides an inaufficient basis to revisit defendant’'s
suppression motion. Defendant’ s argument assumes that he had a
legitimate expectation of privacy in the vehicle to which fourth
amendment protection would apply. But as already noted, the trial
court determined that defendant had abandoned the vehicle
“ ‘Abandoned property is not subject to Fourth Amendment
protection.” ” Peoplev. Pitman, 211 1ll. 2d 502, 519 (2004), quoting
United Sates v. Basinski, 226 F.3d 829, 836 (7th Cir. 2000).
Furthermore, because defendant did not seek review of thisruling in
his direct gpped from hisfirg trid or in his postconviction petition,
defendant has forfeited review. See Blair, 215 Ill. 2d at 443-44.
Accordingly, hispresent claim challenging the search of the vehiclein
[linois is rendered moot.

False Information in Affidavit

Defendant also arguesthat the searchwarrant affidavit contained
numerous falsehoods and omitted statements which mided the judge
into finding probable cause to issue both the October 22 and October
28 search warrants. Defendant suggests that if an affidavit with the
correct information had been submitted, the judge would not have
found probable cause.

We have reviewed the “corrected” verson of the warrant
affidavit submitted by defendant, and note that some of defendant’s
additionsto the affidavit include information the police first obtained
during their trip to Montana. For example, defendant has added
language indicating that the Texas Steer brand boots, which were
among defendant’ s possessions in Montana, “were a different style”
and the “imprints did not match the boot imprint found at the crime
scene.” Defendant also added language stating that the “rear light
configuration” on defendant’s vehicle, which was firs viewed in
Montana, was “different from the rear lights observed by witness
Simmons’ on July 1, 1987. Thus, defendant’s argument that the
corrected versonof the affidavit would not have supported aprobable
cause finding for the issuance of a search warrant can only goply to
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the October 28 warrant obtained after police returned from Montana
and not the earlier warrant. With this limitation, we consider
defendant’ s argument.

The purported corrections that defendant has made to the
affidavit do not necessarily involve evidence that was not avail able at
the time of the earlier suppression hearing. Only “newly discovered
evidence” will justify adeparturefromthe collateral estoppel doctrine.
Gilliam, 172 Ill. 2d at 506. This asde, we find defendant’s present
claimismoot. The warrant issued on October 28, 1987, authorized a
search only of the vehicle, not defendant’ s person. As aready noted,
however, defendant’ s ability to challenge the search of the vehicleis
dependent on whether hehad alegitimate expectation of privacy inthe
vehicle at the time of the search. The trial court determined this issue
adversely to defendant and defendant never sought review of that
ruling.

In summation, we find that the issues raised in defendant’ s four
motionsto suppressthat werefiled on remand rai sed issuespreviously
litigated in defendant’s motion to suppress filed prior to hisfirg trid,;
defendant failed to appea the earlier denial of his motion to suppress;
and defendant has failed to identify specid circumstances or newly
discovered evidencethat would warrant relitigation of thetrial court’s
earlier pretria ruling. Thus, the trid court on remand did not err in
applying the collateral estoppel doctrine and declining to hold an
evidentiary hearing on defendant’ s suppression motions.

I1. Motions for Franks Hearing

In addition to the four suppression motions defendant filed on
remand, he dso filed a motion seeking an evidentiary hearing,
pursuant to Franksv. Delaware, 438 U.S. 154, 57 L. Ed. 2d 667, 98
S. Ct. 2674 (1978), to challenge the two search warrants. Defendant
alleged that Officer Anthis knowingly and intentionally, or with
reckless disregard for the truth, made several fase statements and
omitted information from the warrant affidavit. Defendant also filed
an amended motion for a Franks hearing, alleging that the judge who
issued the search warrants was not neutral and detached, and that no
officer could have reasonably believed that the October 22, 1987,
search warrant was valid in Montana. The trial court, relying on its
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earlier ruling denying defendant’'s four suppression motions,
determined that a Franks hearing was not warranted. Defendant
argues that the trial court erred, requiring reversal of his convictions
or, inthe dternative, anew trid.

The State responds that the issues raised in the Franks motions
were dready litigated at the origina suppresson motion hearing and
defendant, therefore, is collateraly estopped from relitigating those
issues. Alternatively, the State argues that the alegations in
defendant’ s motionsdid not warrant a Franks hearing. Although we
agreewiththe Statethat some overlap exists between theissuesraised
in defendant’ s earlier suppression motion and the issues raised in his
Franks motions, theissuesare not identical. We therefore declinethe
State’ s invitation to apply estoppel principles with a broad brush to
the issues raised in defendant’ s Franks motions and will consider the
issues on the merits.

In Franks v. Delaware, 438 U.S. 154, 57 L. Ed. 2d 667, 98 S.
Ct. 2674 (1978), the United States Supreme Court recognized a
limited right to challenge the veracity of the affidavit supporting a
search warrant. Inorder to overcome the presumption of validity that
attaches to a warrant affidavit and obtain a Franks hearing, a
defendant must make a “substantial preliminary showing that a false
statement knowingly and intentionally, or with reckless disregard for
the truth, wasincluded by the affiant inthe warrant affidavit” and that
“the allegedly false statement is necessary to the finding of probable
caus.” Franks, 438 U.S. at 155-56, 57 L. Ed. 2d at 672, 98 S. Ct. at
2676. A “substantial preliminary showing” is made where the
defendant offers proof that is “somewhere between mere denials on
the one hand and proof by a preponderance on the other.” People v.
Lucente, 116 I11. 2d 133, 152 (1987). If, after the dleged untruthsin
the warrant affidavit are set aside, the remaining statements in the
affidavit are sufficient to establish probable cause, no hearing is
required. Franks, 438 U.S. at 171-72, 57 L. Ed. 2d at 682, 98 S. Ct.
at 2684. The principles underlying the Franks decision also apply
whereinformation, necessary to a determination of probable cause, is
intentionally or recklesdy omitted from the affidavit. People v.
Sewart, 105 Ill. 2d 22, 43 (1984). In such cases, “[t]he defendant
must show that the information omitted was material to the
determination of probable cause and that it was omitted for the
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purpose of mideading the magistrate.” Stewart, 105 Ill. 2d at 44.
Omitted information is“material” whereit is of such a character that
had it been included in the affidavit, it would have defeated probable
cause. People v. Hickey, 178 Ill. 2d 256, 282 (1997).

Affidavits must be viewed in a “commonsense” not a
“hypertechnical,” manner. People v. Thomas, 62 Ill. 2d 375, 380
(1975), quoting United Satesv. Ventresca, 380 U.S. 102, 109, 13 L.
Ed. 2d 684, 689, 85 S. Ct. 741, 746 (1965); accord Hickey, 17811l
2d at 285. Our function as the reviewing court isnot to substitute our
judgment for that of the issuing magistrate but, rather, to ensure that
the magidrate had a subsantid bags for concluding that probable
cause existed. Stewart, 105 Ill. 2d at 49, quoting Massachusetts v.
Upton, 466 U.S. 727, 732-33, 80 L. Ed. 2d 721, 727, 104 S. Ct.
2085, 2088 (1984); accord Hickey, 178 11l. 2d at 285. Probable cause
for a search warrant exists where “ ‘given all the cdrcumstances set
forthin the affidavit *** there is afair probability that contraband or
evidence of acrime will befound in aparticular place.” ” Hickey, 178
Il. 2d at 285, quoting Illinoisv. Gates, 462 U.S. 213, 238, 76 L. Ed.
2d 527, 548, 103 S. Ct. 2317, 2332 (1983). With these principlesin
mind, we consider defendant’s claim that the trial court erred by
denying him aFranks hearing.

Defendant argues, in line with his first motion for a Franks
hearing, that Officer Anthis made severa misrepresentations in the
warrant affidavit. The first alleged misrepresentation involvesthetire
print found at the crime scene Defendant asserts that the police
invegtigation reveaded that the tire print a the scene could have been
made by a FallsPersuader or Dean Polaristire, and that the affidavit
should have listed both possibilities. Based on our review of the
record, we agree that the warrant affidavit should have referenced
both types of tires. Inclusion of this additiona information in the
affidavit would not, however, defeat probable cause. Analysis of the
tire print disclosed two possible tires as the source. The tire on
defendant’s vehicle satisfied one of them.

Defendant next assertsthat the location of thetire print was over
100 feet away from where the body was found and thus was not
“near” the body as set forth in the affidavit. According to the crime-
scene technician, automobile tire impressions were found within 17
feet of the body. Those impressions were traced backward—over 100
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feet—toward the entrance to the oil lease road where the body was
found. Although the plaster castsmade by the crime-scene technician
may have been made from tire impressons closer to the entrance of
the oil lease road, those impressions were part of the same tracks
found within 17 feet of the body. Accordingly, use of the word “near”
in the affidavit was not false or misleading.

Defendant also assertsthat, contrary to the affidavit, thetireprint
was never determined to be from the “right sde’ of the vehicle
suspected of transporting Amy Schulz. According to David
Brundage's tria testimony, the plaster casts indicated an aignment
problemwith the vehicle and, in his opinion, the print was made by a
tire on the front of the car. The affidavit should have so stated.
Nonetheless, thismisstatement in the affidavit does not affect thetrial
court’s finding of probable cause. Both descriptions were equally
limiting. That is, whether the tire wason the “front” or “right side’ of
the vehide, the location of the tire that left the print at the scene was
limited to two of four possible locations on avehicle. The subject tire
on defendant’s vehicle, which was on the right front, fit either
description.

The next alleged misrepresentation concernsthe boot print found
at the crime scene. The affidavit statesthat the“ print wasidentified as
comingfromaTexas Steer brand boot,” and that “among defendant’s
possessionswere*** Texas Steer brand boots.” Defendant statesthat
the affidavit was misleading because the Texas Steer brand boots he
owned could not have made the print a the scene. Defendant is
correct that the Texas Steer boots found among his possessons in
Montana could not have left the print & the scene. When Anthis
completed the warrant affidavit on October 22, 1987, however, this
fact was not known to him. Only after Anthis went to M ontana and
compared defendant’ s bootswith the boot print from the crime scene
did he learn that defendant’ s boots could not have left the print.

Defendant also asserts tha Officer Anthis should have faxed a
photocopy of theboot print to authoritiesin Montanafor comparison
prior to seeking a searchwarrant. Defendant’ s assertion asto what he
believes would have been the better police practice or investigative
techniquein this case does not provide a basis for a Franks hearing.
A defendant is required to make a “substantia preliminary showing
that afdse statement knowingly and intentionally, or with reckless
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disregard for the truth, was included by the affiant in the warrant
affidavit.” Franks, 438 U.S. at 155-56, 57 L. Ed. 2d at 672, 98 S. Ct.
at 2676. Anthis statement in the affidavit regarding thebootswas not
false or misleading.

Defendant further arguesthat when Officer Anthisappliedfor the
second search warrant on October 28, 1987, he should have stricken
the reference to the Texas Steer boots. We agree that once Anthis
inspected defendant’ s Texas Steer bootsin Montana and determined
that they could not have left the print at the scene, the referenceto the
boots should have been stricken from the warrant affidavit.
Nonetheless, we decline to consder what effect thiswould have had
on the existence of probable cause to issue the October 28 search
warrant. Underlying defendant’ s argument is his assumption that he
had a legitimate expectation of privacy in the vehicle at thetime of the
October 28, 1987, search. As noted earlier in this opinion, the trial
court, prior to defendant’ s first trial, ruled that defendant abandoned
the vehide and therefore had no legitimate expectation of privacy.
Defendant did not gpped that ruling. Accordingly, defendant’s claim
that the October 28 warrant was not supported by probable causeis
moot.

Defendant also asserts that the October 22, 1987, warrant
affidavit was misleading by improperly implying that a nexus exised
between the tan vehicle seen by witness Cathy Simmons on July 1,
1987, and defendant’ s tan vehicle. Defendant notes that the affidavit
omitted Simmons' description of the taillight configuration of the tan
vehicle she saw on duly 1, and tha the taillight configuration on
defendant’ s vehicle was not amatch. According to defendant, police
should have contacted M ontana authorities to determine whether the
tallight assembly on defendant’'s vehicle matched Simmons
description. We disagree with defendant that the foregoing assertions
are sufficient to warrant a Franks hearing.

Officer Anthistestified at defendant’ sfirst trial that he did not put
much faith in the description of the taillight configuration provided by
Simmons, who was 16 yearsold at the time of Amy’s murder. Anthis
explained:

“I had talked to the police artist that had done the diagram
[of the tallight assembly based on Simmons’ description].
He' s done several of these and he isaso trained in which to
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observe the person he's getting the information from to see
if they're trying to be too helpful and it was his personal
feeling that the person was in such a high pressure situation
they were trying to come up with things. And he even fdt
that possibly shewas superimposing atall light assembly from
aChevrolet Impalathat her parentsowned in order to help us
because of the type of case it was.”

Officer Anthisalsotestified at defendant’s secondtrial that hewas not
confident in Simmons’ description of the taillight assembly. Franks
does not impose upon police a duty to include information in a
warrant affidavit they reasonably conclude is unreliable. See Stewart,
105 I11. 2d at 46-47. The fact that Officer Anthisincluded Simmons
description of the color of the vehicle does not make his omisson of
the taillight description suspect. According to Anthis, Simmons
description of the color of the vehicle was supported by other
witnesses who reported seeing a vehicle of varying shades of tan or
brown in the area the night of July 1, 1987.

Defendant adso argues that upon their return from Montana,
police intentionally falled to show Simmons photographs of
defendant’s vehicle because they knew Simmons would have told
police that defendant’s car was not the car she saw on July 1, 1987.
Although defendant’ s argument is not entirely dear, we assume that
defendant isarguing that police should have disclosed, when applying
for the October 28, 1987, search warrant, that defendant’ s vehicledid
not match the description provided by Simmons and that this
disclosure would have defeated probable cause for that warrant. As
we have already concdluded, however, any claim that the October 28
warrant was not supported by probable cause is moot, in light of
defendant’ sfailureto appeal thetria court’ searlier determination that
defendant abandoned the vehicle and thus had no legitimate
expectation of privacy init.

The next alleged migrepresentation in the warrant affidavit
concerns the following satement: “Hairs were found on the victim’s
body and the laboratory determined themto belong to a white male.”
Defendant contends that, according to the State’ s expert witnesses,
sex cannot be determined from a hair, and the hairs found on the
victim could only be classified as Caucadan, not Caucasian male.
Defendant notes that the victim was also Caucasian and argues that
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Officer Anthisdeliberately misrepresented the evidencein hisaffidavit
to exclude the possihility that the hairs could have come from a
femae, possibly from the victim herself.

We agreethat no evidence was offered by the Statethat thehairs
found on the victim were determined to have originated from amale
and that Anthis statement in the affidavit suggesting otherwise was
incorrect. We disagree, however, with defendant’s assertion that
Anthis“ deliberately” misrepresentedtheevidence. “[A] mereassertion
does not giveriseto aninference of improper conduct ***.” Stewart,
105 1ll. 2d at 47. Moreover, the record discloses that, contrary to
defendant’s argument, the two pubic hairs found on the victim's
buttockscould not have originated from the victim becausethe victim
was prepubertal. In addition, the autopsy disclosed that thevictimhad
been anally assaulted. Based on this evidence, coupled with the
laboratory finding that the pubic hair came from a Caucasian
individud, police could have reasonably concluded that the assailant
was a “white male.”

The final misrepresentation claimed by defendant relates to
defendant’s residence. The affidavit states that defendant’s mother
confirmed that defendant was living in Kell, lllinais, a thetime of the
murder. Defendant, in fact, lived in Dix, lllinois, in neighboring
Jefferson County. Defendant argues that this fabrication was to
mislead the judge reviewing the warrant affidavit by implying that
Amy might know and accept aride from defendant since both lived in
the same smdl village. We agree that defendant’s residence was
misstated in the affidavit. Assuming, arguendo, that thismisstatement
was ddliberate, the finding of probable cause would not have been
adversely affected had the affidavit correctly reported defendant’s
residence in Dix. The proximity of the two communities would have
placed defendant inthe general vicinity of the murder on July 1, 1987.

We conclude, as to defendant’s firs Franks motion, that
defendant failed to makethe substantial preliminary showing required
for a Franks hearing. That is, had the warrant affidavit correctly
reported that thetire print found at the crime could have come from
aFallsPersuader or Dean Polaristire; thetire print was made by atire
on the front of the vehicle the hairs found on the victim werefrom a
Caucasian individual; and defendant lived in Dix, Illinois, the trial
court’s finding of probable cause would not be atered. In reaching
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this conclusion we are aware that no single piece of evidenceto which
the affidavit referred was conclusve. Nonetheless, the affidavit,
viewed in its entirety, supports the determination of probable cause.
See Sewart, 105 I11. 2d at 49.

Turning to defendant’s amended motion for a Franks hearing,
defendant asserted two additional grounds: the judge who issued the
warrant was not detached and neutral, and the officers' relianceonthe
validity of the October 22, 1987, search warrant was objectively
unreasonable. We find no error inthetrial court’s denid of ahearing
on these matters.

As explained above, a Franks hearing is intended to allow a
defendant a limited opportunity to challenge the truthfulness of the
affidavit used by policeto obtain asearchwarrant. Hickey, 178 I11. 2d
at 281. The new grounds defendant asserted in support of a Franks
hearing do not challenge the truthfulness of the warrant affidavit. In
addition, athough the new grounds defendant asserts are cloaked in
terms of the judge s neutrality and the officer’ s objective good faith,
defendant’s argument, at bottom, is that the October 22, 1987,
warrant was invaid outsde of Illinois. This issue, however, was
aready litigated at the suppresson motion hearing prior to
defendant’ s first trial. Thetrial court ruled that the warrant was valid
in Montana. In addition, the trial court ruled that the police officers
acted in good faith in their application and execution of the warrant.
Defendant did not challenge these rulings in his direct appeal
following hisfirst trial or in his postconviction petition. Accordingly,
the trid court on remand did not err in applying estoppel principles
and declining to relitigate these issues.

[11. Inevitable Discovery/Abandonment

Before consdering defendant’ s next error on appeal, werespond
to certain gatements by defense counsel regarding the two search
warrants. Counsel forcefully argues that the Jefferson County judge
had no authority to issue a warrant for a search in Montana and that
he was acting merely as a “rubber stamp” for the Jefferson County
police, or an “adjunct law enforcement officer.” See United Satesv.
Leon, 468 U.S. 897, 914, 82 L. Ed. 2d 677, 693, 104 S. Ct. 3405,
3416 (1984). Counsel makesan equally forceful argument concerning
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the Illinois warrant, contending that the judge “signed the ‘ second’
search warrant for the Sutherland car in an effort to correct or erase
the invalidity of the first search warrant sgned by him just sx days
earlier. This was a transparent attempt to hide the constitutional
violations in serving an lllinoiswarrant in Montana.” Counse asserts
that “[o]ver 200 years of legd jurisprudence will be wiped out with
the stroke of a pen if the [judge’ s] two searchwarrants are deemed to
be valid,” and that defendant will be “denied his most basic of
conditutional and human rights.”

By rejecting defendant’ s arguments regarding his suppression
motionsand hismotionsfor aFrankshearing, wedo not hold that the
two search warrants were “valid.” Regecting defendant’ s arguments
also does not signd a departure from “200 years of legal
jurisprudence.” We acknowledge our concern that a circuit court
judgeinthisstatewould issue awarrant purporting to authorize local
police officers to execute a search in Montana. The authority of an
Ilinois judge clearly does not extend to Montana. See 48A C.JS.
Judges 871, at 658 (1981) (“ajudge deriving his authority from the
sovereign power of the state has no power to exercise his judicid
functions outsde the territorial limits of the state”’); see dso 68 Am
Jur 2d Searches & Seizures 8289, a 842 (2000) (“[o]fficersordinarily
may not execute a search warrant at aplacewhichlies outside of their
jurisdiction”); People v. Lahr, 147 Ill. 2d 379 (1992) (discussing
territorid limitations of police officers). The question of whether to
exclude evidence, however, is a separate question from whether the
searchislegal. Peoplev. Turnage, 162 11l. 2d 299, 307 (1994), citing
Leon, 468 U.S. at 906, 82 L. Ed. 2d at 687-88, 104 S. Ct. at 3412.
Accordingly, whether the Jefferson County judge and Jefferson
County police exceeded the territorid limits of their offices, or
whether the warrant affidavits were defective, is not dispositive of
whether the evidence should have been excluded.

Under the exclusionary rule, on which defendant relies, “courts
are precluded fromadmitting evidencethat is gathered by government
officersin violation of the fourth amendment.” People v. Lampitok,
207 111. 2d 231, 241 (2003), citing Mapp v. Ohio, 367 U.S. 643, 649,
6 L. Ed. 2d 1081, 1086, 81 S. Ct. 1684, 1688 (1961). The
exclusionary rule has no “constitutiona footing” (People v. Willis,
215111. 2d 517, 531 (2005)), and is not designed to redress the search
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victim's invasion of privacy (Lampitok, 207 1ll. 2d at 241). Nor isit
designed “ ‘ to punish the errors of judges or magistrates.” ” Turnage,
162 IIl. 2d at 307, quoting Leon, 468 U.S. at 916, 82 L. Ed. 2d at
694, 104 S. Ct. at 3417. Rather, itisajudiciadly created remedy that
prospectively protects fourth amendment rights by deterring future
police misconduct. Willis, 215 11l. 2d at 531, citing United Sates v.
Calandra, 414 U.S. 338, 348, 38 L. Ed. 2d 561, 571, 94 S. Ct. 613,
620 (1974).

Theexdusonary ruleisnot without itsexceptions. Relevant here
istheinevitable-discovery exception. Thisexception permitsevidence,
that would otherwise beinadmissableat tria, tobe admitted wherethe
State can show that such evidence “would inevitably have been
discovered without reference to the police error or misconduct.” Nix
v. Williams, 467 U.S. 431, 448, 81 L. Ed. 2d 377, 390, 104 S. Ct.
2501, 2511 (1984); accord People v. Mitchell, 189 Ill. 2d 312, 342
(2000). As the State notes, in the judge' s oral ruling upholding the
validity of the two search warrants, he alluded to the applicability of
the inevitable-discovery exception. The judge indicated that even if
defendant did not provide the hair samples voluntarily, “it wouldn’t
matter because the State would have gotten the samples later on
anyway” because the search of the vehide was valid. We understand
the judge’ s remarks to mean that even if the seizure of defendant’s
hair was tainted, its lawful seizure was inevitable. We agree with the
judge s assesamern.

The record indicates that the vehicle searchyielded hair and fiber
evidence linking defendant to the crime. Specifically, 19 fibers were
recovered from the front passenger seat and carpeting in defendant’s
vehicle which were consstent with the clothing Amy Schulz wore on
July 1, 1987. In addition, numerous animal hairs found in defendant’s
vehicle were consistent with hairs found on Amy's clothing, all of
which were consistent with hair from defendant’s dog. Further, 28
gold fibersand onegold tuft found on Amy’ sclothing were cons stent
with the carpeting in defendant’ s vehicle, and one gold fiber found on
Amy's clothing was consistent with the seat fabric in defendant’s
vehide Littledoubt can exist that such evidencewould have provided
the probable cause necessary to support the issuance of awarrant for
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a search of defendant’s person and possessions.® A search of
defendant’ s person, inturn, would have yielded the hair sasmplesfrom
defendant that were central to the State’'s case. If, as the trial court
determined, defendant had no legitimate expectation of privacy inthe
vehide, and thus could claim no fourth amendment protection, the
seizure of defendant’s hair was inevitable. Although defendant
forfeited review of thisissue by failing to raiseit in hisfirst appeal or
in his postconviction petition, we choose to address the matter now
and lay to rest defense counsel’ s claim that defendant was*“denied his
most basc of congitutional and human rights.” See People v.
De La Paz, 204 Ill. 2d 426, 432 (2003) (“[t]his court has long
recognized that we may, in appropriate cases, reach issues
notwithstanding their waiver”); Hoskins, 101 Ill. 2d at 219 (“party
who waived the question is bound by his waiver, but the court, which
has the responsibility of reaching a just decision, understandably is
not”).

In defendant’s motions to suppress evidence sized from the
search of his vehicle, defendant invoked the protections of both the
fourth amendment to the United States Constitution (U.S. Const.,
amend. V), as well as the comparable provison of the lllinois
Constitution (see Ill. Const. 1970, art. I, 86). Defendant does not
arguethat our state constitution provides broader protection thanthe
federal congitutioninthissituation. Wetherefore confineour andysis
to fourth amendment jurisprudence. See People v. Caballes, No.
91547 (May 18, 2006); Lampitok, 207 11I. 2d at 240-41.

Preiminarily, we notethat although the State framed theissue as
one of “standing” to challenge the vehicle search, this court, in line
with United States Supreme Court precedent, has dispensed with the
rubric of “standing” when analyzing fourth amendment claims.

*We nead not decide what course of action Jefferson County police should
have taken to effect a proper search in Montana. We need only note that, in
determining whether probable cause for a search warrant exists, Montana
courts, likethis court, follow the totality-of -the-circumstances analysis set
forthinlllinoisv. Gates, 462 U.S. 213, 238, 76 L. Ed. 2d 527, 548, 103 S.
Ct. 2317, 2332 (1983). See Sate v. Meyer, 323 Mont. 173, 179, 99 P.3d
185, 189 (2004); Sate v. . Marks, 312 Mont. 468, 475, 59 P.3d 1113,
1118 (2002); Hickey, 178 111. 2d at 285.
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Pitman, 211 11l. 2d at 521, citing Minnesota v. Carter, 525 U.S. 83,
87-88, 142 L. Ed. 2d 373, 379, 119 S. Ct. 469, 472 (1998); Rakas .
lllinois, 439 U.S. 128, 138-40, 58 L. Ed. 2d 387, 398-99, 99 S. Ct.
421, 427-29 (1978). Instead, the relevant inquiry is whether the
person claiming the protections of the fourth amendment had a
legitimate expectation of privacy inthe place searched. Pitman, 211
. 2d at 514; People v. Kidd, 178 Ill. 2d 92, 135 (1997), citing
Rakas, 439 U.S. at 143, 58 L. Ed. 2d & 401, 99 S. Ct. at 430. Factors
relevant in determining whether a legitimate expectation of privacy
existsincdudetheindividud’ sownership or possessory interest inthe
property; prior use of the property; ability to control or exclude
others' use of the property; and subjective expectation of privacy.
People v. Johnson, 114 Ill. 2d 170, 191-92 (1986). When an
individua abandons property, the right of privacy in the property is
terminated. Hoskins, 101 11l. 2d at 220; accord Pitman, 211 I1l. 2d at
519-20. Abandoned property may be seized and searched without
probable cause. Abel v. United Sates, 362 U.S. 217,241, 4 L. Ed. 2d
668, 688, 80 S. Ct. 683, 698 (1960); Hoskins, 101 Ill. 2d at 220;
Peoplev. Jones, 38 1l. 2d 427, 432 (1967). Whether defendant had
alegitimate expectation of privacy in the vehicle a thetime Jefferson
County police seized and searched it, or whether he had already
abandoned the vehicle, asthe trid court ruled, isbased on the totdity
of the circumstances present in this case. See Johnson, 114 Ill. 2d at
192. We will pay particular attention, however, * ‘to explicit denials
of ownership and to any physica relinquishment of the property.” ”
Pitman, 211 I1l. 2d at 520, quoting Basinski, 226 F.3d at 837.

Defendant testified at the suppression hearing that he left 11linois
around thefirst of October 1987 and drove to Montana. On October
10, 1987, after spending one night in Glacier National Park, his car
ran out of gas. Defendant locked the vehicle and left the keys inside
with anote that clearly stated, “Will not be back for car.” Defendant
signed the title over to his parents and left the telephone numbers of
his parents and abrother. The note stated: “let them deside [sic] what
to do with the car and what’s left ingde.” Defendant testified that he
had no further use for the vehicle; it belonged to his parents. During
the 12-day period between the date defendant left the vehicleand his
arrest by federa authorities, defendant did not returntothecar. Based
on this testimony, we agree with the tria court that defendant
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abandoned his vehicle. See Jones, 38 1lI. 2d at 432 (holding that car
was abandoned where driver jumped from vehicle and ran to avoid
captureby police following gore burglary); Peoplev. Arnett, 217 [11.
App. 3d 626, 632 (1991) (holding that the defendant, “by leaving his
car on a secluded gravel road, unlicensed, unregistered, and along the
railroad tracks, had no expectation of privacy”).

Defendant makes several argumentsasto why thecar should not
be conddered abandoned. Defendant first argues that the
circumgtances heredo not come within thelllinois statutory definition
of “abandoned vehicle.” The statutory provision on which defendant
relies, however, has been repealed. See Pub. Act 90-89, eff. January
1, 1998 (repealing 625 ILCS 5/4-100 (West 1996)). Defendant next
argues that, pursuant to federal regulations governing the national
park service, the park rangers failed to follow the proceduresin place
for the disposition of impounded property. See 36 C.F.R. §2.22
(1987). Whether the park rangersfollowed the appropriae procedures
is irrdlevant to whether defendant had a legitimate expectation of
privacy inthe vehicle

Defendant further argues that he attempted to make a“gift” of
thevehicleto hisparents. According to defendant, he had the requisite
donative intent, but the gift was not completed because acceptance
and delivery did not occur. Defendant contends that because the gift
wasdefeated, the ownership and privacy rightsinthe vehicleremained
with him. Inthe dternative, defendant arguesthat even if the gift was
accepted, “under Montana law the gift could be invalidated if there
was undue influence, such asthe circumstances of being broke, out of
gas and unable to move his car.” We assume defendant means to
arguethat if the gift wasinvaidated, the ownership and privacy rights
remained with him.

Whether a legitimate expectation of privacy exists is not
controlled by “arcane distinctions developed in property and tort law
between guests, licensees, invitees, and the like” Rakas, 439 U.S. at
143,58 L. Ed. 2d at 400-01, 99 S. Ct. at 430, citing Jones v. United
Sates, 362 U.S. 257, 266, 4 L. Ed. 2d 697, 705, 80 S. Ct.725, 733-34
(1960). Similarly, whether defendant had a legitimate expectation of
privacy in hisvehicleis not controlled by fine disinctions developed
under Montana gift law.
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Findly, defendant arguesthat “whenaperson abandons property,
forsaking dl reasonable expectaions of privacy, he abandonsittothe
wholeworld. He does not *abandon’ itto hisparents.” Thisargument
iswithout merit. Abandonment, for fourth amendment purposes, may
occur wherecontrol of avehicleistransferred permanently to another
person. See 1 W. LaFave, Search & Seizure 82.5(a), at 649-50 (4th
ed. 2004).

We concludethat where, as here, an individual hasleft hisvehicle
unattended in a public place, transferred title to another person,
expressed in writing his intention not to return for the vehicle, and
later confirms tha he had no further use for the vehicle, that vehicle
has been abandoned. Fourth amendment protections do not extend to
abandoned property. Abel, 362 U.S. at 241, 4 L. Ed. 2d at 687-88, 80
S. Ct. at 698; accord Pittman, 211 IIl. 2d at 519; Hoskins, 101 11l. 2d
at 220. Accordingly, an abandoned vehicle “may be seized by the
police without a warrant and examined with no limitations on the
scope, intendty, or objectives of the examination. It and its contents
may be retained for use as evidence otherwise admissible againgt the
one who abandoned it.” Duncanv. Maryland, 281 Md. 247, 263, 378
A.2d 1108, 1118 (1977). The hair and fiber evidence recovered from
the vehicle were admissible a tria against defendant. Moreover, the
hair and fiber evidence recovered from the vehicle would have
providedthe probable cause necessary to secureawarrant authorizing
a search of defendant’s person in Montana, and the hair samples
recovered from defendant would have been discovered inevitably
through lawful means. Therefore, even if we accept defendant’s
argument that the search of his person in Montanaran aoul of his
fourth amendment rights, the evidence seized was admissble at trid
pursuant to the inevitable-discovery exception to the exclusionary
rule.

V. Missng Vehicle

Defendant next argues that the State violated his due process
rights, aswell asthis court’sdiscovery rules, whenit failed to produce
the vehicle seized in Montana pursuant to defendant’s discovery
requests.
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On March 14, 2001, prior to defendant’s second trid, defendant
filed a generd discovery request seeking, inter alia, any tangible
objects which were obtained from or belonged to defendant.
Defendant followed that discovery request with amotion on May 21,
2001, expressly seeking production of the vehicle. At the hearing on
thismotion, the State indicated that although the evidence taken from
the vehicle had been preserved and made available to defendant, the
vehicleitsdf could not be located. Based onitsinvegigation, the State
surmised that the vehicle was transferred to the Jefferson County
highway department in the early 1990s and that someone later
disposed of the vehicle, probably after defendant’s direct gpped,
which wasdecidedin 1992. Thetrial court directed the State to make
avalable to the defense any information that may come to light
concerning the location or disposd of the vehicle. The vehide was
never produced, and the State never learned the exact date and
method of the car’s disposal.

On May 17, 2002, defendant filed a motion to dismiss the
indictments or, inthe alternative, to “bar testimony about itemstaken
from the car, tests done on those items, any results of tests or
comparisons, along with any testimony about the car itself.”
Defendant argued that the State’ sfailure to produce the car effected
aviolaionof hisfederd due processrightsunder Brady v. Maryland,
373 U.S. 83,10 L. Ed. 2d 215, 83 S. Ct. 1194 (1963), aswell asa
violation of Supreme Court Rule 412, governing disclosures to the
accused (188 11l. 2d R. 412). The State responded, in relevant part,
that suppression of the evidence recovered from the vehicle was not
warranted because what remained of the vehicle after processing by
the State was smply a shell, and that the vehicle was not “outcome
determinative.” See Peoplev. Newberry, 166 I1l. 2d 310 (1995). The
State dso responded that the evidentiary value of the remaining
vehicle was merely “potentially useful” and, in the absence of bad
faith, suppression wasnot warranted. See Arizonav. Youngblood, 488
U.S. 51, 102 L. Ed. 2d 281, 109 S. Ct. 333 (1988). The trial court
agreed with the State and denied defendant’ s motion.

Defendant arguesthat thetrial court erred infailing to dismissthe
indictments or suppress the evidence seized from the vehicle and
requests this court reverse his convictions outright or, dternatively,
grant him anew trial. We review the trial court’s ruling for an abuse
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of discretion. See People v. Hood, 213 1ll. 2d 244, 256 (2004);
Newberry, 166 I11. 2d at 318; People v. Walker, 257 11I. App. 3d 332,
336 (1993); People v. Williams, 137 11l. App. 3d 736, 740 (1985).

Due Process

Defendant likensthelossor destruction of the vehicleinthiscase
to theimproper suppression of material evidence by the State under
Brady. In Brady, the United States Supreme Court held “that the
suppression by the prosecution of evidence favorable to an accused
upon reques violates due process where the evidence is materia
either to guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.” Brady, 373 U.S. at 87, 10 L. Ed. 2d at 218,
83 S. Ct. at 1196-97; see also United Sates v. Agurs, 427 U.S. 97,
110-11, 49 L. Ed. 2d 342, 353-54, 96 S. Ct. 2392, 2400-01 (1976)
(expanding Brady by recognizing a congitutiond duty on the part of
the State to disclose exculpatory evidence to the defendant,
irrespective of whether the defendant makes a specific request).

This court has recognized that the Brady analyssis“ill-suited”
in cases where, as here, the evidence has beenlost or destroyed. Inre
C.J., 166 1ll. 2d 264, 272 (1995), citing Peoplev. Hobley, 159 Ill. 2d
272,307 (1994). Thiscourt instead hasapplied the analysisin Arizona
v. Youngblood, 488 U.S. 51, 102 L. Ed. 2d 281, 109 S. Ct. 333
(1988). See C.J., 166 11I. 2d at 273; Hobley, 159 111. 2d at 307; People
v. Ward, 154 1lI. 2d 272, 298 (1992).

In'Youngbl ood, thedefendant was convicted of child molestation,
sexual assault and kidnaping. The Arizona Court of Appeals reversed
his conviction because the State had failed to refrigerate and thus
preserve semen samplesfrom the victim’ s body and clothing for later
testing. Youngblood, 488 U.S. at 52, 102 L. Ed. 2d at 285, 109 S. Ct.
at 334, citing State v. Youngblood, 153 Ariz. 50, 734 P.2d 592
(1986). The United States Supreme Court granted the State’s
certiorari petition “to consider the extent to which the Due Process
Clause of the Fourteenth Amendment requires the State to preserve
evidentiary material that might be useful to a crimind defendant.”
Youngblood, 488 U.S. at 52, 102 L. Ed. 2d at 285, 109 S. Ct. at 334.
The Court noted that the due process clause, asinterpreted in Brady,
makes the good or bad faith of the State irrelevant where the State
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fals to disclose material exculpatory evidence, but that the due
process clause requires a “different result” where the State fails to
preserve evidence “of which no more can be said than that it could
have been subjected to tests the results of which might have
exonerated the defendant.” Youngblood, 488 U.S. at 57, 102 L. Ed.
2d at 289, 109 S. Ct. at 337. The reason for the different treatment
rested in part on the Court's observation that “ ‘[w]henever
potentialy exculpatory evidence is permanently lost, courts face the
treacherous task of divining the import of materials whose contents
are unknown and, very often, disputed.” ” Youngblood, 488 U.S. at
57-58, 102 L. Ed. 2d at 289, 109 S. Ct. at 337, quoting California v.
Trombetta, 467 U.S. 479, 486, 81 L. Ed. 2d 413, 421, 104 S. Ct.
2528, 2533 (1984). The Court al'so noted itsunwillingnessto read the
due process clause as imposing on police “an undifferentiated and
absolute duty to retain and to preserve dl materia that might be of
conceivable evidentiary significance in a particular prosecution.”
Youngblood, 488 U.S. at 58, 102 L. Ed. 2d at 289, 109 S. Ct. at 337.
The Court held “that unless a criminal defendant can show bad faith
onthepart of the police, fallureto preserve potentidly useful evidence
does not constitute adenial of due process of law.” Youngblood, 488
U.S. at 58, 102 L. Ed. 2d at 289, 109 S. Ct. a 337. The presence or
absence of bad faith is dependent on the State s knowledge of the
exculpatory vaue of the evidence a the time the evidence is lost or
destroyed. Youngblood, 488 U.S. at 56 n.*, 102 L. Ed. 2d at 288 n.*,
109 S. Ct. at 336 n.*, citing Trombetta, 467 U.S. at 489, 81 L. Ed. 2d
at 422,104 S. Ct. at 2534. Under the facts of Youngblood, the Court
found no due processviolation. The Court characterized the failure of
the policeto refrigeratethe clothing and to perform tests on the semen
samples as negligent, at worst, and in the absence of bad faith, no
violation of the due process clause occurred. Youngblood, 488 U.S.
at 58, 102 L. Ed. 2d at 289-90, 109 S. Ct. at 337-38.

In Hobley, this court commented on the underlying policy
considerations present in the Youngblood case:

“In order to promote the preservation of exculpatory
evidence, there mug be the possibility of a sanction where
evidenceislost or destroyed. On the other hand, a defendant
should not be rewarded for the inadvertent loss of a piece of
evidence where other evidence sufficient to support his
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cornviction remans. The proper balance between these
competing interests can be accomplished through careful
consideration of (1) the degree of negligence or bad faith by
the Sateinlosingtheevidence, and (2) theimportance of the
lost evidence relative to the evidence presented against the
defendant at trid.” Hobley, 159 Ill. 2d at 307.

Applying the principles set forth in Youngblood and Hobley, we
conclude that defendant’s claim is without merit. First, defendant
failed to offer anything, other than mere speculation, demonstrating
bad faith by the State. The record reveds that the vehicle was not
introduced into evidence at the first trid in 1989, and that the State
lost track of the vehicle during the ensuing years. The evidence
recovered from the vehicle, including hair, fibers, carpet standards,
fabric standards, the right front tire and wheel, and the entire front
seat of the vehicle, were preserved. When faced with defendant’s
discovery request in 2001, Jefferson County police conducted asearch
for the car. The Jefferson County State’'s Attorney aso pursued the
matter withthe lllinois State Police. Defendant suggessthat the State
showed “deliberateindifference’ to finding the vehicle by refusing to
report the vehide as stolen in the Nationd Crimind Information
Center (NCIC) computer. The State explained during the hearing on
defendant’ s motion that the NCIC guidelines do not permit avehicle
to be entered as stolen unless there is probable cause to believe that
it is, in fact, solen. The Stat€' s investigation suggested not that the
car was stolen, but that sometime in the early 1990s an unidentified
individud inthe Jefferson County highway department, where the car
had been transferred, took it upon himself to get rid of the vehicle.
Based on the length of timeinvolved, the State' s preservation of the
evidence recovered from the vehicle, and the State's efforts to
determinethevehicle swhereabouts, weagreewiththetrid court that
the State did not act in bad faith.

Second, we disagree with defendant’s assessment of the
evidentiary value of the vehicle relative to the other evidence
introduced at trial. Defendant argues. “There is no single piece of
evidence that is more pivota, probative and materia than the
Sutherland vehicle. The State presented witnessafter withessastothe
scrutiny of the car and the tests performed on items allegedly taken
from the vehicle, and the conclusions to be drawn; but the Defense
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was powerless to inspect the same crucia piece of evidence.”
Defendant’s argument raises the same concerns we addressed in
People v. Newberry, 166 I1l. 2d 310 (1995).

At issue in Newberry was whether the defendant, who was
charged with unlawful possession of acontrolled subgtance (cocane),
was entitled to have the charges dismissed where the State destroyed
the substancein question after aspecific discovery request. A field test
of the substance conducted by police was negative for cocaine, but a
laboratory test conducted one month later reached a positive result.
Thetria court granted defendant’s motion to dismissthe indictments;
the appdlate court affirmed. Peoplev. Newberry, 265 111. App. 3d 688
(1994). On appeal to this court, the State argued that under
Youngblood the technician’s destruction of the evidence did not rise
to the level of adue process violaion because the technician smply
made a migake and did not act in bad faith. We found Youngblood
distinguishable onits factsand upheld thedismissal of the indictments:

“In Youngblood, the disputed material was not essential for
establishing the defendant’s guilt or innocence. Itsvalue was
speculative, and it played no role in the prosecution’s case.
*** The gtuationinthiscaseis markedly different. Here, the
evidence in question is more thanjust ‘ potentially useful.” It
isessential to and determinative of the outcome of the case.
Newberry cannot be convicted of the drug possession
charges absent proof of the content of the disputed
substance, nor does he have any realistic hope of exonerating
himself absent the opportunity to haveit examined by hisown
experts.” Newberry, 166 Ill. 2d at 315.

Putting aside, momentarily, whether the outcome-determinative
andysis we adopted in Newberry supports defendant’ s position, we
observethat the Newberry opinion hasbeen caledinto question by the
Supreme Court’sdecisionin lllinoisv. Fisher, 540 U.S. 544, 157 L.
Ed. 2d 1060, 124 S. Ct. 1200 (2004) (per curiam). In Fisher, the
Court reversed a decision of the Illinois Appellate Court which had
applied the Newberry analysisto reverse adrug-possession conviction
where the disputed substance was destroyed by police. The Court
disagreed with the outcome-determinative andysis set forth in
Newberry, indicating that the gpplicability of thebad-faith requirement
in Youngblood does not depend on “the centrality of the contested
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evidence to the prosecution’s case or the defendant’s defense.”
Fisher, 540 U.S. at 549, 157 L. Ed. 2d at 1067, 124 S. Ct. at 1203.
The Court reiterated its holding in Youngblood that the bad-faith
requirement applies wherethe evidencedestroyed isonly “potentidly
useful” evidence andnot “materia excul patory” evidence. Fisher, 540
U.S. at 549, 157 L. Ed. 2d at 1067, 124 S. Ct. at 1203.

We find it unnecessary to decide whether the outcome-
determinative analysis adopted in Newberry still hasvitality in light of
the Fisher opinion because, even if it does, Newberry isinapplicable
under the facts present here.

In Newberry, the evidence destroyed by the State-the suspected
cocaine-formed the very basis of the drug-possession charge against
the defendant. Here, the evidence lost or destroyed by the State-the
vehicle-did not form the basis of the kidnaping, sexual assault and
murder charges againg defendant. Nor was the vehicle, itself, central
or critical to the State’ scase. Thecritical evidencewasthe hair, fibers,
carpet gandards, and fabric standardsremoved fromthe vehicle. This
evidence, along with the suspect tire, wheel, and front seat of the car,
were available to defendant for examination by his own experts. In
addition, unlike the defendant in Newberry, who was deprived of any
opportunity to examine the destroyed evidence, defendant had access
to the vehicle during his firg trid and for atime thereafter. Findly,
unlikethe Newberry case, wherethe disouted substance wasdestroyed
following a specific discovery requedt, here the trial court found that
the vehicle was lost or destroyed prior to defendant’s discovery
request. Although we agree with defendant that the State never
determined the exact date and method of the vehicle's disposd, the
trial court could reasonably conclude, based on the prosecutor’s
representations, that the vehidle was likely digposed of after it was
transferred to the Jefferson County highway department in the early
1990s. Under Newberry or Youngblood, defendant’s due process
clam falils.

Before considering defendant’ s alternative argument, we note
that defendant pressed only hisfederal due processrightsin the tria
court in connection with the missing auto, whereas before this court
he asserts aviolation of both his federal and state due processrights.
Defendant’s state law claim has been forfeited. See Blair, 215 111. 2d
at 443-44. Even if we chose to address it, the andysis and result
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would be no different than that set forth above. See People v.
Pecoraro, 175 Ill. 2d 294, 318 (1997) (where thiscourt, inafailure-
to-preserve-evidence case, adhered to the “well-reasoned principles
set forth in Trombetta and Youngblood for purposes of our state due
process clause”).

Discovery Rules

Alternatively, defendant argues that, irrespective of any due
process violation, dismissal of the indictments or suppression of the
evidencerecovered fromthe vehiclewas warranted under thiscourt’s
discoveryrules. See 188 IIl. 2dR. 412(a)(v) (governing disclosuresto
the accused); 134 1ll. 2d R. 415(g)(i) (governing impostion of
sanctionsfor discovery violations). Defendant relies on the Newberry
opinion. In Newberry, as discussed above, we affirmed the dismissal
of the defendant’s indictments on due process grounds. We aso
noted, however, that dismissal of the indictment was sustainable asa
proper discovery sanction under Rule 415(g)(i):

“Rule 415(g)(i) confers broad power on the trial court to
impose sanctions where, as here, the State fails to comply
with its discovery obligations. Where evidence has been
destroyed following a defense request under Rule 412 (134
lll. 2d R. 412), no showing of bad faith by the State is
requiredinorder for thetrial court to act.” Newberry, 16611I.
2d at 317-18.

Based onthe “pivotal nature” of the evidence destroyed in Newberry,
we found no abuse of discretion in the tria court’s dismissa of the
indictments. Newberry, 166 Ill. 2d at 318.

Defendant’s reliance on Newberry is misplaced. First, as noted
above, the trial court in the present case found that the vehicle was
lost or destroyed before defendant’ sdiscovery request, not following
itsreceipt, aswasthe case in Newberry. Second, unlike the suspected
cocaine which was*“pivotd” to the Stat€ sdrug-possesson charge in
Newberry, the vehicle herewas not “ pivotal” to the kidnaping, sexual
assault, and murder charges aganst defendant. Accordingly, the trial
court did not abuse its discretion in denying defendant’ s motion to
dismiss the indictments as a sanction under Rule 415(g).
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V. Sufficiency of the Evidence

Defendant next arguesthat the Statefailed to prove him guilty of
aggravated kidnaping, aggravated criminal sexual assault, and first
degree murder beyond areasonable doubt.

When considering achallengeto acriminal conviction basedupon
the sufficiency of the evidence, our function is not to retry the
defendant. People v. Milka, 211 I1l. 2d 150, 178 (2004). Rather, we
must determine“whether, after viewing the evidence in the light most
favorable to the prosecution, any rationd trier of fact could have
found the essential elements of the crime beyond areasonable doubt.”
(Emphasisin origina.) Jackson v. Virginia, 443 U.S. 307, 319, 61 L.
Ed. 2d 560, 573, 99 S. Ct. 2781, 2789 (1979); Peoplev. Coallins, 106
. 2d 237, 261 (1985). In reviewing the evidence we will not
substitute our judgment for that of thetrier of fact. Peoplev. Collins,
214 11l. 2d 206, 217 (2005). The weight to be given the witnesses
testimony, the credibility of the witnesses resolution of
inconsistenciesand conflictsin theevidence, and reasonableinferences
to be drawn from the tesimony are the responsibility of the trier of
fact. Milka, 211 1ll. 2d at 178; People v. Evans, 209 Ill. 2d 194, 211
(2004). A conviction may be sustained on circumstantial evidence,
provided the elements of the crime have been proven beyond a
reasonable doubt. Milka, 21111l. 2d at 178; Peoplev. Buss, 187 11. 2d
144, 211 (1999). “The trier of fact need not, however, be satisfied
beyond a reasonable doubt as to each link in the chan of
circumstances. It is sufficient if al of the evidence taken together
satisfiesthetrier of fact beyond a reasonable doubt of the defendant’s
guilt.” People v. Hall, 194 Ill. 2d 305, 330 (2000). With these
principlesin mind, we consder the evidentiary record in detall.

The Victim

In 1987, Amy Schulz, then 10 years old, lived with her father
Dennis, brothers Adamand Ryan (then aged 14 and 12, respectivey),
and stepmother, Esther, in amobile home located a hdf mile south of
Kell, lllinois. Kell is situated in Marion County just north of County
Line Road, whichseparatesM arion County to the north and Jefferson
County to the south. On July 1, 1987, the date of Amy’'s
disappearance and murder, Amy spent the day with her father and
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Ryan a her father’s vacuum cleaner business in Salem. According to
Dennis Schulz, they returned home at 6 p.m. or 6:30 p.m. Amy
changed her clothes, putting onapair of red, homemade shorts, ared
shirt, white socks, and white tennis shoes. Amy sauteed some
mushroomsfor herself and went to visit Gwen and William Willis, her
“step-grandparents.”* The Willises lived 100 yards north of the
Schulzes across a field. Gwen Willis testified that she and Amy ate
blackberries in the backyard, after which Amy returned home.

L ater that evening, Dennis Schulz gave Amy aflashlight and sent
her into townto tell Ryan that Biscuit, one of the family dogsthat was
missing earlier, had been found. Because Jefferson Street is the only
road that leads from the Schulz homeinto Kell, Dennisexpected that
Ryan and Amy would meet up at some point. Amy stopped a the
Willis home around 8:30 p.m., stayed a short time, and then left,
walking north on Jefferson Street toward Kell. Ryan never saw Amy,
and Amy never returned home. Amy waslast seen by neighbors Cathy
Simmonsand Paul Sherwin, who saw Amy waking south onJefferson
Street at about 9:10 p.m. and 9:15 p.m., respectively. The following
morning an oil-field worker discovered Amy’sbody on adirt il lease
road inrurd Jefferson County.

Vehicle Sghtings

Cathy Simmons, who was 16 years old at the time of Amy’s
murder, lived in Kell and knew the Schulz family. She testified that on
the evening of July 1, 1987, she and her sister Cheri took a wak and
saw Amy. Amy asked if they had seen her brother; Simmons told her
no. Simmonsand her sister finished their walk, arriving back home at
8:45 p.m. or 8:50 p.m. Smmons stayed on the front porch for a haf
hour. At about 9:10 p.m., Smmonsagain saw Amy, who was headed
south on Jefferson Street. About 5 or 10 minutes later, Simmons saw
a tan, older model vehicle, which she had seen twice earlier that
evening, dso headed south on Jefferson Street. Simmons saw the
taillight configuration on the tan-colored car for about 30 seconds,
and worked with a police artist to produce asketch. The tallightsin

*Gwen Williswas Esther Schulz’ s mother; William Williswas Gwen's
husband.
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the sketch were similar to the taillights on her parents’ vehicle but
were not a match with the taillights on defendant’ s vehicle. Smmons
was not sure whether the drawing accurately reflected what she saw
that night.

Simmonsoffered conflicting testimony asto whether defendant’s
vehicle wasthe same color asthevehicle she saw on July 1, 1987. She
also admitted tellingthe defense investigator inaMay 2002 interview,
after being shown photographs of defendant’s vehicle, that
defendant’ s car was not the car she saw on July 1, 1987. She noted,
at that time, that the taillights were different and that defendant’s
vehicle had no rust on the right passenger wheel well, unlike the
vehicle she saw in 1987. She dso told investigators on July 2, 1987,
that the driver of the vehicle was on the thin side, a description that
would not fit defendant. Defendant’ s brother, Kenneth, testified that
in August 1987, defendant, who was 6 feet 3 inches tall, weighed
about 250 or 260 pounds.

Simmons' sister, Cheri Norton, aso testified regarding the walk
they took the night Amy disappeared. Norton recalled that they saw
a vehicle in town that evening that they did not recognize, but she
could not provide a description of the vehicle.

Darlene Prior, a Kell resdent, testified that on the night of July
1, 1987, she left her sister’ s home, which was located on Jefferson
Street, & about 9 p.m. On her way home, Prior noticed a cream-
colored car which resembled a car she used to own—an older Dodge
Polaris—going fager than she thought it should. The taillights looked
similar to the talllightsin the police sketch. Prior did not recdl telling
officerson July 10, 1987, that thetaillightson the car she saw did not
look like those in the drawing.

The Crime Scene

Richard Caudell, acrime-scene technician with the Illinois State
Police, processed the crime scene. Because Caudell died prior to
defendant’ sretrial, Caudell’ stestimony from defendant’ sfirst trial was
read to the jury. Caudell testified that the victim was found ona dirt,
oil-lease road in Jefferson County about 108 feet west of where the
lease road meets county road 1975 east (a north-south dirt and ail
road). The victimwas lying on her stomach, nude, covered with dust
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and dirt, with alarge amount of blood around her head. A large open
wound on the right side of her neck exposed the spina cord area.
Cauddl observed shoe impressions on the victim’'s back and hars
“guck in the rectum area.”

Cauddl also observed a set of tire tracks that began at the
entranceto the oil lease road and ended 17 feet from where the body
lay, aswell asa shoeimpressoninthe mud about sx feet from where
the tire tracks ended. The shoe impression, which was smilar to the
shoeimpressonson the victin' s back, was located on what would be
the driver’s side. Although he observed no trail of boot printsleading
to the body, he observed the same tread design on the ground beside
the body. Cauddl made plaster cags of the tire tracks and shoe
impression, and bagged thevictim'’ sclothing whichwasfound onroad
1975 east. Theunderpantshad been cut or ripped upthesides, andthe
red shorts and T-shirt had been turned inside out. The victim's shoes
and socks were also recovered.

Donad Ostermeyer, a defense expert in crime-scene techniques
and the recovery of evidence, was critical of Caudell. Ostermeyer
testified that Caudell should have removed the hairs from the body
immediatdy to prevent loss, and that Cauddl compromised the crime
scene by placing a sheet over the body. Ostermeyer was also critical
of Officer Anthis, the case agent assigned to investigate the matter,
because he did not view the crime scene until July 3, 1987. He further
testified that police should have taked to oil-field workers about the
tire prints.

The State and defendant offered evidence that the distance from
Kell to the crime scene was approximately 12 miles. Officer John
Kemp testified that the most direct routewould take approximately 14
minutes to drive, ending in a desolate area of the county. According
to Kemp, unless the driver knew the area, “you would basically
wander around through there for an extended period of time before
you came back to something you recognized to get you back to a
man road.” The State offered testimony from Officer Kemp and
Russdl Hails, a local farmer, which the State argued demondrated
that defendant was familiar with the area. According to their
testimony, the last family that lived down the road from where the
body was found was the Hufford family. Their home was located
about a half mile from the crime scene. Susan Hufford married
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defendant’s brother Kenneth, and Deborah Hufford married
defendant’ s brother Michadl.® The Huffordslived at that location until
the mid-1980s. According to Joan Sutherland, Susan and Kenneth
lived a the Hufford homefor a short time. In addition, Officer Kemp
testified that defendant previously lived a County Line Road and
Harmony Road, about 4%2 miles from where the body was found.

The Autopsy

Dr. Steven Nuernberger performed an autopsy on July 3, 1987.
The autopsy revealed anincised wound to the victim’s neck, made by
a nonserrated blade, which began left of the midline and had four
separate starting marks. The four marks fused into one deep cut that
ended behind the right ear, severing the jugular vein and the carotid
artery on the right sde of the neck and cutting into the cartilage
between the fourth and fifth vertebra body in the spina cord. In
addition to the incised wound, Dr. Nuernberger observed
hemorrhaging to various neck muscles and the right eye, and that the
larynx had been crushed. He observed no ligature marks. Dr.
Nuernberger tedified that these injuries were consistent with
strangulation effected by human hands grasping the victim around the
neck.

Threediginct areas of hemorrhaging beneath the scap indicated
that the victim had also sustained three blowsto the head. In addition,
the inner surface of the upper and lower lipswere torn and bruised,
suggesting that “[s]he had been smacked across the mouth.” The
victim's right ear was torn off at the base, and she had numerous
abrasions and contusions. Dr. Nuernberger observed a discreet heel
print in dirt on the lower back, and a second heel print on the upper
right back tha was delivered with “a lot of force,” injuring the skin.
Further examination reveaded a subtle abrason of the labiamajus, but
no vagind penetration. Anal penetration, occurring ether shortly
before or after death, was evident, as was a fracture of the right first
rib occurring during the same time frame.

SAt thetime of the events at issue here, Michael was married to Tina, who
was also awitnessin this case.
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An examinaion of the internal organs reveaed trauma to the
right kidney and that the liver had been torn amost in haf, indicating
tha “alot of force” had been gpplied across the abdomen. Based on
the small amount of internal bleeding that occurred in connectionwith
the liver injury, Dr. Nuernberger concluded that the injury occurred
postmortem.

Dr. Nuernberger testified that based on his examination, the
victim was strangled first, possbly into unconsciousness, after which
her throat was slit. The pool of blood at the location where the body
was found, and the absence of atrall of blood, indicated that the body
was not moved after her throat was cut. In addition, exsanguination
from the incised wound was more rapid than normal “because
someone stepped on her back and squeezed the blood out of her
body.” Nothing at the crime scene suggested to Dr. Nuernberger that
the confrontation between the victimand her attacker was prolonged;
the confrontation could have occurred in a*“frenzied few minutes.”
Dirt on the victim's feet indicated that the victim may have been
dragged.

Findly, Dr. Nuernberger testified that based on the stomach
contents, if the victim last ate at approximately 6:30 p.m., death
occurred between three to four hours later, i.e., between 9:30 p.m.
and 10:30 p.m.

Boot and Tire Impression Evidence

David Brundage, an expert in footwear and tire track
identification with the lllinois State Police, examined the plagter casts
of the tire and boot impressions from the crime scene. Brundage
determined that the boot print was made by a Texas Steer brand boot
sold only by K mart stores. Brundage acknowledged that the Texas
Steer bootsthat were among defendant’ spossessionsin Montana had
adifferent lug pattern on the sole and could not have left the prints at
the scene. Brundage did not attempt to size the plaster casts of the
boot impressions. Dr. Nuernberger, however, testified tha the shoe
impressions on the victim's back appeared larger than his size 9%
shoe, although the doctor admitted that shoe Sze was not his area of
expertise. The State also offered testimony from William Bodziak, an
expert in footwear impressions, that the boot which left the print at
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the crime scene was a size 12. Pursuant to directions from Bodziek,
Officer Kemp measured defendant’s feet using three different
methods. Based on Kemp’s measurements, Bodziak concluded that
defendant’ sfeet are* gpproximate 12s.” Bodziak could not determine
the size of the shoethat |eft the print on the victim’ sback, but testified
that it was larger than asize 7.

Defendant countered this evidence with testimony fromNicholas
Petraco, an expert in footwear anaysis, that the boot that left the
prints a the crime scene was a Sze 7 or 8. In contrast, defendant’s
Texas Steer boots were size 12 triple E. According to Petraco, the
style of the Texas Steer boot that left the printsat the scene was not
avalable in a triple E width. Marvin Edelman, a senior buyer at
Méddisco, the company that manufactured Texas Steer boots,
confirmed that the style in question was manufactured in sizes 7
through 13 in medium width only. Edelman noted, however, that if a
customer needed awider width, he or she could smply go up a hdf
size.

In addition to Petraco’s testimony, defendant offered the
testimony of his brother, Michael Sutherland, and the testimony of
Charles Parker, formerly a special agent with the Illinois State Police.
Michael recalled that on the night of July 1, 1987, defendant was
wearing his black lace-up boots, and Parker testified that none of the
boots in the Sutherland household matched the prints at the scene.
Tina Sutherland (Michael’s wife) also testified that defendant was
wearing black lace-up boots that evening.

David Brundage aso examined the plaster casts of the tire
impressions found a the scene and concluded that the prints were
made by a bias-belted tire, rather than aradid tire. Brundage sent a
black and white photo of the best plaster cast to over 100 tire
manufacturers and distributors for help in identifying the tire that |eft
that print. Plaiston Tireand Laramie Tire suggested, respectively, that
the print could have been made by a Dean Polaris or Falls Persuader
tire, both manufactured by Cooper Tire. SteveCramer, theoperations
manager for consumer relationsat Cooper Tire, also believed the print
could have been made by a Cooper Tire brand tire and suggested that
Brundage obtain a used Falls Persuader tire for comparison. In
September 1987, Brundage obtained a used Falls Persuader tire and
concluded that the plagter castsfrom the crime scene were consstent
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with the Falls Persuader tire. Brundage also testified that the prints
could have been created by a Dean Polaristire. He explained that the
minor differences between a Fdls Persuader tire and a Dean Polaris
tirethat are visible when the tires are new disappear with wear.

Brundage admitted that David Mires, Cooper Tire's chief
engineer, offered a different opinion. Mires maintained that the print
was not made by a Cooper Tire brand tire but by a Goodyear Custom
Super Cushion, possbly mounted on a trailer. Brundage explained
that he vdued Cramer’s opinion over Mires opinion because
Cramer’s job at Cooper Tire was to evaluate damaged tires, “so he
was used to looking at tiresin aworn condition,” whereas Mires job
involved the design of new tires.

Mark Thomas, an engineer in the tire mold design group at
Cooper Tire, was aware that Mires did not believe the print at the
scene was made by a Cooper Tire brand tire, but he did not recall
whether he spoke to Mires about the possibility of the print being
made by a Goodyear tire. Thomas tegtified that the print from the
scene showed the same number of ribs, grooves, and sipes, and the
same repetitive pitch design, as dther the Dean Polaris or Falls
Persuader tire. He further testified that, based on evidence of
“malwear,” the tire would have been mounted on the front of the
vehicle. According to Thomas, 300,000 Falls Persuader and Dean
Polaris tires were produced from 1972 to 1987.

In October 1987, Brundage traveled with invesigators to
Montanato examine defendant’ s vehicle, which had a Falls Persuader
tire in the right front position. Brundage determined that, with the
exception of additional wear, thetire on defendant’ s vehicle exhibited
al the same class characteristics as the plagter cast and that it could
have madetheimpressionsat thecrime scene. A positiveidentification
was not possible because the individual characteristics were either
obliterated or very unclear on the plaster cast.

In November 1987, investigators provided Brundage five
additional tiresfrom other vehicles for examination. Inareport dated
December 4, 1987, Brundage concluded that three of the tires, in
addition to thetire from defendant’ svehicle, could not be excluded or
identified as creating the print at the scene. At trid, however, his
conclusion changed. Brundage testified that only one of the tires he
examined could have made the print: defendant’s tire. Brundage
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testified that the day before he took the witness stand, the prosecutor
had asked himto reevaluatethetires, whichhedid, a the prosecutor’s
office. Brundage explained that the reason for the change in his
opinion was that the investigation of the tires he conducted in the
prosecutor’s office the previous day was “a more thorough
investigation” than the one he had conducted inhislaboratory in 1987
and that he had a little more knowledge about tires currently than he
did 17 yearsearlier.

The defendant offered testimony from a friend and mechanic,
Ronald Lawrence, that sometime after July 24, 1987, but prior to
defendant’ s trip to Montana, he changed all four tireson defendant’s
vehidle Lawrence admitted, however, that in a March 1994 affidavit
he stated that he changed three tires on defendant’s vehicle between
July 28 and August 4, 1987. Lawrence also admitted tegifying a a
prior hearing in 1998 that he had changed 10 tires on defendant’s
vehicle between the date of the murder and late August. Vicki
Lawrence, Ronald’s wife, also testified that on July 24, 1987,
defendant wasat their homefor their son’ stenth birthday party. Vicki
was upset because her husband came home from work and changed
the tires on defendant’s car, rather than coming ingde the house for
the party. The firgt time Vicki went outside they were changing the
right front passenger tire; the second time she went outside they were
changing “the other tire.” Vicki acknowledged that she provided an
affidavit inthis case in March 1994 that made no mention of this.

In addition to the Lawrences, defendant’s mother, Joan
Sutherland, testified that she gave a statement to police on October
26, 1987, in which she advised investigators that her son had changed
the front tires on his vehicle after Amy’s murder and prior to his
departure for Montana.

William Anderson, with Gator Tire, testified for the Statethat he
examined the right front tire from defendant’s vehicle to determine
whether it had been on another vehicle. If the tire had been removed
by hand, he would have expected to see marks on the rim, which he
did not see.
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Human Hairs Recovered From the Body

Richard Caudell, the crime-scene technician, observed hairs
“stuck in the rectum area” of the victim. Dr. Nuernberger, who
performed the autopsy, also observed hars “adherent to the and
crease and the buttocks *** by feca matter.” Kenneth Knight, a
forendgc scientist and expert in hair and fiber analysis, examined the
hairsrecovered from the victim' srectum: eight Caucasian head hairs,
which were congstent with Amy’ s head hairs; two Caucasian pubic
hairs, which had been forcefully removed from the source; one
Caucasian hair of undetermined body origin; and one animal hair,
whose species could not be identified. The pubic hairs were used to
screen suspects because of their location on the victim and the fact
that the victim wasprepuberta and thushad no pubic hair of her own.

In July 1987, Knight conducted microscopic comparisons of the
two pubic hairs found on the victim with pubic hair standards from
Dennis, Esther, Adam and Ryan Schulz, Gwen and WilliamWillis, and
23 other individuals. Inmaking hiscomparisons, Knight considered 23
characteristics, including the hair’ srelativelength and color; thehair’s
configuration, i.e., whether the hair was straght, curly, or wavy;
whether the tip of the har was tapered, broken, rounded, cut or
shaved; whether the root was retched, putrid, or bulbous; the size of
the shaft; whether the base of the hair was pigmented or damaged; the
scde pattern; and the cuticle. Knight explaned that to make a
determination that an unknown hair could have originated from the
same source as aknown standard, dl the characteristics present inthe
unknown hair must be present in the standard, with no unexplained
differences. When a difference exists that cannot be explained, the
source of the known standard must be excluded as a source of the
unknown hairs. Based on his microscopic analyss, Knight concluded
that the pubic hairs recovered from the victim were dissmilar to the
pubic hairs standards from the Schulzes, Willises, and the 23 other
individuals and did not originate from them.

Knight also microscopicaly compared the two pubic hairs with
pubic harr standards from defendant and determined that the hairs
were consstent with each other. Knight noted a difference in
pigmentation in the shaft of defendant’s hair, but consdered this
difference inggnificant. Knight concluded that the pubic hairs found
on the victim could have originated from defendant. According to
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Knight, five other examiners reviewed his work with regard to
defendant’s hair standards, and all five examiners agreed with his
conclusion.

The pubic hairs recovered from the victim and the standards
obtained from defendant were also subjected to mtDNA analysis.
Harold Deadman, the State’ sexpert onforensc andysisof hair, fiber,
and DNA,, testified that human hair comparisons based on microscopy
are quite difficult because microscopy involves a subjective
examination, and the “ability to get the right answer depends on the
skill of the person doing the comparison.” Deadman further testified
that mMDNA analyss is a more objective technique and, when
performed after microscopy, functions “as kind of a quality control
mechanism,” likely to pick up amistake by the microscopist. Neither
method, however, provides absolute identification.

The differences between nuclear DNA and mtDNA were
explained by Harold Deadman, aswell as John Planz, an expert inthe
application of DNA and mtDNA techniques in forensic testing, and
Terry Melton, whose lab, Mitotyping Technologies, performed the
MtDNA analyssinthis case. Generdly, nuclear DNA isfoundin the
nucleus of a cell and is transmitted by both parentsto their offspring.
In contrast, mMDNA is housed in the mitochondria of acell, found in
the cytoplasm surrounding the nucleus. No paternal contribution is
made to mDNA,; it isinherited only maternally. Thus a mother, her
children, themother’ ssiblings, and the mother’ s maternal ancestorsall
have the same mtDNA.

A nuclear DNA molecule has a “double hdix” structure and
contains three hillion “base pairs’ consisting of four chemicals:
adenine, thymine, cytosine and guanine. Although mtDNA also
exhibitsa“doublehdicd” form, it ismore compact and containsonly
about 16,569 base pairs. Scientists conducting DNA analysis of two
samples compare the sequencing of the base pairsin certain control
regions on the DNA strands. A match between two nuclear DNA
profiles is much more discriminating than a match between two
mMtDNA profiles.

Terry Melton testified that her laboratory performed an mtDNA
andysis of the two pubic hairsfound on the body, and blood samples
obtained from defendant and William Willis, Amy’ sstep-grandfather.
Melton explained that the mtDNA s first extracted, then copied and
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sequenced, producing a “string of chemicd bases 783 long.” The
sequences from the known sample and unknown sample are then
compared. A dngle difference is inconclusive. Two or more
differences meansthat the donor of the known sample, along withthe
donor’'s maternal relatives, are all excluded as the source of the
unknown sample. A complete match between the two sequences
means that the known individual, and his or her maternal relatives,
cannot be excluded as the donor of the unknown sample. If a match
is obtained, a search of the “Scientific Working Group on DNA
Analyss Methods’ (SWGDAM) database reveads how rare or
common the sequence may be in the general population, allowing for
further statistical analysis. John Planz explained that the SWGDAM
database, which the Federal Bureau of Investigation (FBI) maintains
and controls, contains over 4,000 mtDNA sequences from primarily
North American populations and is constantly growing.

The mtDNA sequencing performed at Melton's laboratory
disclosed numerous differences between the mtDNA sequencesinthe
two pubic hairsfound on thevictim and in Willis' blood. Thus, Willis
was excluded as apossible donor of the two pubic hairs. However, a
comparison of the mtDNA sequences from the unknown hairs and
defendant’ s blood produced a match.

Melton’s laboratory analyzed a third hair of unknown origin
removed from the sheet used in transporting the body to the morgue.
The mtDNA analyss excluded Willis, thevictim, and defendant asthe
source of the har. Mdton did not find the absence of a match
significant. She testified that because humans shed between 75 and
100 hairs per day, it is not uncommon to find hairs a a crime scene
that are unrelated to the crime.

Melton’ slaboratory analyzed afourth hair, identified asahuman
hair fromthe victim' srectal crease. The mtDNA sequence inthishair
was identical to the mtDNA sequences in the two pubic hairs
recovered from the body, as well as the mDNA sequence obtained
from defendant’ s blood.

To determine the significance of the match between the mtDNA
from the three hairs found on the victim and the mtDNA in
defendant’s blood, a search was made of the SWGDAM database.
Médton testified that thistype of sequence had never been observedin
the database, indicating acertain rarity inthe population. Statigically,
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the sequence observed here would not be expected to occur in more
than six one-hundredths of one percent (.06%) of the North American
population. Stated differently, at least 99.94% of the North American
population would not be expected to have this type of mDNA
sequence. Melton further explained:

“So the vast mgority of people will not havethistype, and
we place that with what we call a 95 percent confidence. So
fivepercent of thetimeit could be different, but it’s not likely
to be more than that 95 percent of the time.”

Médtonalso clarified that “wecannot ever eliminatethe posshility that
amaternal relative [of defendant] was the donor” of the hairs found
on the victim. Testimony from various family members established
that defendant had numerous maternal relatives, and that defendant,
Michael Sutherland, Kenneth Sutherland, and their uncle Walter
Sinclair, all lived within eight or nine minutes of each other.

Médton further testified that no measurable pooling of genes
exists in any of the regions of the United States that have been
sampled, and she has not seen mDNA sequences that appear to be
abundant in one region that are not abundant somewhere else. “[W]e
don't have any indication that we would go out into a particular city
or town and start seeing one type picked at random over and over
again. Not if we have a population to choose from of some size.”

William Shields, a defense expert in population and molecular
genetics, reviewed Mdton's mtDNA reports. Shields testified that
Melton’s reputation in the scientific community was very good and
that the laboratory results M elton obtained were* good cleanresults.”
Shieldsdisagreed, however, with Melton's gatigtical andysisand her
use of the SWGDAM database. I n hisopinion, Melton underestimated
the frequency of the mtDNA sequence in this case, thus overstating
the significance of thematch. Shield' sdisagreement ssemmed fromthe
notion of “population substructure, the fact tha the frequency of
genetictypeswill differ among groups of different kinds.” Toillustrate
his point, he offered the following example:

“Red heads have a reasonably low frequency. If you look at
the whole world’s population. And, in fact, if | wasin ***
what used to be called the Begium [sic] Congo, and
somebody told me ared head committed a crime, | could
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probably find that there were only three or four red headsin
the population ***, which would give me a pretty good
handle on what was going on. The frequency would be very
low ***_ But if | went to an Irish village in a particular place
in Ireland, where 90 percent of the people arered heads, it
would have very little meaning. That’ s the difficulty.”

Shields noted that in this case, there are at least three individuals
besides defendant who share the same mtDNA, but that this
information is not reflected in the SWGDAM database used by
Melton. He testified that a way to insure that the worth of the
evidence is not overestimated isto develop an “upper limit,” i.e., a
frequency that the true frequency is not likely to be greater than.
Shieldstestified that because the population in the geographic areaof
the crime is not known, the best estimate of the likelihood that
someone drawn at random from that population would be a match
with the mtDNA from the crime sceneisthe largest number seen in
any populationsthat are known. The largest such number seenin any
population reflected inthe SWGDAM daabaseis 1in 12, reflected in
the Thai population. “What it meansis we think that if the Thaiscould
have thislevel of matching, so could alocd populationthat we' ve not
sampled.”

Robert Makuch, a defense expert in biostatistics, agreed with
Melton’s cdculations, but disagreed with her condusionthat “we can
exclude 99.93% of the population as contributors of the questioned
sample.” Mdton' sreport, whichM akuchreviewed, stated that, based
on adatabase of 4,142 mtDNA sequences, “the 95% confidence limit
is0.000722, or .07%,” meaning that “there is a 5% chance that the
true frequency in the population exceeds 0.07%.” Makuch explained
that, multiplying 4,142 by .07 yields a value of 3.

“So what it really is saying within 95 percent confidence,
*** it would be reasonable for us to see between zero
matches and up to three matches with adata base of thissize.
*** [B]ut thento turn it on its head and then to say that we
canexclude99.93 percent of the populationisinbiostatistics,
it's smply an ingppropriate concluson for those kinds of
data.”

Makuch also testified that from a practical standpoint, we know that
defendant’ s siblings have the same mtDNA.
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In rebuttal, the State called Bruce Budowle, a senior scientist
with the FBI who had a primary role in developing the SWGDAM
database. Budowle did not disagree with either Melton’s calculations
or Makuch' scalculations, testifying that the results each obtained are
amply expressed differently. Budowle did, however, disagree with
Shields' worst case scenario that the mtDNA frequency inthiscaseis
one in 12. Budowle dso testified that even in small communities, the
pooling of aparticular mtDNA sequence does not occur to the degree
necessary to affect case interpretation.

Additionally, Harold Deadman testified that knowing defendant
has brothers would affect only the associative value of the mtDNA
evidence, but not the value of the microscopic hair comparisons.
Deadman testified that even the hair from identical twins could be
microscopicaly dissimilar. Thus, although Deadman had not seen any
reports concerning microscopic examinaions of the har of
defendant’ s siblings and other maternal relatives, hewould not expect
their har to be microscopically similar to defendant’ s hair.

Fibers From Victim's Clothing and Defendant’ s Vehicle

Kenneth Knight, who examined the human hair recovered from
the body, aso examined the fiber evidence recovered from the
victim's clothing and defendant’ s vehicle. Knight testified that where
two fibers are condstent with each other, i.e., have no significant or
meaningful differences, the conclusion isthat the fibers “could have
originated” from the same source. Harold Deadman tedtified that a
crosstranderence, i.e., atwo-way transfer of fibers, adds evidential
value because the odds of finding these fibers by chance is small,
which makes the likdihood that the objects were in contact much
greater. According to Deadman, to find any more thanasmall number
of matching fibers by pure coincidence isvery unlikely.

Knight testified that among the fibers found on the victim's
clothing were three gold fibers and one gold tuft (comprised of over
30 individual fibers) found on the socks; six gold fibersfound on the
shoes; nine gold fibers found on the underpants; eight gold fibers
found on the shorts; and three gold fibers found on the shirt. Knight
compared these fibers with carpet standards from the front and back
of defendant’ s vehicle. With the exception of one gold fiber from the
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shirt, dl of theindividual gold fibersand thegold tuft were consstent
withthe carpeting in defendant’ svehicle. Specifically, Knight testified
that the fibers were al large-diameter, trilobal, polyester fibers,
consistent in color, fluorescence, and refraction. The gold fiber onthe
victin' s shirt that was incongstent with the carpeting was a medium-
diameter gold fiber made of nylon. That fiber was consstent with the
fabric in the front and back seats of defendant’ s vehicle.

Knight was provided carpet standards from the victim's
environment, including the Schulz residence, the Willisresidence, and
Salem Vacuum Cleaners (Dennis Schulz’ sbusness), for comparison
with the gold fibers found on the victim’ s clothing. Knight concluded
that the gold fibers and the gold tuft did not originate from the
victim’s environment, as represented by these standards.

In addition, Knight contacted J.P. Stevens & Co., whose name
waslisted on the carpet tag removed from defendant’ svehicle. Robert
Woodey, previoudy with J.P. Stevens and now a consultant for the
automotive carpet indudry, testified that the gold polyester carpet
identified by thecarpet tag wasmanufactured exclusively for Chrysler.
According to Gary Mdllett, formerly with the Chryder corporation,
the type of carpeting ingaled in defendant’ s vehicle was used only in
certain models for model years 1977 and 1978. Erring on the high
side, Mdlett estimated that the same type of carpeting was installed
in 80,450 vehicles. Harold Deadman testified that, assuming al the
vehidesinwhich the same gold carpeting wasinstalled still existed in
1987, the odds were one in 1,400 of picking a car a random with the
same carpeting.

Kenneth Knight further testified regarding the fibers recovered
fromdefendant’ s vehicle, which wastrangportedin arental truck from
Montanato Mt. Vernon, Illinois, for processing. Knight testified he
did not know how many persons were in the vehicle after July 1,
1987, the date of the murder. Other testimony indicated that a gas
station employee drove the car briefly latein the day on July 1, 1987,
and that during the period from October 10, 1987 (the date the car
was found in Montana), and October 28, 1987 (the date the car was
processed), at least two park rangers had been indde the vehicle. In
addition, testimony from Officer Anthis, who had flown to Montana
and arranged for the trangport of the vehideto Illinois, suggested that
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the car could have been driven a short distance when the Jefferson
County police conducted their initial investigation of the vehicle.

Knight testified that over 6,000 red fibers were recovered from
the vehicdle and all but 19 were dissimilar to the victim's clothing.
Specifically, 12 cotton fibers and 4 polyester fibers from the front
passenger carpeting were consistent with the victim’ sshirt, whichwas
ared polyester and cotton blend. In addition, one red fiber recovered
from the front passenger carpeting, and two red fibers found on the
front passenger seat, were consistent with the victim’s red shorts.
Knight considered this match significant because the victim’ s shorts
were homemade out of a fabric not typically used for clothing: a
multilobe, large-diameter polyeder fabric. Harold Deadman also
considered the red fibers uncommon. The 19 red fibers were
inconsistent with carpet standards obtained from the victim’'s
environment, aswell as clothing and abedspread found in defendant’ s
vehide Fiber standards from the two park rangers who were inside
the vehicle were not provided to Knight for comparison.

Randdl Bresee, a defense expert on fiber anayss criticized
Knight's methodology, testifying that Knight's observations were
largely subjective. According to Bresee, Knight faled to perform a
quantitative analysis of the fibers, such as counting the delusterant
particles, measuring fluorescence, and computing the fiber diameter
values and modification ratios (a quantitative measure of fiber shape).
He dso testified that the visua color comparison Knight performed is
error-prone, and that the better method would have been to identify
the dyes used to color the fibers.

Bresee noted that Hoechst Celanese, the company that produced
the polyester used by J.P. Stevensin the manufacture of the carpeting
at issue here, could not specificaly confirm that it produced the fibers
found on the victim's socks. Bresee also opined that any polyester
Hoechst Celanese produced that was “off spec,” or surplus, would
have gone into the marketplace into other goods. Thus, the same
fibers found in the carpeting used in 80,000 Chryder vehicles would
also befoundin other goods such as resdential carpeting, floor mats,
and crafts.
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Dog Hair

Kenneth Knight testified that animas generally have three types
of hair: fur, which insulates the anima; guard hairs, which protect the
animd; and tactile hairs, such as whiskers. Guard hairs are used for
comparison becausethey have the largest number of characteristicsto
compare. Knight recovered 32 guard hairsfrom the victim’ sclothing:
14 from the socks, 4 from the shoes, 4 from the underpants, 4 from
the shorts, and 6 from the shirt. In addition, he obtained asingle guard
hair from Richard Caudell, which Knight was informed had been
removed from the victim's underpants. Knight compared these hairs
with hair standards from defendant’s dog, Babe, a black Labrador
retriever, and concluded that the hairs found on the clothing were
consstent with Babe's hair and could have originated from Babe.
Knight also compared the dog hairs from the victim’ s clothing with
hair standards from nine dogsin the victim’ s environment, including
fivedogs owned by the Schulz family. The hairsfound on thevictim’'s
clothing were dissimilar to these hair standards. In addition, Knight
examined one dog hair recovered from the trangport sheet. This hair
was also consigent with Babe's hair and dissmilar to the hair
standards from the victim’' s environment.

Knight testified that during the processing of defendant’s vehicle
he observed animal hair throughout the vehicle and that all of the
tapingsfrom defendant’ s vehicle contained dog hair. Knight sampled
90 hairsfromthe front right passenger carpeting, which he concluded
were consistent with Babe and could have originated from Babe.

Several of thedog harsfound onthe victim' sclothing, aswell as
standards from defendant’ s dog, were provided to Joy Haverson of
QuestGen Forensics for mtDNA testing. Haverson testified that the
same mtDNA process used on human hair is used on anima hair, but
the number of base pairs compared is 655. Like human mtDNA, dog
mtDNA does not distinguish among maternal relatives.

Haversontested eight anima hairsfromthevictim’sclothingand
standards from Babe and concluded that the eight hairs were amatch
with Babe. In order to determine the significance of the match,
Haverson compared the mtDNA sequencefound in thiscase with the
345 sequences contained in adog DNA database she developed. The
sequence in this case appeared nine times in her database, indicating
a frequency of 2.6%. She explained that dog mtDNA is less
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discriminating than human mtDNA and that a “match” in this case
means tha if the dog population in generd were sampled, one out of
38 times the same mtDNA sequence would be seen. Halverson also
testified that evidence suggests no correlation between adog’ s breed
and itsmtDNA sequence. Thus, aGerman Shepherd and aDachshund
could have the same mtDNA and two German Shepherds could have
different mtDNA.

Christopher Bagen, an expert in datistical analyss of DNA
results, reviewed Halverson's report. He testified that the database
Halverson used was valid and a reasonable approximation of dogs
throughout the United States. Accordingto Basten, an alternativeway
of expressing the results Halverson obtained is to say that it is “38
times morelikely if Babe or alitter mate isthe source thaniif it’s some
unrelated dog.” Basten applied a confidence interval to Halverson's
results and obtained a “likdihood ratio of 21, which says that it’'s at
least 21 times more likely if Babe or alitter mateis the source than if
it's some random dog. And you could also say it'sonein 21.”

Robert Makuch, a defenseexpert on biostatistics, chalenged the
validity of Halverson’'s database, testifying that 345 sequences is a
small number to be representative of the entire dog population of the
United States. He dso testified that the method of obtaining the
sequences must guard against bias and that arandom sampling of dogs
fromeach of the 50 sates could produce adatabase different fromthe
one Halverson compiled.

Defendant’ s Knives

Federal park ranger Robert Burnstestified that among the items
he turned over to Jefferson County police were four knives found at
defendant’s campsite, including a hunting knife, a “bayonet-type
knife,” a“survival knife” with a long blade and serrated back edge,
and possbly a pocket knife. Officer Kemp also identified certan
knives in court as belonging to defendant. I nvestigators found no
blood on these knives or any of the other items from defendant’s
vehicle and campsite. Dr. Nuernberger testified that any sharp,
nonserrated blade or sharp linear object could have been used to cut
the victim’ sthroat.
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Defendant’ s Whereabouts on July 1, 1987

Evidence edablished that on July 1, 1987, defendant, who lived
in Dix, Hlinois, with his parents went to his regular place of
employment in Mt. Vernon, where he worked from 8 a.m. to 4 p.m.
Joan Sutherland, defendant’s mother, testified that defendant ate
dinner with her that evening, and that they usually ate dinner between
5 p.m. and 6 p.m. After dinner, defendant went to the home of his
brother Michad.

Tina Sutherland, Michad’ s wife, testified that on July 1, 1987,
defendant wasat their homein Texico, Illinois, which islocated about
fivemilesand five minutesfrom defendant’ shome. Although Tinadid
not recdl when defendant arrived, she recalled that he and Michael
watched a violent, bloody movie and that defendant Ieft in his vehicle
after the movie ended at 9:30 p.m. Defendant was wearing bib
overalls, awhitetank “T-shirt,” and black boots, which helaced up in
her kitchen before heleft. Tinaadmitted that when she spoketo police
in November 1987, she told themthat defendant left at 8 p.m. or 8:30
p.m., and that she gave testimony to that effect at a hearing in 1989.
Tinatestified that she did not recal the name of the movie defendant
and Michael watched until defendant’ s present counsel showed her a
TV guide for that date. The movie they watched was “Red Sonja,”
which ended at 9:30 p.m.—15 minutes after Amy disappeared.

Michael Sutherland testified that defendant arrived at their home
at 5:30 p.m. or 6 p.m. Defendant was wearing black lace-up boots,
which he took off to watch the movie. The movie involved sword
fighting. Michael initialy told police defendant left around 9 p.m., and
testified at the prior hearing that defendant |eft after the movie. When
defense counsel provided Michael a TV guide for July 1, 1987,
Michael was able to identify the movie they watched as “Red Sonja,”
which ended at 9:30 p.m.

Inrebuttd, the State called Sherry Witzel, who, in 1989, wasan
internfor the Jefferson County public defender, assisting defendant’ s
prior counsel. Witzel testified that in May 1989, ether Tina
Sutherland or Susan Sutherland gave her a copy of the TV guide for
Jduly 1, 1987. The same woman later told Witzel that defendant was at
her home on the night of July 1, 1987, and that defendant and his
brother watched a movie titled “Big Trouble in Little China.” Witzel
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remembered the name of the movie because she watched the same
movie. “Big Troublein Little China” ended a 9 p.m.

The State also offered evidence that onthenight of July 1, 1987,
a 10:57 p.m., Joan Sutherland, defendant’s mother, received a
telephone call from defendant; a belt had broken in defendant’s car.
Mrs. Sutherland testified that she met defendant at agasstationin Mt.
Vernon, approximately 15 milesfromher home. Shearrived well after
11 p.m. Mrs. Sutherland and defendant made two tripsin her pickup
truck to an Amoco gation onthe interstate to get the correct szebelt.
Defendant ingalled the belt and Mrs. Sutherland followed him home
in her truck. En route, police stopped their vehicles and spoke with
them briefly. They then drove home. Defendant was at homethe next
morning and did not act unusual.

State Trooper Jane Middleton testified that on July 1, 1987, she
was requested to asdst in the search for Amy Schulz by setting up a
point on the Marion-Jefferson county line to stop vehicdesto see if
anybody had seen Amy. Thelocation was about two-tenths of amile
west of Jefferson Street. Middleton used her flashlight to flag down
motorists. At about 12:30 a.m. on July 2, 1987, Middleton tried to
flag down defendant’s vehicle, but defendant did not stop until
Middleton “hollered red loud.” He stopped 500 feet east of her.
Middleton identified defendant’s vehicle from photographs and
testified that the driver was heavier set, with brown, unkempt hair, and
facial hair. She made an in-court identification of defendant, testifying
that she recognized him from his eyesand mouth, although sheviewed
him primarily from the side. Middleton stated that defendant did not
want to look at her and that he appeared nervous. She made anote of
the stopin her report of July 7, 1987, but did not identify him by name
and could not recall the license plate number. On cross-examination,
Middleton testified that what she wrotein her report was smply, “At
agoproximately 12:30 AM on the 2nd | checked the vehicle but could
not remember the license plate or the registered owner.”

Larry Martin, formerly a cashier at Harper’s Gas Station in Mt.
Vernon, testified that one evening in early July 1987, prior to July 4,
he noticed a bigger man in bib overallson the lot working underneath
the hood of his vehicle, which was an older model. After 10 to 15
minutes, the man used the retroom for a minute or two, came inside
and made a telephone call, and then returned to his car. The man
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asked Martin to help him move his vehicle to the south side of the
building. Martin sat in the driver’s seat and seered, while the man
pushed. The man waited inside for his ride, and left with an older
woman in a pickup truck. When Martin left the station at midnight,
the man’svehide was till on the lot. About 30 minutes had passed
fromthe time Martin noticed the man, to the time the man was picked
up. According to Officer Anthis, the most direct route from the crime
scene to Harper’s Gas Station in Mt. Vernon is about 20 miles and
would take about 22 to 24 minutes to drive.

Before considering the sufficiency of the State's evidence, we
notetha we have omitted from the foregoing summary any reference
to the extensive evidence defendant presented at trial which he argued
established that William Willis, the victim's step-grandfather,
committed the crimes with which defendant was charged. Defendant
has abandoned this argument on appea, and we therefore find it
unnecessary to recount thisevidence, particularly thetestimony of the
numerous witnesses whom, as children, were molesed by Willis.
Moreover, thejury could have reasonably rejected defendant’ stheory
of the case where the mtDNA evidence excluded Willisasa donor of
the two pubic hairs found on the victim's buttocks. Although
defendant argued that the hairs were unrelated to the crime, the jury
could conclude otherwisebased onthesexua assault evidenceand Dr.
Nuernberger’ stestimony that the hairswereadhered totheanal crease
and buttocks by fecd matter.

As to the sufficiency of the evidence, defendant arguesthat the
State’s evidence, contrary to the arguments the State made during
closing, falledto connect himtothecrime. The Statearguedin closing
that defendant was familiar with the rural road where the body was
found and that his whereabouts during the critica period from the
time the victim disappeared (approximately 9:15 p.m.) to the time of
death (no later than 10:30 p.m.) wereunknown. The State al so argued
that the hair and fiber evidence linking defendant to the crimes could
not be simply “coincidence,” particularly where carpeting, animals,
and numerousindividualsinthe victim’ senvironment were eliminated
aspossible sources of the har and fiber. Finally, the State argued that
the tire prints, boot prints, defendant’s knives, and the vehicle
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sightings in Kell all had evidentiary value and pointed to defendant.
Defendant contends that even if the jury believed al of the State’s
witnessesand disregarded the evidence defendant presented, the State
falled to meet its burden of proof.

We agree with defendant that someof theevidenceintroduced by
the State failed to connect defendant to the abduction, sexua assault,
and murder of Amy Schulz. The boot-impresson evidence, for
example, established at most that defendant’ s shoe size wasthe same
Size as the boot that Ieft the print a the scene and that defendant
owned a pair of Texas Steer brand boots different from the style that
left the print at the scene. In addition, the knives that were among
defendant’ s possessions when he was arrested in Montana, which the
State put before the jury, contained no trace evidence linking
defendant to the crimes. Furthermore, evidence suggesting that
defendant’ s vehicle was the tan-colored vehicle seen on the night of
July 1, 1987, was marginadized when the State's witness
acknowledged that she told defense investigators, after seeing
photographs of defendant’s vehicle, that his car was not the car she
saw on July 1.

Of the remaining evidence, no individud item is compelling.
Nonetheless, we cannot say that the remaining evidence, taken
together, and viewed inthelight most favorableto the prosecution, “is
so unreasonable, improbable, or unsatifactory as to justify a
reasonable doubt of defendant’s guilt.” Peoplev. Smith, 185 Ill. 2d
532, 542 (1999).

The State’ stire-impression evidenceestablished that defendant’ s
vehide, which had a Fdls Persuader tire in the right front position,
could have left the impressions at the scene. Although the credibility
of the State' s tire expert, David Brundage, was called into question
when he testified incongstently with his 1987 report, the weight and
credibility of histestimony were for the jury to resolve. See Milka,
211 1. 2d at 178. Any conflict in the evidence stemming from the
disagreement between Cooper Tire' sMark Thomasand Steve Cramer
on the one hand, and David Mires on the other hand, as to the
manufacturer and style of tire that left the print at the scene, and any
conflict as to whether defendant changed the tires before leaving for
Montana, were likewise for thejury to resolve. See Milka, 211 1l. 2d
at 178.
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The State's evidence also established that the numerous gold
fibers found on the victim’ s clothing were congstent with and could
have come from the gold carpeting and upholstery in defendant’s
vehide, and that the gold fibers did not come from the victim’s
environment, asrepresented by certaincarpet standards. Evidencea so
established that certain red fibers found in defendant’ s vehicle, which
experts considered uncommon, were consistent with and could have
come from the victim’ sclothing, and that these same red fibers could
not have come from the clothing and bedspread found in defendant’s
vehide Although no expert could testify definitively that defendant’s
vehicle was the source of the gold fibers found on the victim's
clothing or that the victim's clothing was the source of the red fibers
found in defendant’s vehicle, the State's expert, Harold Deadman,
considered the association a strong one:

“Each of the fiber associations that *** were reported in
this case have avery small probahility of occurring by chance,
some more common than others. But each one has a small
probahility of occurring by chance. The combination of all of
them occurring by chance is so small that in my opinion the
probability that Amy Schulz wasnot inthe Sutherland vehicle
shortly before or after she was killed is extremely remote.”
(Emphasis added.)

The State's microscopic and mtDNA evidence also established
that the dog hairs recovered from the victim’s clothing could have
originated from defendant’ s Labrador retriever, Babe, but could not
have originated from the dogs in the victim's environment.
Additionally, the State established that defendant could have beenthe
donor of the two pubic hairs found on the victim's buttocks, as
evinced by the microscopic hair comparisons and mtDNA analysis.
We acknowledge, as every DNA expert inthiscase has, that mtDNA
evidence cannot exclude defendant’s maternal relatives-including his
brothersand uncle-asdonorsof the pubic hairs. We also acknowledge
that the State offered no evidence directly excluding defendant’s
brothersand uncle as suspects. Nonetheless, “ peculation that another
person might have committed the offense does not necessarily raise a
reasonable doubt of theguilt of theaccused.” Peoplev. Manning, 182
1l. 2d 193, 211 (1998), citing People v. Herrett, 137 11l. 2d 195, 206
(1990).
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Defendant notes that the State's own witness Tina Sutherland
provided his alibi when she testified that defendant left her home on
the night of the murder at 9:30 p.m. when the movie “Red Sonja”
ended. The jury learned, however, that Tina Sutherland’ s testimony
that defendant left at 9:30 p.m. conflicted with her testimony & an
hearing in 1989 (defendant’s first trial) in which she stated that
defendant left at 8 p.m. or 8:30 p.m. Furthermore, the evidence was
conflicted as to which movie defendant and his brother may have
watched that evening. The jury resolved this conflict against
defendant.

Defendant also directs our attention to the expert testimony he
offered which contradicted the State's forenscs findings, as well as
evidence he argues demonstrates that police mishandled the
investigation. We are cognizant that defendant mounted a vigorous
defense, calling numerous expert and lay witnesses to spotlight what
defendant regarded as weaknesses in the State’ s circumdantial case.
Our function, however, as a court of review is not to retry the
defendant or to subgtitute our judgment for that of the jury. Milka,
211 1ll. 2d at 178; Evans, 209 Ill. 2d a 211. The jury heard the
evidence; it was “not obligated ‘to accept any possible explanation
compatible with the defendant’ sinnocence and elevateit to the status
of reasonabledoubt.” ” Evans, 209 111. 2d at 212, quoting Herrett, 137
ll. 2d at 206.

We have reviewed the evidencein the light most favorableto the
prosecution, aswe must, and hold that the evidence was sufficient, as
amatter of law, to support defendant's convictions.

V1. Cauddl Testimony

Richard Cauddl, who processed the crime scene and who, with
Kenneth Knight, processed defendant’s vehicle, testified at
defendant’s first trial in 1989. Caudell was deposed by defendant’s
present counsel in October 2001. Caudell died on January 11, 2003,
prior to theinstant trial. Shortly after Caudell’ sdeath, defendant filed
a motion to bar Cauddl’s testimony at the first trial from being
introduced a defendant’s retrid. The trid court denied the motion,
finding, in relevant part, that “Caudell was subject to unlimited cross
examination” at the prior trial. Defendant argues that the trial court
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erred indenying hismotion and requestsreversal of hisconvictionsor,
inthe dternative, anew trial. We review thetrial court’s ruling for an
abuse of discretion. See People v. Harvey, 211 Ill. 2d 368, 392
(2004); Peoplev. Kirchner, 194 111. 2d 502, 539 (2000). “An abuse of
discretion will be found only wherethetrid court’sruling isarbitrary,
fanciful, unreasonable, or where no reasonable person would take the
view adopted by the trial court.” People v. Hall, 195 Ill. 2d 1, 20
(2000).

“Itiswell settled that thetestimony of awitnessat aprior hearing
isadmissible in evidence at trid where the witnessis unavailable and
when ample opportunity to cross-examine existed at the prior
hearing.” People v. Rice, 166 I1l. 2d 35, 39 (1995). Whether ample
opportunity to cross-examine existed must be decided on a case-by-
case basis. Rice, 166 Ill. 2d at 39. In Rice this court considered
whether acodefendant’ stestimony fromanearlier suppressionhearing
which exculpated the defendant was properly denied admission at
defendant’ strial. We noted that although the State had an opportunity
to cross-examinethe codefendant at the suppression hearing, the“key
question” was “whether that opportunity provided a means to
effectively cross-examine codefendant.” Rice, 166 I1l. 2d at 40. We
held that because the focus of the suppression hearing waslimited, the
State did not have an opportunity to effectively cross-examine the
codefendant. Without such opportunity, the codefendant’s earlier
testimony was properly denied admission at trial. Rice, 166 I1l. 2d at
41. We explained:

“For an opportunity to cross-examine to be considered
meaningful, and therefore adequate and effective, the motive
and focus of the cross-examination at the time of the initial
proceeding must be the same or similar to that which guides
the cross-examination during the subsequent proceeding.”
Rice, 166 I1l. 2d at 41.

Here, no question exissthat defendant had the opportunity at his
first trial to cross-examine Richard Caudell and that the “ motive and
focus’ of that cross-examination isthe same asthat which would have
guided cross-examination at defendant’ s retrial. Under Rice, thetrial
court did not abuse itsdiscretion by denying defendant’ smotionto bar
Caudell’ s testimony. See dso People v. Hawkins, 326 I1l. App. 3d
992, 1003 (2001) (holding that prior testimony of deceased witness
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should have been admitted where the “motive and focus of the cross-
examination at the time of the initid proceeding are exactly the same
as they are today, i.e., the guilt or innocence of [the accused]”);
People v. Taylor, 287 11l. App. 3d 800, 810 (1997) (holding that
posttrial motion testimony of unavailable witness was properly
admitted at defendant’ s retrial where “[t] he testimony was givenat a
proceeding that afforded a meaningful opportunity to cross-examine
[the unavailable witness] on the issue of guilt or innocence”).

Defendant argues, nonetheless, that Caudell’ s testimony should
not have been admitted becauseprior defense counsd failed to engage
in any meaningful cross-examination. Defendant, however, cites no
case law holding that prior testimony of a deceased witness will only
be admitted where ample opportunity to cross-examine existed and
such opportunity was fully and effectively utilized. Defendant’s
reliance on People v. Duncan, 173 1ll. App. 3d 554 (1988), for this
proposition is misplaced. At issue in Duncan was whether the
defendant’ stestimony a hisfirst tria could be used againg him at his
retrial where defense counsel had labored under a conflict of interest
and evidence existed of active collusion between the prosecutor and
the defense attorney. The appellate court concluded that defendant’s
earlier statements “were not made with any degree of particular
advice” and could be used for impeachment purposes only at his
retrid. Duncan, 173 11l. App. 3d at 558. Duncan doesnot speak tothe
issue present here.

Even if we entertained defendant’s argument that Caudell’s
testimony could only be admitted if prior counsel conducted a
“meaningful” cross-examination of Caudell, we would find no abuse
of discretion by the trial court in admitting Caudell’ s testimony. In
support of his argument that prior counsel failed to conduct a
meaningful cross-examination, defendant notes that Caudell’s
testimony on direct examination covered 86 pages of transcript,
whereas Caudell’s testimony on cross-examination covered only 10
pages of transcript. Defendant dso cites five ingances where prior
counsel failed to make hearsay objections or to lodge an objection to
the prosecutor’ sleading questions. “[ E] ffective advocacy,” however,
“isnot measured by the number of objectionsraised or the number of
pages of cross-examination.” People v. Williams, 139 Ill. 2d 1, 19
(1990).
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The fact that wereversed defendant’s convictionsbased on prior
counsel’ sineffectiveness” infailing toinvestigateand present evidence
concerning the boots and tire” (Sutherland, 194 I11. 2d at 298) does
not, contrary to defendant’s current argument, provide a bads for
concluding that counsel’s cross-examination of Caudell was
necessarily deficient. Two specific instances of ineffective asssance
do not render prior counsel’s conduct throughout the trial deficient.
We note, too, that defendant never challenged, either on direct appeal
or in his postconviction petition, counsel’s cross-examination of
Cauddll.

Defendant also arguesthat the State never alleged that Caudell’s
testimony was necessary to its case. Defendant claims that the State
could have called other police officerswho were present a the crime
scene on July 2, 1987, and that the State used Caudell’s testimony as
a tactic to prevent effective cross-examination. We disagree. The
record indicates that although other officerswerepresent at the crime
scene, Caudell done processed the scene. No other witness could
provide testimony comparableto Caudd|’ stestimony concerning his
observations about the body, the measurements he took, the evidence
he bagged, and the plager casts he created of the tire and boot
impressions. Indeed, defendant criticized the police invegtigation
becauseeven Officer Anthis, the case agent assignedtoinvestigatethe
murder, did not view the crime scene until July 3, 1987. Under these
circumstances, wedisagreethat the State' suse of Caudell’ stestimony
was simply a tactic to prevent cross-examination. The trid court did
not abuse its discretion in admitting the prior testimony of Richard
Cauddll.

VI1I. Witzel Testimony

Defendant next argues that the trid court erred in denying his
motion to bar the testimony of Sherry Witzel. As previously noted,
Witzel, adefenseinvestigator during defendant’ sfirst trid, was called
by the Stateto rebut thedlibi testimony of TinaSutherland. Defendant
argues that because Witzel was a defense investigator during the first
trid, any information Witzel received in connection with the case
constitutes work product, protected by the attorney-client privilege,
which defendant did not waive. Defendant thus contends that the trial
court erred in denying his motion to bar Witzel’ stestimony, and urges
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this court to reverse his convictions or remand for a new trial. We
review thetrial court’ sruling denying defendant’ smotion for an abuse
of discretion. See Harvey, 211 111. 2d at 392; Kirchner, 194 [l1. 2d at
539.

The work-product doctrine on which defendant relies is
embodied in Supreme Court Rule 412(j)(i) and provides that
disclosure “shall not be required of legal research or of records,
correspondence, reports or memorandato the extent that they contain
the opinions, theories or conclusons of the State or members of its
legal or investigative staffs, or of defense counsel or hisstaff.” 18811I.
2d R. 412(j)(1). The work-product rule “protects from discovery the
mental processes of anattorney in the preparation of hisclient’ scase.”
People v. Lego, 116 Ill. 2d 323, 339 (1987); see dso People v.
Knuckles, 165 IIl. 2d 125, 131 (1995) (Rule 412(j)(i) protects “the
attorney’s right to the secrecy of the attorney’s notes and legal
strategies’). This court has held that the verbaim statements of
witnesses obtained by a defense investigator do not fall within the
scope of the protection afforded by therule. Lego, 116 [11. 2d at 339.
See also Peoplev. Boclair, 119 11l. 2d 368, 375 (1987) (holding that
work-product rule was not violated where defendant’ sinvestigator’'s
notes were examined in camera by the trial court and only the
portions of the notes that contained factual statements in the
witnesses own words were turned over to the State).

Defendant acknowledges that if Witzel had prepared a written,
verbatimreport of TinaSutherland’ sstatement, suchreport would not
fdl within the scope of the work-product rule. Defendant notes,
however, that herethe State* did not seek any written documents but
rather the oral testimony of a defense investigator about her
recollection of a conversation which occurred more than 15 years
earlier.” Defendant urges us to apply the rationale in People v.
Spiezer, 316 11l. App. 3d 75 (2000), and hold that Witzel’ stestimony
should have been barred.

In Spiezer, the appellate court considered whether the trial court
erred in ordering the defendant to disclose to the State a report
prepared by thedefendant’s handwriting expert, whomthedefensedid
not intend to call a trid. The expert andlyzed an item that was to be
used by the State as evidence a trial. The appellae court noted that
neither Lego nor Boclair addressed whether the work-product
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doctrine protects material prepared by defense investigators and/or
experts that do not involve the verbatim statements of witnesses.
Spiezer, 316 11l. App. 3d at 82-83. The appellate court reviewed case
law from other jurisdictions, ultimately following United States v.
Walker, 910 F. Supp. 861 (N.D.N.Y. 1995). According to the
appellate court, Walker concluded that “absent the application of the
work product doctrine to consulting experts, a defendant’s
preparation for trial ‘ can only be crippled by the prospect of creating
an unfavorable witness every time he attempts to obtain an unbiased
assessment of the government’ s evidence by consulting an expert.’ ”
Spiezer, 316 I1l. App. 3d at 85-86, quoting Walker, 910 F. Supp. at
865.

The specific concerns which drove the Spiezer opinion are not
present here. Witzel’s testimony, which disclosed only factual
information awitness had relayed to her, is not &kin to the report in
Spiezer, which contained an expert assessment of an item of evidence
the State planned to use at trid. Allowing Witzel to testify did not
“cripple’ defendant’ s preparation of his case.

Defendant’ sargument overlooksthe substanceof theinformation
Witzel’ s testimony conveyed and focuses smply on the person who
acquired the information—a defense investigator. Lego and Boclair
establish, however, that witness statements which do not reved the
impressions or reactions of the investigator to whom they are given
are not protected by the work-product doctrine. We appreciate that,
unlike the Lego case which involved a verbatim witness satement,
Witzel’s testimony did not provide a verbatim account of Tina
Sutherland’ s statement. Nonetheless, Witzel was able to testify asto
the substance of the statement without revealing the “opinions,
theories or conclusions’ (188 Ill. 2d R. 414(j)(i)) of herself, defense
counsd or hisother staff.

The trial court inthe present case congdered the possihility that
Witzel’ stestimony could invade the sphere of protection provided by
the work-product doctrine and inquired about the intended scope of
Witzel’s testimony. The triad court made plain that her testimony
would be limited to the TV guide issue and “nothing ese.” We
conclude that the trial court did not abuse its discretion in denying
defendant’s motion to bar Witzel’s testimony.
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Defendant also argues that the prosecutor misstated Witzdl’s
testimony in closing argument when he identified Tina Sutherland as
the woman who spoke to Witzel about the TV guide. We disagree
that the prosecutor misstated the evidence. Although Witzel could not
be certain whether it was Tina Sutherland or Susan Sutherland that
gave her the TV guide in 1989, Witzel was certain that the woman
who gave her the TV guide was the same woman who told her that
defendant was at her home on the night of July 1, 1987, watching a
movie with her husband, defendant’s brother. Based on Tina
Sutherland’s own testimony, the prosecutor’s statement in closing
attributing the TV guide conversation to Tina Sutherland was afair
inference.

VI1I1. Human mtDNA Evidence

Defendant raisesthree arguments concer ning the human mtDNA
evidencethe State introduced at trial. Defendant arguesfirst that the
trial court erred in denying his motion to take the depositions of four
technicians employed by Mitotyping Technologies, the Pennsylvania
laboratory that conducted the human mtDNA sequencing. Defendant,
however, faled to raise this error in his posttrial motion. Under the
forfeturerulesapplicableto capital cases, thefailureto assert anerror
in a posttrial motion will be excused inthree limited situations: where
atimely trial objection wasmade to the error and it isone which could
be raised in apostconviction petition; challenges to the sufficiency of
the evidence; and plain errors. People v. Keene, 169 Ill. 2d 1, 10
(1995). None of these situations are present here and, therefore, the
procedural default applies. Accordingly, wedo not reachthemerits of
thisclaim. See Keene, 169 Ill. 2d at 16-19.

Defendant next argues that the trid court erred in denying his
motion to take the deposition of Terry Mdton, president of
Mitotyping Technologies, who testified at trid aout mtDNA
sequencing ingenera, and theresults of the sequencing her laboratory
did inthiscase. A claimthat thetrid court erredin limiting discovery
will be reviewed for an abuse of discretion. People v. Williams, 209
ll. 2d 227, 234 (2004).

Supreme Court Rule 416(e) governs discovery depostions in
capital cases (188 I1l. 2d R. 416(e)). Pursuant to this rule, discovery
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depositions may be taken “with leave of court upon a showing of
good cause.” 188 I1l. 2d R. 416(e)(i). | ndeciding whether adeposition
may betaken, thetrial court “should consder the consequencestothe
party if the deposition is not allowed, the complexities of the issues
involved, the complexity of thetestimony of the witness, and the other
opportunitiesavailableto the party to discover theinformation sought
by depostion.” 188 I1l. 2d R. 416(e)(i).

Defendant argued in his motion that because M dton “is going to
testify about conclusions sheformulated after reading the tegt results
of the *** technicians, it is imperative that the Defense be able to
inquire about her rationale and conclusons.” In response, the State
noted that “[v]irtually everything has been *** documented and ***
disclosed about the method of DNA analysis in this case,” and that
defendant had not satisfied the requirements of Rule 416(e).

The record reveals that prior to defendant filing his motion to
take Melton's depostion, the State had aready made extensive
disclosures to defendant regarding the mtDNA evidence pursuant to
Supreme Court Rule 417(b) (188 I1l. 2d R. 417(b)). Rule 417(b)
mandates certain disclosures by the proponent of DNA evidence to
the adverse party including, but not limited to, copies of the casefile,
data needed for full evaluation of DNA profiles produced, records
reflecting compliance with quality control guidelines, DNA testing
protocols, proficiency testing results of the examiners, reports
explaining discrepancies in the testing, chain of custody documents,
DNA laboratory audits, and numerous other items. 188 Ill. 2d Rs.
417(b)(i) through (b)(xi). Therecord also revealsthat M elton testified
at length at a Frye hearing related to the mtDNA evidence. See Frye
v. United Sates, 293 F. 1013 (D.C. Cir. 1923). In denying
defendant’s motion, the trial court considered the requirements of
Rule 416(e) and the “multitude of information” already provided
defendant. Under these circumgtances, we cannot say that the trial
court abused its discretion.

Defendant also argues that the trial court erred in denying his
motionto bar certaintestimony of Melton. Wereview thetrial court’s
ruling for an ause of discretion. See Harvey, 211 Ill. 2d at 392;
Kirchner, 194 I11. 2d at 539.

Defendant’ s motion to bar Melton’ stestimony, filed shortly after
the trial began, stemmed from the fact that the State had eected not
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to cal the laboratory technicians from Mitotyping Technologies to
testify at trial. Defendant argued that without the technicians
testimony, Melton's testimony regarding the mtDNA results was
improper since she, herself, had not done the “bench work” at the
laboratory. We disagree. The testimonid evidence of Melton, who
was qualified as an expert in DNA, mtDNA, statistical analysis and
genetics, was admissible pursuant to this court’s opinion in Wilson v.
Clark, 84 11I. 2d 186 (1981). In Wilson, we held that an expert may
give opinion tesimony based on facts not in evidence provided they
areof the typereasonably relied upon by expertsinthe particular field.
Wilson, 84 I11. 2d at 193-95 (adopting Federal Rule of Evidence 703).
Defendant makes no argument that the facts reied upon by
Melton—primarily the raw dataproduced by thelaboratory technicians
and the SWGDAM database used to determine the statigtical
significance of the laboratory’s findings—are not the type of facts
typicdly relied uponin thefield of mtDNA analysis. We notethat the
techniques and methods for mtDNA sequencing currently inusewere
subject to scrutiny a a Frye hearing. The trial court ruled that such
techniques or methods “are cgpable of producing rdiable resultsin
DNA identification, and are generally accepted in the scientific
community.” Moreover, defendant’s own genetics expert, Williams
Shields, testified that the results Melton’s laboratory obtained were
“good clean results.” Based on thisrecord, we cannot say that thetrial
court abused its discretion in denying defendant’s motion to bar
Melton’ stestimony.

Because we have rejected defendant’s claims of trid error and
because we have hdld that the evidence is legally sufficient, we affirm
defendant’ sconvictionsfor aggravated kidnaping, aggravated criminal
sexual assault, and first degree murder.

| X. Death Penalty

The eligibility phase of defendant’s death penalty hearing
proceeded before the same jury that determined his guilt. Relying
primarily on the evidence adduced at trid, the State argued that
defendant was death eligible under three factors: felony murder
(aggravated kidnaping); felony murder (aggravated criminal sexual
assault); and the victimwas under theage of 12 and the death resulted
from exceptionally brutal and heinous conduct. See 720 ILCS
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5/9-1(b)(6), (b)(7) (West 2004). Before the jury could be instructed,
defendant and the State presented to the trid judge an agreed
recommended sentence of death. Defendant acknowledged that his
decision to proceed in this manner was his own idea and that his
counsd advised against it.

The trid judge admonished defendant about the rights he was
waiving, including his right to have ajury determine death eligibility
and the ultimate sentence, and his right to a second-stage sentencing
hearing at which he could offer evidencein mitigation. Thetrial judge
also advised defendant of the possible sentences for murder. Upon
guestioning by the trial judge, defendant indicated he was not taking
any medication and that no one had threatened, forced, or coercedhim
into agreeing to a recommended sentence of death.

Defendant’ s counsel indicated his disagreement with defendant’s
decision, but could offer no reason why the court should not accept
the recommendation:

“[Defendant] feels that this is a good move on his part
because we will now take his appeal to the Supreme Court.
| indicated to himthat if he received aterm of years, he could
go to the Appellate Court first in Mount Vernon and then he
gill could ask the Supreme Court of Illinoisfor redressif he
didn’t like the decision. He' s aware of this.

But like | said, heisamaster of his own destiny, and he
feels this, for whatever personal and private or public
reasons, hefeds thisis wha he has to-what he wants to do.

So | would indicate to the Court as an officer of the Court
that | see no reason that he should be precluded from
choosing a particular path at thisjuncture in hislife. | do not
feel that he is naive, that he has been coerced. | think he's
made arationa decison, and | think there is some merit to
his decision from aprocedural point of view.”

Before ruling, the trial judge noted that he had presided over the
case continuously since it was remanded for a new trial and had
observed defendant in court communicating with his attorneys,
participating in the proceedings, and assisting his attorneys in the
preparation of his case. The trial judge concluded: “Based upon its
personal observation, the Court believesthe defendant isfit and fully
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understandsthe nature of these proceedings and fully understandsthe
consequences of his actions” The trial judge then found defendant
death eligible under the three factors argued by the State.

Althoughthe Stateearlier indicated its preference for proceeding
with sworn testimony, the trial judge, based on defendant’s decision
to forgo a hearing in aggravation and mitigation, requested only an
offer of proof asto the evidence the State would have presented had
such a hearing been held. Among the evidence the State would have
presented was evidence concerning the detalls of defendant’s
negotiated plea to one count of the attempted murder of a park
service employee in Montana;, a presentence investigation report
disclosing no sexual, physical or emotional abuse of defendant; and
testimony from defendant’s former stepson that defendant analy
sexually assaulted himwhen he was sx years old. Thetrid judge did
not request an offer of proof as to the evidence defendant’ s counsel
would have presented had a hearing in aggravation and mitigation
gone forward.

Thereafter, thetrid court accepted the recommended sentence of
death, finding as follows:

“The agreed recommended sentence of death has been
entered into by the defendant freely and voluntarily and of his
own accord. The agreed recommended sentence of death
comes within the statutory sentencing guidelines for the
offense of first degree murder, that the offer of proof that has
been gated herein sets forth factors in aggravation for which
the defendant can be sentenced to degth, that no mitigating
factors to preclude a sentence of death have been presented
to the Court. The Court accepts the agreed recommended
sentence and hereby sentences the defendant, Cecil
Sutherland, to death.”

We recognize that the sentencing proceeding in this case was
atypicd. This fact, however, would not necessarily render the
proceeding improper. See People v. Slagy, 101 I1l. 2d 147, 178-81
(1984) (rejecting a capital defendant’s argument that his waiver of
counsel at sentencing “frustratedthe satutory intentionto providethe
sentencing body with all relevant mitigating evidence” or “interfered
with society’ s interest in the fair administration of justice”); accord
Peoplev. McLaurin, 18411l. 2d 58, 95-96 (1998). Notably, defendant
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hasnot requested that thiscourt review the procedures utilized by the
trial court at sentencing. In fact, defendant has not raised any
sentencing issue before this court and has not directly challenged the
trial court’s imposition of a sentence of death. Defendant instead
mounted only an indirect chalenge to his sentence, arguing that the
Statefaled to prove hisguilt beyond areasonable doubt and that his
conviction was otherwise flawed. We rejected these arguments and,
under the facts of this case, find no bass to consider the matter
further. We therefore affirm defendant’ s death sentence.

As a final matter, we note that the trid judge entered no
sentenceson the aggravated kidnaping and aggravated criminal sexual
assault. We thus remand this case to the trial court for impostion of
sentences on these two counts of the indictment.

CONCLUSION

For the reasons discussed above, we (1) affirm defendant’s
convictions for first degree murder, aggravated kidnaping, and
aggravated criminal sexud assault; (2) affirm defendant’s death
sentencefor first degree murder; and (3) remand the matter to thetrial
court for imposition of sentences for aggravated kidnaping and
aggravated criminal sexud assault.

We aso direct the clerk of the court to enter an order setting
Tueday, March 13, 2007, asthe date on which the sentence of death,
entered by the circuit court of St. Clair County, shal be carried out.
Defendant shall be executed in the manner provided by law. 725ILCS
5/119-5 (West 2004). The clerk of this court shall send a certified
copy of the mandate in this case to the Director of Corrections, the
warden of Tamms Correctional Center, and the warden of the
institution where defendant is confined.

Affirmed;
cause remanded with instructions.

JUSTICES KARMEIER and BURKE took no part in the
consideration or decison of this case.
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