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ORDER
1 1 Hed: The court exceeded its authority in granting petitioner's motion to terminate
respondent’'s parental rights in a cause brought pursuant to the Illinois
Marriage and Dissolution of Marriage Act, and its judgment is reversed.
12 Respondent, VinusMikeDuran, appealsfromthecircuit court of Hamilton County's
September 19, 2011, order granting petitioner Charity A. Dunham’'s motion for termination
of parental rightsin case number 03-D-12. For thefollowing reasons, wereversethe court's
judgment.
13 BACKGROUND
14 Thepartieswerewed on June 28, 1998. One child, anow-11-year-old son, was born
of themarriage. OnJune 20, 2002, petitioner filed apetition for dissolution of marriage, and

the court entered a judgment dissolving the marriage on November 10, 2003. The court

ordered, inter alia, that petitioner was to be awarded primary custody of their son and



respondent was to be granted visitation "only as supervised by the Illinois Department of
Children and Family Services (Department) upon such times and in such places as the
[Department] shall provide and require until further Order of this Court.” Respondent was
ordered to pay child support in the amount of $450 per month, and the parties were ordered
to evenly split any uncovered medical expenses incurred by their son.

15 Priortotheinitiation of the dissolution proceedings, respondent had been charged in
the circuit courts of Jefferson and Randolph Counties with multiple counts of aggravated
criminal sexual abuse of agirl between the ages of 13 and 16 (720 ILCS 5/12-16(d) (West
2000)) and possession of child pornography (720 ILCS 5/11-20.1(a)(6) (West 2000)). He
was detained from the time of his arrest on June 1, 2002, until he posted bond on July 25,
2003. Asacondition of hisbond, hewas prohibited from having unsupervised contact with
any minors under the age of 17. Respondent remained free on bond for nearly two years
until, on April 27, 2005, he pled guilty to one count of possession of child pornography in
Jefferson County and one count of criminal sexual abuse in Randolph County. He was
sentenced to terms of four years imprisonment in the Department of Corrections (DOC) on
each of the charges, with the sentences to run concurrently with one another, and was
ordered to serve a two-year term of mandatory supervised release upon his release.
Respondent wasthen remanded to the custody of the Jefferson County jail and subsequently
to DOC.

16 OnApril 3, 2006, respondent filed hisfirst of several petitionsto modify visitation.
He argued that because "it is necessary to promptly re-establish and foster the parent/child
relationship™ the court should allow respondent visitation with hisson at Big Muddy River
Correctional Center, where he was then incarcerated.

1 7 On September 5, 2006, the court denied respondent's petition to modify visitation,

finding that pursuant to section 607(e) of the Illinois Marriage and Dissolution of Marriage



Act (750 ILCS 5/607(e) (West 2004)) he was ineligible for visitation. Section 607(e)
providesthat no onewho has been convicted of afelony sex crimeinvolving avictim under
theageof 18isentitledto visitation rightsuntil he hascompl eted hissentence, including any
term of mandatory supervised release, and has successfully completed a treatment program
approved by the court. 750 ILCS 5/607(e) (West 2004). The court further found that
despite being granted supervised visitation in the original judgment of dissolution,
respondent had failed to take advantage of the opportunity and his efforts to arrange
visitation at that time had been "minimal at best."

18 Respondent wasreleased fromthe custody of DOC on February 16, 2007, whereupon
heimmediately began participating in atreatment program for sex offenders. He completed
his two-year term of mandatory supervised release in February of 2009.

19 OnJanuary 11, 2008, respondent filed another motion to modify visitation. In this
motion, respondent alleged that a substantial change in circumstances had occurred due to
his release from DOC and his ongoing participation in a treatment program. Respondent
sought the court's approval of the treatment program and the awarding of regularly
scheduled visitation.

1 10 On February 11, 2008, the court ordered respondent to file a motion to approve his
treatment program, along with supporting documentation. Respondent filed a combined
motion to approve treatment program and to modify visitation, appended to which was a
report from Linda Stover, a certified sex offender treatment specialist who had overseen
respondent’s treatment program. Stover wrote that respondent had complied with the
requirements of histreatment plan and opined that he was at a"low risk to re-offend at this
time as long as he continues to utilize what he has learned in treatment."

111 OnDecember 28, 2009, counsel for petitioner, RhondaBlades, filed amotion for the

termination of respondent's parental rights. Inthemotion, petitioner alleged that respondent



wasan unfit parent pursuant to section 1(D) of thelllinoisAdoption Act (750 ILCS50/1(D)
(West 2008)). Petitioner, tracking the language of the Adoption Act, contended that
respondent had failed to maintain areasonable degree of interest, concern, or responsibility
asto hisson'swelfare, that he had been found pursuant to section 2-21 of the Juvenile Court
Act of 1987 (705 ILCS 405/2-21 (West 2008)) to have physically abused a child on more
than one occasion, "the most recent of which was determined by the juvenile court hearing
the matter to be supported by clean [sic] and convincing evidence,” that he had committed
other acts of neglect or misconduct toward his son, and that he had been convicted of
aggravated battery of achild. Petitioner sought afinding by the court that respondent was
unfit "to have this child under the Adoption Act," and that pursuant to such a finding his
parental rights were "forever and irrevocably terminated.”

1 12 No action was taken on the motion, and on May 5, 2010, petitioner and her current
husband filed a separate action, Hamilton County case number 10-AD-1, seeking to adopt
the parties son pursuant to the Adoption Act. On October 7, 2010, at which point there had
still been no hearing on respondent's motion to modify visitation or petitioner's motion to
terminate parental rights, Blades sought leave to withdraw fromthe case. The court granted
counsel leave to withdraw and gave petitioner 21 days within which to retain new counsel
before it scheduled a hearing on respondent's motion to approve treatment program and
motion to modify visitation.

1 13 On February 14, 2011, the court held a hearing on respondent's pending motions.
The court granted respondent's motion to approve treatment program but denied hismotion
to modify visitation due to the possibility that its subsequent ruling on petitioner's motion
for termination of parental rights might render the motion to modify visitation moot. The
court set a hearing on the motion for termination of parental rights for March 10, 2011.

1 14 Following the hearing on petitioner's motion for termination of parental rights, at



which petitioner appeared pro se, the court orally pronounced that petitioner had proven by
clear and convincing evidencethe allegationsin her petition regarding respondent'sfailure
to maintain areasonable degree of interest, concern, or responsibility asto hisson'swelfare.
The court found that the other allegationsin the petition to terminate parental rights had not
been proven. The court then said it needed to "set a second-stage hearing on best interest,
as [it] understand[s] the statute." However, no best-interests hearing was scheduled or
conducted.

1 15 In its subsequent written judgment, the court held that because respondent had
"minimal or no contact" with his son since July 2003 and had failed to schedule any
supervised visits through DCFS as provided in the original dissolution order, it wasin the
best interests of his son that his parental rights be terminated. The court concluded its
written judgment by ordering that "the motion for termination of parental rights *** is
GRANTED and Respondent's Parental Rights are hereby TERMINATED."

1 16 ANALY SIS

1 17 On appeal, respondent argues that the court exceeded its authority in terminating his
parental rights on motion of petitioner in their dissolution of marriage proceeding.
Respondent further contends that even if the motion for termination of parental rightswere
properly before the court, it abused its discretion in granting the motion. We agree and
reverse the court's judgment terminating respondent's parental rights.

1 18 A parent'sinterest in maintaining a parental relationship with his child involves a
fundamental liberty interest, and the termination of such rightsisadrastic measure. Inre
D.R, 307 Ill. App. 3d 478, 718 N.E.2d 664 (1999). Pursuant to the Adoption Act, only
upon afinding of parental unfitness may a court find that termination of the parent's rights
isinachild'sbest interests. 750 ILCS50/1 et seq. (West 2010). Thisrequires atwo-stage

processin which ahearing isheld on parental unfitness, and then, if the court finds by clear



and convincing evidence that the parent is unfit, a hearing is held on whether it isin the
child's best interests to terminate parental rights. Inre A.P., 277 Ill. App. 3d 592, 600, 660
N.E.2d 1006, 1012 (1996). The risk of prejudice resulting from the consolidation of
unfitness and best-interest hearingsinto a single proceeding meansthat a" separate hearing
and determination of the child's best interests is mandatory in order to ensure the proper
focus on those interests.” Id. at 600, 660 N.E.2d at 1012.

119 "Toinvokeatrial court'sjurisdiction over amatter, aparty 'must initiate a proceeding
that providesthetria court with the relevant statutory authority to act.'" Inre A.SB., 381
1. App. 3d 220, 221, 887 N.E.2d 445, 447 (2008) (quoting In re Marriage of Rhodes, 326
[1l. App. 3d 386, 390, 760 N.E.2d 592, 596 (2001)). "A proceeding to involuntarily
terminate parental rights may only be brought under the statutory authority of the Juvenile
Court Act *** [citation] or the Adoption Act [citation]." Inre A.SB., 381 Ill. App. 3d at
221, 887 N.E.2d at 447 (citing to In re M.M., 156 Ill. 2d 53, 61, 619 N.E.2d 702, 708
(1993)). Where there has been a prior finding that a child has been abused or neglected, a
petition for termination of parental rightsisfiled under the Juvenile Court Act. InreM.M.,
156 IIl. 2d 53, 61, 619 N.E.2d 702, 708 (1993). "Generdly, al other involuntary
termination actions proceed under the Adoption Act." Id. Courts sitting in dissolution
proceedings do not possess the authority to terminate parental rights. Patrick v. Patrick, 59
ll. App. 3d 11, 13-14, 374 N.E.2d 1084, 1085 (1978).

1 20 Here, petitioner and her husband have brought a separate action under the Adoption
Act in Hamilton County case number 10-AD-1. They have filed a motion for the
termination of respondent's parental rightsin that case that raises similar, but not identical,
issues as did the motion for termination in this case. The proper cause of action in which
to move for the termination of respondent's parental rightsis the adoption proceeding, and

the court sitting in the dissolution proceedings lacked the authority to grant such a motion.



1 21 Furthermore, even if the court had been vested with the authority to rule on the
petition, it failed to comply with the strictures of the Adoption Act by neglecting to conduct
a separate hearing concerning the child's best interests, and its judgment was thusin error.
1 22 CONCLUSION

1 23 For the foregoing reasons, the court lacked the authority to terminate respondent's

parental rights and its judgment is therefore reversed.

M 24 Reversed.



