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JUSTICE SPOMER delivered the judgment of the court.
Justices Welch and Goldenhersh concurred in the judgment.

ORDER
11 Hed: Where the defendant's petition for relief from judgment is sua sponte
dismissed by the circuit court before the 30-day time period to answer had
expired, the circuit court'sdismissal isreversed and the cause is remanded for
further proceedings.
2  Thedefendant, Joel Nelson, appeals from the circuit court's sua sponte dismissal of
his petition for relief from judgment filed pursuant to section 2-1401 of the Illinois Code of
Civil Procedure (735 ILCS 5/2-1401 (West 2008)). For the following reasons, we reverse
the dismissal and remand for further proceedings.
13 BACKGROUND
14  Thedefendant was convicted, on atheory of accountability, of armed robbery, home
invasion, residential burglary, and first-degree murder following ajury trial in 2005, and was

sentenced to imprisonment in the Department of Corrections. The defendant's conviction

and sentences were affirmed on direct appeal. People v. Nelson, No. 5-05-0329 (2006)



(unpublished order pursuant to Illinois Supreme Court Rule 23 (eff. July 1, 1994)). The
defendant subsequently filed apetition for postconvictionrelief, thedenial of whichwasalso
affirmed by this court on appeal. People v. Nelson, No. 5-07-0530 (2008) (unpublished
order pursuant to Illinois Supreme Court Rule 23 (eff. May 30, 2008)).

15 On March 29, 2010, the defendant sent a pro se section 2-1401 petition to the trial
court. On April 21, 2010, the petition wasfiled. Also on April 21, 2010, the circuit court
sua sponte dismissed thedefendant's section 2-1401 petition. Thedefendant filed thistimely
appeal.

16 ANALYSIS

17 Wereview de novo the circuit court's decision to dismiss sua sponte a petition for
relief from judgment. Peoplev. Vincent, 226 I11. 2d 1, 18 (2007). "To obtain relief under
section 2-1401, the defendant 'must affirmatively set forth specific factual allegations
supporting each of the following elements: (1) the existence of a meritorious defense or
claim; (2) duediligencein presenting thisdefense or claimto thecircuit court in the origina
action; and (3) due diligence in filing the section 2-1401 petition for relief.' " People v.
Pinkongly, 207 I11. 2d 555, 565 (2003) (quoting Smith v. Airoom, Inc., 114 I1l. 2d 209, 220-
21(1986)). "However, where*** apetitioner seeksto vacate afinal judgment asbeing void
[citation], the allegations of voidness 'substitute] | for and negate] | the need to allege a
meritorious defense and due diligence.' " Vincent, 226 I1l. 2d at 7 n.2 (quoting Sarkissian
v. Chicago Board of Education, 201 IlI. 2d 95, 104 (2002)).

18  Petitionsfor relief fromjudgment "are subject to theusual rulesof civil practice" and,
thus, are "subject to dismissal for want of legal or factual sufficiency.” Vincent, 226 I11. 2d
at 8. However, the supreme court has held that a circuit court's sua sponte dismissal of a
petition for relief from judgment before the end of the 30-day window to answer or file a

motion to dismissispremature and requiresthereversal of thecircuit court'sdismissal order.



Peoplev. Laugharn, 233 11l. 2d 318, 323 (2009).

19 Intheinstant case, the circuit court dismissed the defendant's petition sua sponte 24
days after the petition was sent to the court, and on the same day the petition was filed,
which was before the 30-day time period to answer had expired. "The circuit court's
dismissal short-circuited the proceedings and deprived the State of the time it was entitled
to answer or otherwiseplead.” Laugharn, 233 11l. 2d at 323. Thus, the petition was not ripe
for adjudication. Accordingly, we reverse the circuit court's dismissal of the defendant's
petition for relief from judgment and remand for further proceedings.

110 CONCLUSION

111 For the foregoing reasons, we reverse the circuit court's sua sponte dismissal of the

defendant's petition for relief from judgment and remand the cause for further proceedings.

112 Reversed; cause remanded.



