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JUSTICE LYTTON delivered the judgment of the court.
Justices Holdridge and McDade concurred in the judgment.
ORDER

Held: Thetria court did not err in treating defendant's petition asamotion for leave to file
a successive postconviction petition.

Defendant, John D. Woods, was found guilty of unlawful possession of acontrolled

substance with the intent to deliver (720 ILCS570/401(a)(2)(A) (West 1998)). Hisconviction was

affirmed on appeal. People v. Woods, No. 3-02-0975 (2004) (unpublished order under Supreme

Court Rule 23). Subsequently, defendant filed a postconviction petition and two petitionsfor relief

from judgment, all of which were dismissed. Defendant then filed three documents, one entitled



"Petition for Post-Conviction Relief," which the trial court treated as a motion for leave to file a
successive postconviction petition, and denied the motion. Defendant appeals, arguing that thetrial
court erred by treating his petition as amotion for leave to file a successive postconviction petition
instead of a petition for relief from judgment. We affirm.

13 FACTS

1 4 Following a jury trial, defendant was convicted of unlawful possession of a controlled
substance with the intent to deliver (720 ILCS 570/401(a)(2)(A) (West 1998)), and was sentenced
to aterm of 21 years imprisonment. Defendant's conviction was affirmed on appeal .

15 Following the appeal, defendant filed a pro se postconviction petition pursuant to section
122-1 of the Post-Conviction Hearing Act (Act) (725 1LCS5/122-1 et seq. (West 2004)). Defendant
argued that histrial counsel wasineffective and that the evidence at trial was insufficient to prove
that he had the requisite intent to deliver the controlled substance. The trial court dismissed
defendant's petition as frivolous and without merit.

1 6 Defendant then filed a petition for relief from judgment pursuant to section 2-1401 of the
Code of Civil Procedure (735 ILCS 5/2-1401 (West 2006)). That petition was dismissed without
prejudice by the trial court because defendant had failed to properly serve notice on the State.
Thereafter, defendant filed another petition attempting to resubmit his section 2-1401 petition.
Again, the petition was dismissed without prejudice, this time voluntarily by defendant.

1 7 Finaly, defendant submitted three documents to the trial court. The first was entitled
"Motionfor Leaveof Noticeof Filling[sic],” inwhich defendant gave notice that hewould befiling
"the attached, [Jmotion for my successive post conviction 725 ILCS 5/122-1." The second was a

certificate of service. Thethird wasentitled, "Petition for Post-Conviction Relief,” and argued that



defendant's constitutional rights were violated by: (1) the prosecution and police officers singling
out defendant for prosecution; (2) ineffective assistance of counsel because his trial counsel (a)
failed to ask certain questions during trial, (b) did not request alesser included offense instruction,
and (c¢) conspired with the prosecution when sheleaked information that defendant would argue that
he possessed the drugs for personal use; and (3) denial of afair trial.

1 8 Thetrial court treated these three documents as an attempt by defendant to file a motion for
leave to file a successive postconviction petition. The court denied defendant's request because it
found that the only issues raised were already addressed in defendant's appea and/or initial
postconviction petition, or were issues which could have been raised therein. Defendant appeals.
19 ANALYSIS

1 10 Defendant claimsthat thetrial court erredin treating his petition asamotion for leave to file
a successive postconviction petition instead of a section 2-1401 petition for relief from judgment.
A postconviction petitionrequiresthat thetrial court decidewhether defendant'sconstitutional rights
were violated at trial, whereas a section 2-1401 petition involves errors of fact, not law. Peoplev.
Pinkondly, 207 11l. 2d 555 (2003). Ineffective assistance of counsel is an error of law, and thus
properly addressed by a postconviction petition. 1d. A pro se pleading may be recharacterized by
atrial court if mislabeled; therefore, wherethe pleading allegesadeprivation of constitutional rights
cognizable under the Act, atrial court may treat the pleading as a postconviction petition. People
v. Shellstrom, 216 111. 2d 45 (2005). When the trial court characterizes a pleading, we apply ade
novo standard of review. See Peoplev. Williams, 394 I1l. App. 3d 236 (2009).

9 11 Here, the tria court did not err when it treated defendant's petition as a postconviction

petition. The petition cites the Act in support of its claims rather than section 2-1401, and it is



entitled a "Petition for Post-Conviction Relief." Further, the pleadings allege a deprivation of
constitutional rights, not errorsof fact. While defendant does claim that hisattorney conspired with
the prosecution by leaking a possible defense, the actual claim, as stated in the petition, is not one
of collusion but one of ineffective assistance of counsel. In the petition, defendant statesthat heis
arguing ineffective assistance of counsel, in that his counsel was ineffective for failing to keep a
possible defense secret. This claim is properly made in a postconviction petition, and thus it was
not an error for the trial court to treat the document as a postconviction petition.

1 12 Further, thetrial court did not err in dismissing the petition. The Act contemplates the filing
of only one postconviction petition; therefore, it isnecessary for adefendant to obtain leave of court
in order to file a successive postconviction petition. People v. Anderson, 402 I1l. App. 3d 1017
(2010). Pursuant to section 122-1(f) of the Act, leave of court may be granted only if defendant
demonstrates cause for his failure to bring the claim in his initial postconviction proceeding and
prejudice which resulted from that failure. 725 1LCS 5/122-1(f) (West 2008). Here, thetrial court
acted withinitsdiscretion when it denied defendant'smotion for |eave because the only issuesraised
were already addressed in defendant's appeal and/or initial postconviction petition, or were issues
which could have been raised.

9 13 Therefore, the trial court did not abuse its discretion in treating defendant's motion as a
motion for leave to file a successive postconviction petition, or in its denial of defendant's motion.
714 CONCLUSION

1 15 Thejudgment of the circuit court of Will County is affirmed.

1 16 Affirmed



