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JUSTICE WRIGHT delivered the judgment of the court.
Justices Carter and Lytton concurred in the judgment.

ORDER
11 Held: Thesquad car video recording of defendant’ s misdemeanor DUI arrest was destroyed
by the police agency, subsequent to atimely request to produce by the defense, and
the trial court did not abuse its discretion by barring all evidence involving
defendant’ sstop, field sobriety tests, and statementsthat may have beenincluded on
that videotape as a sanction for the failure to comply with the discovery request.
12 Defendant NeldaWebster received traffic citationsfor driving under theinfluenceof alcohol
(DUI), illegal transportation of alcohol, and improper lane usage on May 22, 2009. On June 12,
2009, the court entered an agreed order for discovery. On June 26, 2009, the State tendered written
reports to the defense and defendant, on the record, requested a copy of the videotaped recording of

the traffic stop. The State told the court they ordered a copy of the tape two weeks earlier and the



court entered awritten order specifying that the videotape should be produced by the State by July
24, 20009.

13  Thepolice agency deleted the original recording of defendant’ s stop 45 days after the arrest
without making a copy of therecording. Consequently, the State did not produce the videotape as
ordered. The defensefiled amotion to dismissall charges dueto the discovery violation. Thetria
court denied defendant’ smotion to dismissbut barred all evidenceinvolving defendant’ sstop, field
sobriety tests, and statements that may have been included on that videotape as a sanction for the
failure to comply with the discovery request. The State filed a certificate of impairment and
appealed the court’s ruling regarding the discovery sanctions pursuant to Supreme Court Rule
604(a). 210 1ll. 2d R 604(a). This court affirmed the trial court’s ruling in a Rule 23 order, filed
November 2, 2010.

14  The State appea ed to our supreme court and, in light of the case of Peoplev. Kladis, 2011
IL 110920, our supreme court ordered this court to vacate its earlier judgment and reconsider its
decision to determineif adifferent result isnow warranted. Inlight of Kladis, 2011 IL 110920, we
vacate but again affirm the trial court’ s decision. We affirm.

15 BACKGROUND

16 On May 22, 2009, Braidwood police officer Alan Soucie conducted a traffic stop on
defendant’s vehicle. Asaresult, the officer issued traffic citations to defendant for driving under
the influence of acohol (DUI), illegal transportation of alcohol, and improper lane usage.

17 Defense counsel entered an appearance on June 3, 2009. At the arraignment on June 12,
2009, the court signed an agreed written order requiring the Stateto provide general discovery to the

defense by June 19, 2009. On June 26, 2009, the parties appeared before the court for ahearing on



apetition to rescind and the defense advised the court that the State had not produced a copy of the
videotaped recording of the traffic stop that was referred to in the written police reports. On that
date, the Stateinformed the judgethat they requested acopy of the videotape from the police agency
two weeks earlier. The court then entered a second written order, on June 26, 2009, providing that
discovery must be completed by July 24, 2009, and specifically ordered the*” Stateto providevideo.”
18  On August 7, 2009, the State told the court that it still had not received a copy of the
videotape of defendant’ s traffic stop from the police. The court then again entered a written order
requiring the State to produce the “video” to defendant by August 21, 2009.

19  On September 2, 2009, defendant filed a motion to dismiss all of the charges because the
Statefailed to producethe videotape of defendant’ straffic stop. Attached to the motion wasaletter
to defendant’s attorney from the Braidwood Police Department. The letter was dated August 7,
2009, and indicated that the | etter waswritten in response to the defense attorney’ s letter of July 30,
2009. Theletter further claimed the police department “did not receive acourt order from the State
concerning the availability of this video. If we had recelved this information in a more timely
manner this video would have available for your viewing, however due to an unfortunate set of
circumstances, this video has been deleted.” Defendant’s dismissal motion also stated that she
believed that the videotape would show evidence favorable to defendant.

110 By agreement, on September 2, 2009, the court held the hearing on the motion to dismiss.
The parties presented no evidence but argued facts to support their positions in open court. The
defense argued that defendant wasarrested on May 22, 2009, her attorney entered his appearance on
June 3, 2009, and appeared in court on June 12, 2009, when the court, in writing, ordered discovery

to be completed by Junel9, 2009. The defense attorney referred to the letter he received from the



Braidwood Police Department, attached to his motion to dismiss, explaining that a copy of that
videotape no longer existed. The defense argued that this letter described the department’s
procedure whereby patrol car videos are downl oaded to amaster computer which del etesthe videos
after 45 days, and officersarerequired to transfer their videosto aCD prior to the 45 days to secure
acopy for evidence. In defendant’ s case, according to the letter, the video was never transferred to
aCD within the 45 days prior to the deletion of the original downloadin the master computer. Since
the video could no longer be produced, the defense asked that all charges be dismissed.
11 The State argued they were diligent and requested the police agency to get them a copy of
thevideo for thefirst timeon June 11, 2009. The prosecutor stated they “requested it again. Onthe
third request, wefinally received notice that therewasno video.” The prosecutor argued, “ June 11"
waswithin 45 days, but Braidwood police said we never requested it. | do not have certified copies.
However, | do havethefax request that wetraditionally usein our office.r We continually requested
it ranging all the way back to June 11™.” The prosecutor asserted that dismissal was an extreme
sanction and there was no bad faith shown by the State because they requested the video and
Braidwood Police Department did not comply.
112 Thetria court denied defendant’s motion to dismiss but, as sanctions, the court barred al
testimony or evidence of defendant’ sstop, the performance of field sobriety tests, and any statements
made during the stop. The State filed amotion to reconsider on September 22, 20009.
113 Thecourt, in denying the motion to reconsider, stated:

“Thereason why the Court barred the evidenceisbecause you havetheissuesthat

wehavehere. Thereport wasfound unconscionable. Thefact that the City of Braidwood

1 A copy of thisfax request is not part of the appellate record.

4



would makeaDUI arrestin today’ sday and age with digital recording and not take active
stepson their own to preserveit, *** and say well, nobody notified us so we got rid of it.
| found that to be egregious. | don’t find it to be bad faith. | don’t believe that

they aretrying to tamper with evidence. | don’t believe that they are trying to hide some
truthful evidence from the defendant. However, based on the fact that the defendant does
have certain rights, certain penalties associated with this and the fact that the City of
Braidwood despite contradictory evidencefrom the[S]tate’ s[A]ttorney’ sofficethat they
did everything they could to secure the video and the City of Braidwood did not follow
that. | find that the remedy in here short of dismissal isthat to bar the evidence from the
video.”

114 After the court denied the motion to reconsider and barred all evidence or testimony in

regards to the traffic stop and field sobriety tests, the State filed a certificate of impairment and

appealed the court’s ruling regarding the discovery sanctions pursuant to Supreme Court Rule

604(a). 210 I1l. 2d R 604(a). This court affirmed the trial court’sruling in a Rule 23 order, filed

November 2, 2010.

115 The State appealed to our supreme court and, in light of the case of People v. Kladis, 2011

IL 110920, our supreme court ordered this court to vacate its earlier judgment and reconsider its

decision to determine if a different result is now warranted.

116 ANALY SIS

117 The State contends that the trial court abused his discretion in barring the State from

presenting any evidence of the traffic stop and performance of field sobriety tests as a sanction



for this discovery violation. The defense argues that the judge’ s decision was an appropriate
discovery violation sanction under these circumstances.

118 Wereview ajudge’ s decision regarding sanctions for a discovery violation under the
abuse of discretion standard of review. Kladis, 2011 IL 110920 ] 23; People v. Hood, 213 111. 2d
244, 256 (2004). Thetrial court abuses its discretion only in cases where the court's decision is
arbitrary, fanciful, or unreasonable, or where no reasonable person would take the view adopted
by the trial court. Kladis, 2011 IL 110920 1 42; Peoplev. Leon, 306 Ill. App. 3d 707, 713
(1999).

119 Inacrimina case, thetria court has the inherent power to impose sanctions, including
the dismissal of the case, to ensure that a defendant obtains afair trial and to compel compliance
with its discovery orders. Kladis, 2011 IL 110920  42; Leon, 306 IIl. App. 3d at 716. When the
State fails to comply with an order for discovery, the “court may order a variety of sanctions,
including discovery of the previously undisclosed statement, a continuance, the exclusion of the
evidence in toto, or some other remedy it seesfit.” Peoplev. Harper, 392 Ill. App. 3d 809, 822-
23 (2009). Theexclusion of evidenceis generadly not a preferred sanction because it does not
further the goal of truth seeking. People v. Edwards, 388 I1l. App. 3d 615, 628 (2009); People v.
Bagley, 338 III. App. 3d 978, 982 (2003); People v. Damico, 309 III. App. 3d 203, 212 (1999).
120 Thiscourt has previously held that, when evidence has been destroyed following a
specific defense discovery request, no showing of bad faith by the State is required for the trial
court to act on the violation. People v. Koutsakis, 255 I1l. App. 3d 306, 312 (1993). Once a
discovery violation has occurred, the trial court may impose any sanction which, in its discretion,

it deemsjust. Koutsakis, 255 Ill. App. 3d at 312. Additionally, the trial court isin the best



position to determine an appropriate sanction based upon the effect the discovery violation will
have upon the defendant. Leon, 306 Ill. App. 3d at 713. The correct sanction isadecision
appropriately left to the discretion of the trial court, and its judgment is entitled to great weight.
Leon, 306 Ill. App. 3d at 713; Koutsakis, 255 I1l. App. 3d at 312.

121 Recently, our supreme court has addressed this same issue, in People v. Kladis, 2011 IL
110920, and the holding in Kladis is consistent with our previous Rule 23 order in thiscase. In
Kladis, the police officer’ s squad car was equipped with video recording equipment. Id. The
defense, in Kladis, requested a copy of the video recording of the traffic stop which resulted in a
DUI arrest. 1d. Thisrequest camein atimely manner and before al copies of the video
recording were destroyed. 1d. Asasanction for the destruction of the relevant video recording
evidence, the trial judge, in Kladis, barred the State from presenting any testimony regarding
what was contained in the video recording. 1d. Our supreme held the trial court did not abuse its
discretion by imposing this sanction based upon the circumstances. |d.

122 Intheinstant case, the record shows the State sent three faxed notices to the Braidwood
Police Department requesting a copy of the videotape, the first one being on June 11, 2009, for
the stop that occurred on May 22, 2009. In contrast, by letter to defense counsel, the police
agency claimed that they did not receive the State’ s requests, but only received a copy of the
court order from the defense on July 30, 2009, after the original recording was aready destroyed
pursuant to department policies. Nonetheless, it is undisputed that when the court entered the
second written discovery order, on June 26, 2009, requiring the State to produce the videotape,
the videotape should have still existed before the policy allowed its deletion on or about July 6,

2009, which was 45 days after the defendant’ s arrest. The factsin the instant case are very



similar to those in Kladis.

123 AsinKladis, here, the State contends that the trial court effectively dismissed its case by
barring all evidence obtained while the videotape was recording the stop. Citing People v.
Camp, the State argues that dismissal is an inappropriate remedy under these circumstances.
People v. Camp, 352 III. App. 3d 257 (2004). We conclude that the factsin the instant case are
inapposite from those in Camp because Camp involved an outright dismissal by the trial judge
and the second district remanded the case to the trial judge to consider more appropriate
sanctions for the discovery violation.

124 Here asinKladis, the trial judge did not dismiss the charges, but barred the officer from
testifying to any matters which would have been contained in the deleted video recording. While
the sanction is harsh, based upon the recent decision in Kladis and the facts in the instant case,
this court concludes this sanction was not an abuse of thetrial court’s discretion.

125 CONCLUSION

126 The earlier judgment entered in this case on November 2, 2010, isvacated. After
reconsidering our previous decision in light of Kladis, as directed by the supervisory order of our
supreme court, we affirm the trial judge’ s sanctions imposed for the State’ s violation of
discovery.

127 Affirmed.



