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JUSTI CE LYTTON delivered the Opinion of the court:



Excel Electric, Inc. filed a conplaint to foreclose a
mechanic’s |ien against University of St. Francis. St. Francis
filed a notion for sunmary judgnent, and Excel filed a cross-notion
for summary judgnent. The trial court granted University’ s notion
and deni ed Excel’s notion. W reverse and remand.

BACKGROUND

I n March 2005, St. Francis hired Stonitsch Construction, Inc.
to be its general contractor on a project to renovate a residence
hal | . Stonitsch hired many subcontractors to conplete the
renovation project, including Excel Electric, Inc.. Accordingto
the contract between Stonitsch and Excel, Excel was to provide
el ectrical |labor, materials and services for the project. FrombMy
2005 to Novenber 2005, Excel provided the necessary | abor,
materials and services to Stonitsch.

On four occasions during the course of the renovati on project,
Stonitsch subm tted docunents to St. Francis entitled "Application
and Certificate for Paynents." In these docunents, Stonitsch
requested paynment fromSt. Francis in the foll ow ng amunts: (1)
$123, 703. 20 on May 26, 2005, (2) $532,475.10 on June 16, 2005, (3)
$1, 204, 333. 10 on June 15, 2005, and (4) $1, 081, 999. 69 on August 18,
2005. Each of the paynment certificates listed Excel as the
el ectrical subcontractor and showed the anmpunt that it was due.
St. Francis provided Stonitsch paynents i nthe anmounts requested in
each "Application and Certificate for Paynents."” After St. Francis
paid Stonitsch, Stonitsch paid Excel the anbunt it was due as set

forth in each paynent certificate.



Stonitsch conpleted its renovation work i n Novenber 2005. On
Decenber 6, 2005, Stonitsch issued its final "Application and
Certificate for Paynents" to University. According to that
docunent, St. Francis owed Stonitsch $458,237.56, of which
$130, 948. 48 was due Excel. St. Francis made its final paynment of
$458, 237. 56 on January 20, 2006. That anopunt was wire transferred
into Stonitsch’s account at Harris Bank. Upon receiving the
paynment, Harris Bank exercisedits right of set off and applied the
funds received to partially satisfy a debt Stonitsch owed Harris.
Excel received no paynent fromStonitsch with respect to the final
paynment certificate.

On February 22, 2006, Excel served a Notice and Claim for
Mechanic’ s Lien on University, claimng it was owed $140, 547. 09 f or
its work ontherenovation project. O her subcontractors, including
Weat her Tite, Inc., served St. Francis with notices and cl ai ns for
mechani cs’ i ens.

In May 2006, Weather Tite filed a conpl aint for forecl osure of
its nmechanic’s lien. One nonth later, Excel filed a counter-
conplaint to foreclose its nmechanic’s lien. St. Francis filed a
nmotion for summary judgnent, arguing that Excel did not have an
enforceable nechanic’'s Iien. Excel filed a cross-notion for
sunmary judgnent, arguing that it had a valid and enforceable
nmechanic’s lien against St. Francis in the anount of $130, 948. 48.

The trial court entered an order granting University’'s notion
for summary judgnent and deni ed Excel’s cross-notion for sumary

judgnment. In its order, the trial court relied on Luczak Bros.,

Inc. v. Generes, 116 IIlIl. App. 3d 286, 451 N E 2d 1267 (1983),




which "seened factually simlar to this case.” The trial court
sunmari zed that case as follows: "[T] he subcontractor was entitled
to a lien only in the anmpunt show to beconme due on the |ast
statenent for which paynent was nmade and the subcontractor nust

| ook to the contractor for paynent." (Enphasis by trial court),

citing Luczak, 116 Il1. App. 3d at 303, 4512 N E.2d at 1281. The
trial court concluded that because St. Francis did not receive
Excel’s notice of lien and claimuntil after it nade final paynent
to Stonitsch, Excel did not have a valid and enforceabl e mechanic’s
lien against St. Francis and nust | ook for Stonitsch for paynent.
ANALYSI S

Excel argues that it is entitled to a lien of $130,948. 48
because t hat anobunt was shown to be due Excel in the final paynent
certificate Stonitsch provided to St. Francis. St. Francis
responds that Excel is not entitled to alien because Excel did not
serve its lien notice until after St. Francis nmade its final
paynment to Stonitsch and all work on the project was conpl ete.

The purpose of the Mechanics Lien Act (Act), 770 ILCS 60/1 et
seq. (West 2004), is to protect those who in good faith furnish

material or |abor for the construction of a building. State Bank

of Lake Zurich v. Wnnetka Bank, 245 I11. App. 3d 984, 994, 614

N. E. 2d 862, 869 (1993). The Act attenpts to bal ance the rights and

duti es of owners, contractors and subcontractors. Alliance Steel,

Inc. v. Piercy, 277 IIl. App. 3d 632, 635, 660 N E. 2d 1341, 1343
(1996) .
Under section 5 of the Act, it is the owner’s duty, before

maki ng any paynents, to require the general contractor to provide
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a sworn witten statenent listing the subcontractors and the
anounts due or to becone due to each one. 770 ILCS 60/5(a) (West
2004). If a subcontractor’s nane is omtted fromthe contractor’s
statenent or the subcontractor is owed an anmount different from
what is provided in the statenent, the subcontractor nust give the
owner witten notice of its claimno |ater than 90 days after its
conpletion of the contract. 770 ILCS 60/24(a) (West 2004).

When an owner is notified of a subcontractor’s claim he nust

retain fromany noney due the contractor an anmount sufficient to

pay the subcontractor. 770 1LCS 60/27 (Wst 2004); see
Kni ckerbocker Ice Co. v. Halsey Bros. Co, 262 IIlIl. 241, 246, 104
N. E. 665 (1941). |f an owner pays a contractor and does not retain

sufficient funds to pay a subcontractor after receiving notice that
a subcontractor is owed, such paynent shall be considered illega

and made in violation of the subcontractor’s rights. 770 1LCS
60/ 27 (West 2004).

An owner will not be required to pay a greater anount than the
contract price "unless paynent be made to the contractor or to his
order, in violation of the rights and interests of the persons
intended to be benefitted by this act.” 770 ILCS 60/21(d) (West
2004) . An owner who pays a contractor wthout w thhol ding
sufficient funds for the subcontractor runs the risk of being

obligated to pay the subcontractor even if he already paid the

contractor the full contract price. See Hall v. Harris, 242 11l1.

App. 315, 318 (1926); see also Capital Plunbing & Heating Supply

Co. v. Snyder, 2 I11l. App. 3d 660, 666, 275 N. E. 2d 663, 668 (1971)

(once an owner is put on notice that noney i s due a subcontractor,



he acts at his peril unless he retains sufficient funds to pay the
subcontractor).

A paynent to a contractor is not wongful if it is made by an
owner prior to receiving notice of a subcontractor’s claim See

Contractors’ Ready-M x, Inc. v. Earl G ven Construction Co., Inc.,

242 111. App. 3d 448, 458, 611 N.E. 2d 529, 535 (1993). However,

when an owner has notice of a subcontractor’s claim through the
contractor’s statenent under section 5 or t hrough the
subcontractor’s 90-day notice under section 24, and neverthel ess
makes paynent to the contractor w thout retaining funds for the

subcontractor, such paynment is wongful under the Act. See

Contractors’ Ready-M x, 242 1l1. App. 3d at 458, 611 N. E. 2d at 535;
Snyder, 2 Ill. App. 3d at 667, 275 N. E. 2d at 668-69; G lbert v.
Croshaw, 178 Ill. App. 10, 12-13 (1913); Butler v. Gain, 128 IIl1I.

23, 26-27, 21 N.E 350 (1889). When an owner nmkes a w ongful

paynment, the subcontractor is entitled to alien in the anount of

t he wrongful paynment. See Contractors’ Ready Mx, 242 IIl1l. App.

3d at 458, 611 N. E. 2d at 535.

In an attenpt to bal ance the rights and duties of owners,
contractors and subcontractors, the Act draws |ines establishing
who is entitled to relief when an owner and subcontractor are both

bona fides. Under the Act, a bona fide owner is protected from

having to pay out twice as long as he follows the terns of the Act.
See 770 I LCS 60/21(d) (West 2004); see also Glbert, 178 Il1. App
at 13 (an owner will be required to pay nore than the origina

contract price only if he has not conplied with the provisions of



the Act). However, if an owner does not abi de by t he provisions of

the Act, "he acts at his peril." Capital Plunbing, 2 Ill. App. 3d

at 666, 275 N.E 2d at 668. In other words, an innocent owner
protects itself and a subcontractor by conplying with the Act; but
if an otherwi se i nnocent owner does not follow the terns of the

Act, the subcontractor is entitled to relief. See Contractors’

Ready-M x, 242 |I1l. App. 3d at 458, 611 N E. 2d at 535; Snyder, 2
I1l. App. 3d at 667, 275 N. E.2d at 668-69; G lbert, 178 IlI. App.
at 12-13; Butler, 128 IIl. at 26-27, 21 N E. 350.

Here, we agree with Excel that St. Francis was required to
retain the amount it was due as set forth in Stonitsch’s |ast
paynment certificate. Qur analysis begins with the case of

Contractors’ Ready-Mx, 242 1I1l. App.3d 448, 611 N E. 2d 529. 1In

t hat case, First Mdwest Bank contracted with Earl G ven
Construction Co. to erect a \Val-Mrt. G ven entered into a
subcontract with Ready-M x. [In Septenber and Oct ober 1990, Ready-
M x delivered materials to G ven and di d not receive paynent inthe
anmount of $77,102.77. After that, G ven gave First M dwest a sworn
statenent showi ng that Ready-M x was due $127.25. G ven also
served First Mdwest with a docunent purporting to be a waiver of
Gven' s |lien for $280,800 worth of work that G ven had conpl et ed.
I n Novenber, First M dwest paid G ven $280,800. In January 1991,
Ready-M x mailed its notice of lien to First M dwest.

The appellate court found that Ready-Mx was entitled to a
lien in the amount of $127.25 because "except for the owner’s
failure to withhold $127.25 fromthe sum which it paid G ven on

Novenmber 2, 1990, the owner conplied with the requirenments of



section 5 of the Act when the owner obtained Gven's section 5
affidavit on COctober 25, 1990, and then paid G ven $280,800 on
Novenmber 2, 1990." Contractors’ Ready-Mx, 242 1l1. App. 3d at

454, 611 N.E. 2d at 533. The court held that "Ready-M x’s section
24 notice to the owners did not render wongful paynents nmade by
the owner to Gven prior to the owner’s recei pt of that notice."
242 111. App. 3d at 456, 611 N E. 2d at 534. However, the court
found that "[w] here, as here, the owner has made sone w ongf ul
paynents, the subcontractor or supplier isentitledto anechanic’s
lien to the extent of those paynents." 242 IIl. App. 3d at 458,
611 N. E. 2d at 535. The court found that "the owner wongfully paid
out the sum of $127.25 and Ready-M x is entitled to a nechanic’s
lien but only to that extent." 242 I1l. App. 3d at 458, 611 N E. 2d
at 535.

The facts in Ready-M x are simlar to those in the instant
case. |In both, the contractor’s sworn statenents showed that one
or nore subcontractors were owed noney. Neverthel ess, the owners
pai d the contractors the full anmount requested and did not withhold
any noney for the subcontractor(s). According to the court in
Ready-M x, such a paynent is wongful and entitles the
subcontractor toalieninthe amount of the wongful paynment. 242
IIl. App. 3d at 458, 611 N.E.2d at 535.

Stonitsch’s final paynent certificate requested paynent from
St. Francis in the amount $458, 237.56, of whi ch $130, 948. 48 was due
Excel. St. Francis paid Stonitsch the entire anount it requested
and di d not withhol d $130, 948. 48 for Excel’s benefit. After nmaking

its final paynent to Stonitsch, University received Excel’s Notice



and Claim for Mechanic’s Lien, showing that it was owed
$140, 547. 09.

Because St. Francis did not receive Excel’s section 24 notice
until after it nade paynent to Stonitsch, that notice would have
been ineffective; however, St. Francis did receive notice of
Excel’s claim in Stonitsch’s final paynment certificate, which
showed t hat Excel was owed $130, 948.48. Pursuant to that notice,
St. Francis was obligated to withhold $130,948.48 fromits fina
paynment to Stonitsch. See 770 ILCS 60/27 (West 2004);
Kni cker bocker, 262 I1l. at 246, 104 N E. 665; Contractors’ Ready

Mx, 242 111. App. 3d at 458, 611 N E 2d at 535. Because St

Francis paid Stonitsch the full anmount requested and did not retain

any funds to pay Excel, St. Francis’s paynent was wongful. See
770 1 LCS 60/ 27 (West 2004); Contractors’ Ready M x, 242 I1l. App.
3d at 458, 611 N.E.2d at 535; Snyder, 2 IIl. App. 3d at 667, 275
N. E. 2d at 668-69; G lbert, 178 Ill. App. at12-13; Butler, 128 II1.

at 26-27, 21 N E. 350.
Nevert hel ess, St. Francis argues that the cases of Luczak, 116

1. App. 3d 286, 451 N.E. 2d 1267, and Kni ckerbocker lIce Co. V.

Hal sey Bros., Co., 262 Ill. 241, 104 N. E. 655 (1914), support the

trial court’s conclusion that Excel did not have a valid and
enforceabl e mechanic’s lien against St. Francis. W disagree.
The trial court relied on the court in Luczak, finding that
"t he subcontractor was entitled toalien only in the anount shown
to becone due on the | ast statenent for which paynent was nade * *
o (Enphasi s added by trial court). However, the court in

Luczak actually held that the subcontractors in that case were
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"entitled toalien only in the anbunt shown to be due on the | ast
statenent for which paynment was nmade." Luczak, 116 Il1. App. 3d at
304, 451 N. E. 2d at 1281. (Enphasis added). Thus, applying Luczak
to this case, Excel is entitled to a lien in the anount of
$130, 948. 48, the amount shown to be due Excel on the final paynent
certificate.

Nor does Kni ckerbocker support St. Francis’ argunent. In

Kni cker bocker, the contractor i ssued fal se sworn statenents to the

owner . According to the contractor’s last statenent, the
subcontractor was owed $900. The subcontractor was actually owed
$1,426.33 and filed a petition against the owner, claimng a lien
in that amount. The trial court held that the subcontractor had a
lien in the amount of $911, the renmmining unpaid bal ance on the
contract between the owner and the contractor. The appellate court
and suprene court affirmed. The suprenme court expl ained: "Having
no knowl edge of the falsity of the statenents, the owner had the
right to act upon them and the subcontractor nust |ook to the
contractor for any balance due on its claim over and above the
anount withheld by the owner pursuant to the sworn statenents

made. Kni cker bocker, 262 111. At 245.

Li ke the courts in Ready-M x and Luczak, the Knickerbocker

court found that the subcontractor had a valid and enforceabl e |ien
agai nst the owner pursuant to the contractor’s sworn statenent.

However, Knickerbocker is distinguishable from this case in a

significant way. I n Kni ckerbocker, the owner properly wthheld

from the contractor the anmpunt that the final sworn statenent

reflected was still due to the subcontractor. Thus, the owner in
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Kni cker bocker fulfilled all of his duties under the Act and,

t herefore, could not be required to pay nore than the contract
price. See 770 ILCS 60/21(d). Here, St. Francis had not properly
w thheld from Stonitsch the amount Excel was owed pursuant to the
final payment certificate. Thus, St. Francis’ paynment to Stonitsch
was wongful, and St. Francis could be required to pay nore than
the contract price. See Hall, 242 11l. App. at 318; Snyder, 2 11I1.
App. 3d at 666, 275 N E.2d at 668.

Excel is entitled to a nechanic’s lien of $130,948.48, the
anount shown to be due Excel in the final paynent certificate that

St. Francis wongfully paid Stonitsch. See Contractors’ Ready M x,

242 111. App. 3d at 458, 611 N E 2d at 535; see al so Luczak, 116

I1l. App. 3d at 304, 451 N. E. 2d at 1281 (a subcontractor is
entitled to a lien in the anmbunt shown to be due on the | ast
statenment for which paynent is nmade). The trial court erred in
granting St. Francis's nmotion for summary judgnment and denying
Excel’s motion for summary judgnent.

The judgnment of the circuit court of WII County granting
summary judgnent to St. Francis and denying summary judgnment to
Excel is reversed. We remand to the trial court to enter an order
granting Excel’s notion for sunmary judgnent.

Reversed and remanded.

HOLDRI DGE and O BRI EN, JJ., concurring
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