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Presiding Justice Jorgensen and Justice Hutchinson concurred in the judgment.

ORDER

Held: Thetrial court properly entered summary judgment, ordering thetrusteeto distribute
the remaining assets of atrust.

11  Three sisters became beneficiaries of their father’s trust. After two of the women passed

away, representatives of their estates brought this action to compel the third sister, who is also the
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trustee, to distribute the “remaining assets’ of thetrust. Thetrial court entered summary judgment,
ordering the trustee to distribute the remaining assets, including real estate defined in thetrust asa
“gpecial asset.” Thetrustee appeals, arguing that she has discretion to hold the special asset without
distributing it. We hold that the term “remaining assets,” which must be distributed under the
provisions of the trust, includes the special asset. Accordingly, we affirm thetria court’sdecision
to compel the distribution.

12 I. FACTS

13  Many of theunderlying facts are undisputed. On April 16, 1987, John H. Epstein executed
the John H. Epstein Trust (the “ Trust”). The Trust created an “Origina Trust” for the benefit of
John, and his spouse, Lucy, during John’slifetime. John died on July 11, 1988, at which point the
Trust directed that certain assets be distributed to a“ Marital Trust” for Lucy’ sbenefit and a“ Family
Trust” for the benefit of the coupl e’ sthree daughters during Lucy’ slifetime. Lucy passed away on
November 11, 1991.

4  TheTrust directed that, upon Lucy’ s death, the assetswould be transferred to three separate
“Descendants’ Trusts’ for the benefit of each of John’ sthreeliving daughters: Jean DesMarais(then
age 46), Susan Epstein (then age 45), and Laurie Dearlove (then age 39), who becametrustee. Each
was designated the primary beneficiary of a separate Descendant’s Trust.

15  Astrustee, Laurie distributed some of the assets to the beneficiaries during their lifetimes.
Now, the sole asset isan undivided one-half interest in real estate known asthe Tamarack Property.
Laurie personally owns the other one-half interest in the Tamarack Property.

16  Jeandied on June 2, 2007. In 2008, Harmon Brown, the executor of Jean’s estate, began

making repeated demandsthat L aurieexecute deedstransferringaone-sixth interestinthe Tamarack
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Property allocable to Jean’s Descendant’s Trust. Jean's estate and Laurie began negotiating for
Laurieto buy Jean’s share, but those negotiations failed and Laurie took the position that the Trust
gave her discretion not to distribute the Tamarack Property.
17 OnJunell, 2010, Jean’ sestatefiled apetition for acitation to discover and recover property
against Laurie in her capacity astrustee. The petition sought an order declaring that Jean’s estate
was the rightful owner of a one-sixth share of the Tamarack Property that was held in Jean’s
Descendant’s Trust.
18 On August 13, 2010, Laurie filed an answer to the petition and a cross-petition for
instructions. Laurie alleged ambiguitiesin the Trust provisionsregarding the proper distribution of
the Tamarack Property. Laurie named Susan and Kristin DesMarais, Jean’ sdaughter, asthird-party
respondents.
19  Susan died on October 16, 2010, and as a resident of Colorado, she appointed MelissaR.
Schwartz, the public administrator for the City and County of Denver, asher personal representative.
Schwartz has asserted that neither she nor Susan were served notice of the proceedings.
110 OnJune 28, 2011, thetrial court granted Jean’ s estate summary judgment, pending a ruling
on Kristin's affirmative defense of laches. Thetrial court determined that section 5.8 of the Trust,
which requires distribution of “remaining assets,” compelled the distribution of the Tamarack
Property. Section 5.8 provides as follows:
“5.8 Retention of Special Assets. A principal purpose of this Trust isto obtain for
my family the maximum value from Special Assets, and | intend that the Trustee have
complete freedom and flexibility to take any action or inaction as to Special Assets which

the Trustee believes advisable, in the Trustee' s sole discretion, regarding the sale, retention,
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development or any other use or disposition of Special Assets. Therefore, notwithstanding
any other provision, | direct that no Descendant’s Trust established under this Article shall
terminate for aminimum period of seven years after the death of the survivor of myself and
my spouse, and that no terminating distributions of principal under Sections 5.6 or 5.7 shall
be made which, as determined in the absolute discretion of the Trustee, would materially
jeopardize the above described purpose. The Trustee may in its absolute discretion, and |
encourage the Trustee to the maximum extent possible, to make distributions of principal
cash and liquid assetsto the primary beneficiary pursuant to Sections 5.6 or 5.7 to the extent
the Trustee believes such distributions can be made without materialy jeopardizing the
above described purpose. Any decisions made in good faith by the Trustee in attempting to
carry out these directions shall not be subject to review, and the Trustee shall be held
harmless from any cost or liability as to such decisions. Remaining assets of each
Descendant’ s Trust shall bedistributed to any primary beneficiary who hasattained theage
of 28 no later than the end of the seven year period provided in this Section.” (Emphasis
added.)

111 OnJuly 28, 2011, Laurie moved for reconsideration of the summary judgment awarded to

Jean’sestate. OnAugust 1, 2011, Schwartz filed her appearance as Susan’ srepresentative. Thetrial

court granted Susan’s estate leave to file an answer to Lauri€’ s cross-petition for instructions; a

response to Laurie's motion to reconsider; and a cross-petition for breach of fiduciary duty,

constructive fraud, and issuance of a citation to recover assets against Laurie.

112  On September, 27, 2011, thetrial court denied Laurie’ smotionto reconsider. Thecourt also

struck with prejudiceKristin' saffirmative defense of laches, whichisnot at issueinthisappea. The
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court reiterated its grant of summary judgment, ordering Laurieto distribute the remaining assets of
the Descendants’ Trusts, including one-sixth shares of the Tamarack Property to the estates of Jean
and Susan. Laurie, astrustee of the Trust, timely appeals.

113 1. ANALYSIS

114 Lauriechallengesthetria court’sorders granting the beneficiaries summary judgment and
ordering her to distribute the one-haf undivided interest in the Tamarack Property to herself, Jean’s
estate, and Susan’ sestate. Asowner of the other one-half interest in the Tamarack Property, Laurie
wishesto leave the Descendants Trusts' interest in the property undistributed. The estates of Jean
and Susan arguethat allowing Laurieto refuseto distribute theinterest in the property would amount
to a disinheritance.

115 The purpose of summary judgment is not to try a question of fact but, rather, to determine
whether agenuineissue of material fact exists. Adamsv. Northern Illinois Gas Co., 211 1ll. 2d 32,
42-43 (2004). Summary judgment is appropriate where the pleadings, affidavits, depositions, and
admissionsonfile, when viewed in the light most favorabl e to the nonmoving party, show that there
isno genuine issue of material fact and that the moving party is entitled to ajudgment as a matter
of law. 735 ILCS 5/2-1005(c) (West 2010); Klitzka v. Hellios, 348 IIl. App. 3d 594, 597 (2004).
In reviewing a grant of summary judgment, this court must construe the pleadings, depositions,
admissions, and affidavits strictly against the moving party and liberally in favor of the nonmoving
party. Williamsv. Manchester, 228 111. 2d 404, 417 (2008). Where reasonable persons could draw
divergent inferences from the undisputed materia facts or where there is a dispute as to a material
fact, summary judgment should be denied and the issue decided by the trier of fact. Espinoza v.

Elgin, Joliet & Eastern Ry. Co., 165 Ill. 2d 107, 114 (1995). If a party moving for summary
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judgment introduces facts that, if not contradicted, would entitle him to a judgment as a matter of
law, the opposing party may not rely on his pleadings aloneto raise issues of material fact. Klitzka,
348 111. App. 3d at 597.

116 Thesummaryjudgment procedureisto beencouraged asanaidintheexpeditious disposition
of alawsuit. Adams, 2111ll. 2d at 43. However, summary judgment isadrastic means of disposing
of litigation and should not be granted unless the movant’ sright to judgment is clear and free from
doubt. Forsythev. Clark USA, Inc., 224 111. 2d 274, 280 (2007).

117 A court’s primary concern in interpreting atrust instrument is to discover the intent of the
grantor, which the court will effectuateif itisnot contrary to law or public policy. CitizensNational
Bank of Parisv. Kids Hope United, Inc., 235 Ill. 2d 565, 574 (2009). In determining the grantor’s
intent, the court must first consider the plain and ordinary meaning of the words used and must
consider the entire document. Citizens National Bank, 235 I11. 2d at 574. Where the trust contains
language that is unambiguous and clear, theintent must be ascertained from that language; extrinsic
evidence may be admitted to aid the interpretation only if the document is ambiguous. Brown v.
Ryan, 338 Ill. App. 3d 864, 871 (2003). We review the trial court’s construction of the trust
instrument de novo.

118 Article V of the Trust governs the Descendants’ Trusts and contains provisionsfor
discretionary and mandatory distributions and for termination of thetrusts. Pursuant to section 5.2,
immediately following Lucy’s death, Jean, Susan, and Laurie became the primary beneficiaries of
the Trust, and the assets were transferred to the three Descendants’ Trustsfor their benefit. Section

5.9 defines the term “ special assets’ as, inter alia, any interest in real estate owned by the Trust at
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the time of John’s death. The parties agree that, asreal estate, the Tamarack Property isa* specia

119 Aseach of the primary beneficiaries was over 21 years old when the Descendants’ Trusts
were created, section 5.4 required the distribution of al net income from each Descendant’s Trust
to the primary beneficiary of that trust. Section 5.5 authorized the distribution of the principal of

each Descendant’ s Trust to the primary beneficiary and her descendants in the trustee’ s discretion.

20  Section5.8barsthetrusteefromterminatingthe Descendants’ Trustssooner than seven years
after Lucy's death. However, section 5.8 also provides that the “[rlemaining assets of each
Descendant’ s Trust shall be distributed to any primary beneficiary who has attained the age of 28 no
later than the end of the seven year period.” On November 11, 1998, which was exactly seven years
after Lucy’ s death, each of the primary beneficiaries was over the age of 28.

21 The estates of Jean and Susan argue that their shares of the Tamarack Property are the
“remaining assets of each Descendant’ s Trust,” which Laurie should have distributed on the seventh
anniversary of Lucy’ spassing. Laurie respondsthat a“special asset,” like the Tamarack Property,

is different from the “remaining assets’” and may be retained in her discretion after the seven-year
period expired. Thus, at issueiswhether the Trust grants Laurie, astrustee, the discretion to retain
the Descendants Trusts' interest in the Tamarack Property as a “ special asset” under section 5.9,
notwithstanding the mandatory distribution of “remaining assets’ under section 5.8. For the
following reasons, we concludethat Trust granted the trustee di scretion to manage the special assets
during the seven-year period but mandated distribution of all assets — including specia assets —

on the seventh anniversary of Lucy’s death.
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122 Asred estate, the Tamarack Property qualifies asa* special asset” under section 5.9 of the
Trust. Section 5.9 expressly authorizes the trustee to “retain any special assets” without regard to
the diversification that isordinarily considered prudent for trust investments. Laurie arguesthat the
Trust unambiguously excludes* specia assets’ fromthedefinition of “ remaining assets,” which must
bedistributed. Lauriealternatively arguesthat theterms’ definitions are ambiguous and that parole
evidence is necessary to ascertain the grantor’ sintent. Although the Trust does not define the term
“remaining assets,” we conclude that the term unambiguously includes specia assets.

123 Theplain and ordinary meaning of “remain” is “to be a part not destroyed, taken away, or
used up,” to be " still extant, present, or available,” and to be“left whentherestisgone.” Webster's
Third New International Dictionary at 1919 (1993). In the context of land, “remain” isalso defined
as “to stay or continue for the benefit of another than the grantor.” Webster's Third New
International Dictionary at 1919 (1993).

124 Inthiscase, regardiess of its label asa* special asset,” the Tamarack Property was an asset
that was not destroyed, taken away, or used up at the end of the seven-year period following Lucy’s
death. The undivided one-half interest in the Tamarack Property, having been set aside for the
benefit of Jean, Susan, and Laurie, wasavailablefor distribution. “ Remaining assets” meansall Trust
assets that were left seven years after Lucy’ s death. The Tamarack Property was |eft on that date,
and therefore is among those remaining assets that must be distributed under section 5.8. We
concludethat thetrial court correctly declined to consider parole evidence to ascertain the meaning

of “remaining assets.”
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125 Including “special assets’ among the “remaining assets’ is the best indication of John's
intent, especially where heeasily could haveexplicitly excluded “ special assets’ from themandatory
distribution provision of section 5.8. We decline to read into the Trust aterm that is not there.
126 Inaddition to the mandatory distribution provision of section 5.8, the modifier “remaining”
is used in connection with “assets’ elsewhere in the Trust document. Our interpretation of
“remaining assets’ in section 5.8 is consistent with that use. When Lucy died, the Tamarack
Property was considered aremaining asset that was to be transferred into the Descendant’ s Trusts
under sections 3.4 and 4.3. Specifically, the Trust directed that, upon Lucy’ s death, the Marital and
Family Trusts would terminate. The “remaining Marital Trust assets’ and the “remaining Family
Trust assets’ then were allocated to the Descendants’ Trusts. Our interpretation of section 5.8 is
consistent with that transfer.
127 Inentering summary judgment, the trial court determined that sections 5.6 and 5.7 are not
relevant to the distribution of the Tamarack Property. Laurie contends that section 5.6 isthe only
means of terminating the Trust, and therefore, section 5.8 cannot be interpreted to compel
distribution of the special assets. We disagree. Giving the words of sections 5.6, 5.7, and 5.8 their
plain and ordinary meaning shows that these sections provide for three methods of distribution,
depending on the circumstances.
128 Section 5.7 directs termination of a Descendant’s Trust within the seven year period if the
primary beneficiary dies, and the section orders distribution of the remaining assets pursuant to a
power of appointment. Section 5.7 provides as follows:

“5.7 Special Testamentary Power of Appointment. Notwithstanding any other

provision of this Article (except Section 5.8 to which this Section is subject), upon the death
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of the primary beneficiary of a Descendant’s Trust, the Trustee shall distribute any part of
all of such trust’s assets, in trust or otherwise, to or for the benefit of one or more such
beneficiary’ sdescendants (whenever born), as such beneficiary may appoint by Will making
specific reference to this power.”
129 Section 5.7 granted the primary beneficiaries apower of appointment of their interest in the
Trust. However, section 5.7 does not apply under the circumstances presented here, as Jean, Susan,
and Laurie lived past the seven-year period.
130 Weagreewith Susan’ sinterpretation of section 5.6 asa* catch-all” provision that directs the
distribution of remaining assets when aprimary beneficiary of aDescendant’s Trust dieswithin the
seven-year period and does not exercise the power of appointment granted in section 5.7. Section
5.6 provides as follows:

“5.6 Termination. This Sectioniswithout further reference subject to the provisions
of Section 5.7 and no distributions shall be made under this Section 5.6 which the Trustee
believes, inthe Trustee' ssolediscretion, would materially jeopardizethe purposesof Section
5.7. Upon the death of a primary beneficiary of a Descendant’s Trust, the Trustee shall
allocate the remaining assets of such trust, subject to the Descendant’s Trust withholding
provisions, in shares per stirpesfor:

(a) Such beneficiary’ s then living descendants, or if none;
(b) The then living descendants of such beneficiary’ s nearest ancestor who
has descendants then living and who was either my descendant or myself.”
131 Likesection5.7, section 5.6 does not apply under the circumstances presented here because

Jean, Susan, and Laurielived beyond the seven-year period. Becauseall of the primary beneficiaries

-10-
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were living and over the age of 28 on the seventh anniversary of Lucy’s death, section 5.8 directed
the distribution of the remaining assets on that date. In light of the three separate distribution
scenarios, we conclude that thetrial court correctly determined that section 5.8 compelled Laurieto
distribute a one-sixth share of the Tamarack Property to Jean’s Descendant’s Trust and Susan’s
Descendant’s Trust on the seventh anniversary of Lucy’s death.

132 Designating the Tamarack Property asaspecial asset exempted the trustee from the prudent
investor requirement of diversification with respect to those specia assets while they were held in
the Trust. Furthermore, section 5.8 providesthat “ A principal purpose of this Trust isto obtain for
my family the maximum value from Special Assets, and | intend that the Trustee have complete
freedom and flexibility to take any action or inaction asto Special Assetswhichthe Trusteebelieves
advisable, in the Trustee's sole discretion, regarding the sale, retention, devel opment or any other
useor disposition of Special Assets.” However, granting Laurie, astrustee, the discretion to manage
the special assets without regard to diversification while they are in the Descendants' Trusts does
not exclude them from the“ remaining assets’ that must be distributed upon the seventh anniversary
of Lucy’' sdeath. Section 5.9, which defines “ special assets,” does not mention distribution or refer
to section 5.8. Instead, section 5.9 grants the trustee discretion only regarding the sale, retention,
development or any other use of disposition of Special Assets, while they are held in trust. The
trustee lost that discretion on the seventh anniversary of Lucy’s death.

133 The mandatory distribution of the Tamarack Property does not render the provisions
regarding specia assets moot, as Laurie maintains. The mandatory distribution under section 5.8
and discretionary management of section 5.9 achieve the purpose of giving the trustee discretion to

maximize the value of the special assets before the mandatory distribution date.

-11-
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134 Under the circumstances of this case, section 5.8 operated in a way that both barred the
trustee from distributing the assets in the Descendants’ Trusts before the seventh anniversary of
Lucy’ sdeath but mandated distribution oncethat day arrived. Wereject Lauri€' sassertion that this
is an “absurd” result. The seventh anniversary of Lucy’s death is a triggering date, similar to a
beneficiary reaching a certain age. The use of triggering dates in Trust documents is common.
Rather, we view as absurd Lauri€’ s interpretation of the Trust, which would create Descendants
Trusts where all the assets, except for the specia assets, would be distributed on a specific date,
while leaving the trustee with the discretion to hold the specia assets indefinitely, subject only to
the rule against perpetuities, which is cited in the Trust agreement.

135 Inarguing that section 5.8 does not require distribution of the Tamarack Property, Laurie
argues that section 5.6, which provides a means for terminating the Descendant’ s Trusts, contains
apatent ambiguity. A patent ambiguity arises out of the words themselves. Section 5.6 provides,
in part, that “ no distributions shall be made under this Section 5.6 which the Trustee believes, in the
Trustee's sole discretion, would materially jeopardize the purposes of Section 5.7.”

136 The parties agree that, although section 5.6 refers to a purpose stated in section 5.7, the
referenceis ascrivener’ serror because section 5.7 contains no stated purpose. The only statement
regarding the purpose of the Trust isin section 5.8, which statesthat the Trust’ sgoal isto maximize
value for the family: “[a] principal purpose of this Trust isto obtain for my family the maximum
value from Specia Assets, and | intend that the Trustee have complete freedom and flexibility to
take any action or inaction asto Special Assetswhichthe Trusteebelievesadvisable, inthe Trustee's
solediscretion, regarding the sale, retention, development or any other use or disposition of Special

Assets.”

-12-
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137 Inentering summary judgment against Laurie, thetrial court determined that the scrivener’s
error of section 5.6 does not change the interpretation of section 5.8. Without argument or citation
to authority, Laurie argues that the scrivener’s error renders the Trust ambiguous. We consider
Laurie’' s conclusory argument forfeited. In any event, the existence of a scrivener’s error does not
necessarily render section 5.6 ambiguous, especially considering that the parties agree that the
grantor’ s intent was to refer to the purpose stated in section 5.8.

138 Laurie aso argues that the Trust contains a latent ambiguity regarding the definition of
“remaining assets’ such that parole evidence must be considered to ascertain John’ sintent. A latent
ambiguity arises out of the results of aliteral application of the words. As discussed, sections 5.6,
5.7, and 5.8 are reconciled easily to avoid rendering any provision meaningless. We disagree with
Laurie that the terms “remaining assets’ and “ specia assets’ are reasonably and fairly susceptible
to more than one interpretation.

139 Construing the pleadings, depositions, admissions, and affidavits strictly against Jean and
Susan and liberally in favor of Laurie, we conclude that the trial court did not err in entering
summary judgment against Laurie. Viewing therecord in the light most favorableto Laurie shows
that thereis no genuine issue of material fact and that Jean and Susan are entitled to ajudgment as
amatter of law. See 735 ILCS 5/2-1005(c) (West 2010); Klitzka, 348 IIl. App. 3d at 597.

140 CONCLUSION

41  TheTrust providedfor distributionsduring the seven yearsthat the Descendants’ Trusts were
required to be in existence. The Trust mandated that net income from the Descendants’ Trusts be
distributed to the beneficiaries, while the principal could be distributed at the trustee’s discretion.

What was left after the seven-year period are the “remaining assets.” The plain and ordinary

13-
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meaning of theterm “remaining assets’ isthe assetsleft in the Trust seven years after Lucy’ sdeath.
The Tamarack Property was an asset that was |eft seven years after Lucy’ sdeath, and therefore, the
trustee lacked discretion to retain it. We hold that the trial court correctly entered summary
judgment, ordering Laurie to distribute the shares of the Tamarack Property.

142  For the reasons stated, the judgment of the circuit court of Lake County is affirmed.

143 Affirmed.
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