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NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1).
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)
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)
INDUSTRIAL RESOURCE GROUP, LLC, ) Honorable
) Diane E. Winter,
Defendant-Appel lant. ) Judge, Presiding.

JUSTICE ZENOFF delivered the judgment of the court.
Justices Hudson and Birkett concurred in the judgment.

ORDER

Held: Tria court did not abuse its discretion in barring witness whom defendant did not
discloseinitsanswersto Rule213(f) interrogatories; judgment agai nst defendant was
affirmed where trial court’s findings on plaintiff’s breach of contract claim and
defendant’ sfraudulent inducement affirmati ve defense werenot against the manifest

weight of the evidence.
11 Plaintiff, International Profit Associates, Inc. (IPA), sued defendant, Industrial Resource
Group, LLC (IRG), in the circuit court of Lake County, seeking to recover money defendant

allegedly owed plaintiff under acontract for business management consulting services. Following

a bench tria, the court entered judgment in favor of IPA in the amount of $3,020.87. Defendant
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appealsfrom the judgment entered in favor of IPA and from an order barring witness Nancy Miller
from testifying at trial. For the reasons that follow, we affirm.

12 . BACKGROUND

13 Defendant is an Indiana corporation that provides hydraulic and pneumatic repair and
retrofitting services. Plaintiff is an Illinois corporation that provides business management
consulting services. In June 2007, plaintiff filed a one-count breach of contract complaint against
defendant. Plaintiff alleged that defendant entered into acontract with IPA on April 19, 2007, under
which IPA wasto provide 250 hours of management consulting services at arate of $245 per hour
plus expenses. Plaintiff further alleged that it performed 141 hours under the contract, and that
defendant still owed it $19,338.48 for its services.

14  Attached to the complaint was the consulting services agreement between plaintiff and
defendant. Theagreement provided asfollows. 1PA would assign aproject manager and abusiness
consultant to the project, which would commence on April 23, 2007. The project manager would
“prepareaV alue Enhancement Program encompassi ng the obj ectivesand scope of the engagement.”
Results depended on many factors, and it was “understood and agreed that no express or implied
warranty of any general or specific results shall apply to the work done under this agreement.”
Defendant agreed to “pay all invoicesin full, upon presentation,” and there would be “at |east one”
invoice per week. Defendant could “recess the engagement” at the end of any business day. The
agreement was signed by IRG’ s owner, Vincent Naccarato.

15 On July 27, 2007, defendant filed its answer to plaintiff’s complaint and asserted fraudulent
inducement asan affirmativedefense. Defendant’ sallegati ons spanned 30 pages and contended that

plaintiff was a corporate entity through which certain individuals, led by John Burgess, conducted
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a scheme to fraudulently induce clients into signing contracts for consulting services, which were
of no valueto them.

16  According to defendant’s allegations, the scheme began with a telemarketer contacting a
potential client to set up a sales appointment. A salesperson then arrived at the appointment and
attempted to sell the client an “objective” survey of the client’s business. If the salesperson
successfully sold asurvey, then abusinessanalyst would arrive shortly thereafter to conduct it. Once
on site, the analyst would follow a scripted routine whereby the analyst would obtain the client’s
financial information, concoct inflated “problem costs’ that the analyst would attribute to poor
business management, and present a consulting services agreement under which IPA proposed to
rescue the client from its business management failures. According to defendant, the salesperson
and the analyst would guarantee the client athree-to-one return on consulting fees, despite knowing
the assurance to be false.

17 Defendant further alleged that plaintiff trained its analysts to “ psychol ogically manipul ate”
clients with the goa of “wear[ing] the client down to create urgency.” For example, defendant
alleged that plaintiff’s training manuals instructed the analyst to perform a “council call” to a
“council of advisors’ in the client’ s presence, in order to falsely instill confidencein the client that
the analyst was backed up by ateam of business experts. Defendant also alleged that the training
manualsinstructed analyststo “drop bombs’ of misleading financial datato instill in the client fear
of imminent financial meltdown. Defendant further alleged that the training manualsinstructed the
analyst to never toleaveacopy of the busi ness survey—which allegedly consisted of boilerplatewith
the client’s financial data plugged in—with the client, so that the client would not have the

opportunity to scrutinize the analyst’s claims.
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18  Defendant alleged that plaintiff succeeded in fraudulently inducing it to sign a consulting
services agreement by employing this scheme. According to defendant, an IPA telemarketer
contacted defendant during April 2007. On April 18, 2007, IPA business analyst Sheri Pollard met
with defendant’s owner. Using the misleading and deceptive tactics outlined above, Pollard
fraudulently induced defendant to enter into an agreement with IPA for 250 hours of consulting
services at arate of $245 per hour plus expenses. On April 23, 2007, IPA project manager Robert
Bratti and IPA business consultant William Barger arrived at defendant’ s premises to begin the
consulting project. Defendant ultimately paid IPA approximately $22,000 in consulting fees.

19 A. Order Barring Witness Nancy Miller

10 Nancy Miller was aformer employee of IPA who, in January 2010, signed an affidavit in
connection with a2007 federal suit filed by defendant and other former clients of I1PA against John
Burgess, the founder of IPA, and other individuals (Amari Co. v. Burgess, No. 07-C-1425). The
federal suit alleged that the consulting services schememasterminded by Burgessand othersviolated
the Racketeer Influenced and Corrupt Organizations Act (RICO) (18 U.S.C. § 1961 et seq. (West
2010)). Inthefederal affidavit, Miller described variousinstances of plaintiff’s deceptive business
practices, including that the “council call” performed in a prospective client’s presence was a
charade, during which the analyst was“ simply placed on hold, while[the analyst] pretended to talk
to agroup of experts while no one was on the other end.” Miller also stated that IPA’ s consultants
were not actualy bonded for $2,000,000, as IPA told its clients, and that IPA misrepresented to
clients the educational background and business experience of its employees.

11  Theprocedural history relevant to thetrial court’ sorder barring Miller fromtestifying at trial

began in June 2008, when defendant tendered itsinitial responses to plaintiff’s written discovery.
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After defendant tendered itsresponses, plaintiff filed amotion to compel and for sanctions. Plaintiff
argued in part that, in defendant’s answers to Supreme Court Rule 213(f) (eff. Jan. 1, 2007)
interrogatories, defendant’ sattorney, Robert Reda, had merely attached thewitnessdisclosuresfiled
in the federal case. Plaintiff further asserted that the verification pages attached to defendant’s
discovery responses were simply copies of the verification pagesused inthefederal suit. Beforethe
trial court ruled on plaintiff’s motion, the court granted Reda leave to withdraw as attorney for
defendant.

12 On August 14, 2008, the trial court granted attorney Leon Edelson leave to appear for
defendant. Apparently, Edelson then told thetrial court that defendant had not reviewed or verified
the discovery responses that Reda had tendered, and that he wanted to withdraw the responses and
tender new ones. Presumably, thetrial court permitted Edelson to do so, because, on September 29,
2008, the trial court granted defendant 21 days to respond to written discovery. After defendant
failed to comply with this order, the court ordered defendant to answer written discovery by
November 3, 2008. On November 19, 2008, after defendant again failed to answer written
discovery, the trial court entered an order barring defendant from introducing at trial evidence or
testimony for which plaintiff had sought discovery.

113 On April 14, 2009, the trial court granted the law firm of Churchill, Quinn, Richtman &
Hamilton, Ltd. (Churchill) leave to appear for defendant. On October 5, 2009, Churchill attorney
Mark Van Donselaar filed amotion to vacate the November 19, 2008, order barring defendant from
introducing evidence at trial. On October 8, 2009, the trial court granted defendant’ s motion and

ordered defendant to tender discovery responses by October 23, 2009.
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114 Defendant subsequently tendered new discovery responses. While defendant’sinitial
answersto Rule 213(f) interrogatories had disclosed Miller as awitness—she was one of numerous
witnesseslisted on thedisclosuresfiledin thefederal suit—defendant’ snew answersdid not disclose
Miller as a witness. In the introductory paragraphs of its “superceding” interrogatory answers,
defendant stated that it “ hereby revoked] and repudiate]d] any interrogatory answers purportedly
made and served on its behalf by Robert Reda*** or by Leon Edelson.” Defendant stated that it
“had no such knowledge of such answersprior to the engagement of [attorney Van Donselaar].” The
new answers were properly verified by Naccarato on behdf of IRG.

115 OnNovember 5, 2009, after ahearing, the trial court ordered plaintiff to make available six
witnesses for discovery depositions. Miller was not one of the witnesses. Meanwhile, defendant
substituted attorneys one more time. On December 1, 2009, attorney Merle Royce filed his
appearance on behalf of defendant.

116 On March 8, 2010, plaintiff filed an “emergency motion to quash depositions.” Plaintiff
stated that it had recently received notices of five depositions from defendant. Plaintiff argued that
defendant had failed to take the discovery depositions of the witnesses listed in the November 5,
2009, order, and that being forced to take the depositions now, just a few weeks before the tria,
would prejudice plaintiff. That day, after ahearing, thetrial court ordered that the depositionstake
place on April 26, 2010, the day before the trial was scheduled to start. Again, Miller was not
mentioned in the order.

117 On April 1, 2010, plaintiff filed a motion to exclude Miller as awitness at trial. Plaintiff
anticipated that defendant would attempt to call Miller as a witness, because defense counsel had

recently tried to call her as awitness at the trial of another case brought by IPA. Plaintiff asserted
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that defendant had not disclosed Miller initsanswersto Rule 213(f) interrogatories, and that plaintiff
would be prejudiced were it required to take the deposition of an additional witness on April 26,
2010.

118 Defendant argued in response that plaintiff had known about Miller since at least January
2010. At that time, defense counsel had sought to continue an arbitration hearing in another case
being prosecuted by IPA because Miller had been unableto attend the hearing to testify. Defendant
further argued that, on March 9, 2010, it had disclosed Miller asawitnessin yet another case being
prosecuted by IPA. Onthat date, defense counsel had e-mailed plaintiff’s counsel, stating hisintent
to call Miller asawitnessin that case. Defense counsel had attached to the e-mail Miller’ s federal
affidavit. Defendant further argued that it had offered Miller for deposition on March 22, 2010, in
the other IPA case. On April 5, 2010, thetrial court entered an order barring Miller from testifying
at trial, finding both that defendant had failed to disclose Miller in its answers to Rule 213(f)
interrogatories and that Miller was not a“ material witness.”

119 B. Bench Trial

20 Thebenchtria beganonApril 27, 2010, and lasted two days. Naccarato, defendant’ s owner,
testified regarding hisexperiencewith plaintiff. Hetestified that atelemarketer from |PA contacted
him and offered to set up ano-cost appointment with a salesperson, to which Naccarato agreed. He
testified that the telemarketer’ s “ one hook” was that IPA guaranteed athree-to-one return on every
dollar spent on consulting fees. On April 12, 2007, IPA senior area manager Patricia Freeland
arrived and made her pitch. Freeland emphasized the three-to-one guarantee. After Naccarato told
her he could not afford the $1,200 survey fee, Freeland told him that IPA had a “really good”

business analyst who “happened to be in town,” and she offered to cut the survey fee to $500.
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Naccarato accepted, and IPA business analyst Sheri Pollard arrived afew days later to conduct the
survey.

21 Naccarato testified that Pollard spent approximately two days preparing the survey of
defendant’s business. She interviewed employees and had full access to defendant’s financial
records. At some point during the second day, Pollard conducted a* council call” in Naccarato's
presence. Naccarato testified that he could hear Pollard’ s side of the conversation only, and that she
was“ strongly advocating” and “ going to bat” for defendant. It appeared to Naccarato that therewas
concern on the other end of the line over whether defendant’ s “ sales volume was big enough” for
IPA to takeit on asaclient. Naccarato was “sitting there very apprehensive about whether or not
[defendant] was going to be able to be taken on by IPA.” During the conversation, Pollard “turned
thetide,” and IPA agreed to accept defendant as a client.

22  Pollard then had a 15-minute meeting with Naccarato during which she presented the survey
results. She told him that the numbers in the survey reflected what defendant could achieve if it
“based everything on [its] best performance.” Shetold him that defendant’ s profits could increase
by $168,000. Naccarato also testified that the survey mentioned an “ owner’ s bonus of $900,000.”
The numbers that Pollard showed him “were pretty impressive.” When Pollard continued to read
through the survey, Naccarato told her, “Look, | know how to read. Wedon't haveto do this. | am
going to take you at your word you can do this. Let'sgo.” At the end of the 15-minute meeting,
Naccarato signed an agreement for consulting services on behalf of defendant. Pollard did not leave
acopy of the survey with defendant.

123 Pollard’ stestimony differed in some respects from Naccarato’ s testimony, but was largely

consistent. Pollard denied making acouncil call. Sheaso testified that she read through the entire
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contract with Naccarato before he signed it, including the portion requiring payment of weekly
invoices. She had not told Naccarato that IPA’ s employees were paid on acommission, because it
had never come up. She admitted that she told Naccarato she would not recommend defendant as
aclient unless she were sure that defendant would receive a three-to-one return on the consulting
fees. She also admitted that she did not leave a copy of the completed survey with defendant.
124 Regarding the survey itself, Pollard testified that it contained an “optimal detail income
statement,” which combined defendant’ s best performancesin various categories of expensesfrom
yearsprior to calculate defendant’ s“ optimal profit.” Thesurvey, which wasadmitted into evidence,
reported that defendant’ s“ optimal profit” for asingle year would be $204,766, or 14.3% of revenue.
Thesurvey further reported that defendant’ s profit ratefor the years 2005 and 2006 had equaled only
3.6% and 3.1% of revenue, respectively, and that defendant’s projected profit for 2007 was only
3.2% of revenue. The survey projected a five-year cumulative “minimum mandatory profit” of
$1,369,469, of which $900,029 would bean “owner’ sbonus.” Pollard said shetold all of her clients
that achieving the optimal profit numbers would be “difficult because you would have to be in
100 percent control 100 percent of thetime.” The numbers represented “the absolute most perfect
that you can do.” She testified that “someplace in the middle” was “ideally where redlistically a
client could land.” She offered the more conservative estimate “to maintain credibility and to be
realistic.”

125 Naccarato testified that IPA project manager Richard Bratti and IPA consultant William
Barger arrived on April 23, 2007, the Monday after Naccarato signed the agreement. Naccarato
expressed concern to Bratti over defendant’ s ability to pay for the consulting project. Bratti “spent

alot of time just basically calming [him] down” and told him that IPA would “work out” how
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defendant would be able to pay for the project. According to Naccarato, on the second day that
Bratti was there, he and Bratti agreed to a “payment plan” whereby defendant would pay IPA’s
weekly invoices using post-dated checks, and IPA would not cash the checksif defendant did not
have sufficient fundsin its account. Bratti aso agreed that the post-dated checks would be spread
out “end-to-end,” rather than “ stacked,” so that only one post-dated check per week woul d be cashed.
Naccarato testified that he thought Bratti handwrote this agreement on the “Vaue Enhancement
Review” dated April 24, 2007. However, the document, which was admitted into evidence at trial,
contained the following typed language: “In order to assist you in the financial management of the
project, | have been ableto obtain permission from my director to work within your cash constraints.
Therefore | am presenting to you for approva a payment plan which we will agree to.” This
handwritten language followed: “Further to the agreement, the client has agreed to accelerate
payments if surplus of cash occurs.” Both Bratti and Naccarato initialed next to the handwritten
language and signed the document.

126 Naccarato testified that, at some point early during the second week, Barger informed him
that the payment plan would be changed from “end-to-end” to “stacking,” whereby more than one
post-dated check would be cashed in agiven week. This frustrated Naccarato, but Barger showed
him a* cash management forecast” spreadsheet that reveal ed that defendant had sufficient fundsto
pay the second week’ sinvoices. Naccarato testified that he later discovered that Barger had atered
the spreadsheet to changethetermsfor defendant’ saccounts payablefrom duein 30 days, whichwas
defendant’ snorm, to duein 60 days, which madeit appear that defendant had more cash thanit did.
127 During his testimony, Barger admitted to changing from an “end-to-end” to a*“ stacking”

payment plan during week two of the project. Barger also testified that, after he broke the newsto

-10-
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Naccarato that the payment plan would be changed, Naccarato expressed concern over being able
to afford the payments. Barger admitted to showing him the “cash management forecast”
spreadsheet during weekstwo and three of the project. The cash management spreadsheet for week
two, which was admitted into evidence at trial, revealed that someone had entered defendant’s
accounts payable as due in 60 days. The spreadsheet for week three revealed that someone had
entered the accounts payable as due in 40 days.
128 At the end of the third week, after IPA refused to defer cashing a check after defendant
incurred an unexpected expenseto repair atruck, Naccarato exercised hisright under the agreement
to “recess’ the project. He also stopped payment on all of the post-dated checks that I1PA had not
yet cashed. In hisletter recessing the project, which was dated May 10, 2007, Naccarato wrote that
he was motivated not by “dissatisfaction with your representative,” but by “a very rea concern
regarding my ability to pay.” At trial, Naccarato testified that, at the time he recessed the project,
hewassatisfiedwith IPA’ swork. Naccarato had also signed weekly “V a ue Enhancement Reviews’
in which he had rated IPA’ s performance as ranging from “ 3 out of 5” to “5 out of 5.”
129 Following the bench trial, both parties filed memoranda in support of their positions. On
November 22, 2010, thetrial court entered itsjudgment order. The court found that the parties had
entered into an agreement to perform a survey of defendant’s business and, subsequently, a
consulting agreement. Regarding defendant’ s fraudulent inducement defense, the court found:
“The[d]efendant claims|1PA’ s survey was not objective and unbiased becauseit was
performed by an analyst who received acommission which was not disclosed. No evidence
was offered that the survey contained any untrue statements. The [d]efendant cannot

reasonably rely on IPA’ sclaim to conduct an objective and unbiased analysis of the business

-11-
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when [d]efendant knew that IPA’ s business was to remediate business problems. |PA had
an interest in obtaining a Service Agreement after the completion of the survey. Therefore,
the fact that the fee paid for the survey was paid as a commission to the [analyst is not a
material fact that IPA had to disclose.

No evidence was presented that the 3 to 1 assurance was a false statement when
made. Mr. Naccarato testified that the analyst, Sherri [sic] Pollard[,] told him he would
receive a3 to 1 ‘guarantee’ as opposed to Ms. Pollard’ s testimony that she used the word
‘assurance.” The Agreement for Services does not reference such a guarantee and in fact
contains language specifically excluding any types of warranty. Therefore, the word
difference becomes immaterial.

Finally, evidence that [p]laintiff utilizes a marketing strategy designed to obtain
clientsand receive payment for serviceswhichisaggressive and at times disingenuous, does
not mean the conduct implementing the strategy isfraudulent. The Agreement for Services
contains an integration clause, adisclaimer of any warrantiesand acancellation clause. The
fact [p]laintiff created pressure, urgency and appeaed to [d]efendant’ s desire for increased
profits and net spendable monies does not constitute fraud in the inducement. Thefact that
[p]laintiff’s business model is designed to insure payment and requires customers to rate
performance and agreeto all charges on aweekly basis does not amount to fraud.”

130 Attria, IRG also argued that it was not liable under the contract because IPA had breached
the oral agreement to extend the contract’s payment terms. Regarding this argument, the court

found:

-12-
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“Mr. Naccarato testified that he was pleased with Mr. Barger’ s services and the only
reason he recessed the project was because he felt IPA had not complied with their ora
agreement to extend payment termsif IRG’ s cash flow could not support the payments. Mr.
Naccarato testified that he discussed this concern with Mr. Barger and they memorialized an
agreement to extended payment terms at page 112 of the first weeks [sic] Vaue
Enhancement Review. However, theactual language of the handwritten change providesfor
an acceleration of payments if surpluses of cash should occur. No provision is found for
extended payment terms in any of the written documents, but the parties clearly agreed to
vary the contract terms. |PA did extend flexible payment termsto IRG by taking 3 checks
payable weekly for the first weeks' [sic] services. Mr. Naccarato became dissatisfied with
IPA when IPA insisted in the middle of the second week that checks for the second weeks
[sic] serviceswould comedueat the sametime checksfor thefirst weeks' [sic] serviceswere
coming due thus changing the payments from ‘end to end’ to ‘stacking.” However, he
continued the servicesinto the third week when the project was recessed. Later, when IRG
requested IPA to hold off cashing a post-dated check dueto lack of cash flow, IPA refused.
It wasat that point IRG stopped payment on all outstanding checksto IPA. Mr. Naccarato’'s
stated reason for non-payment was his dissatisfaction with extended payment terms which
were never part of the written contract and were only vague ora modification agreements.

Mr. Naccarato testified credibly that he advised Mr. Barger that hisvendorsrequired
payments on a 30 day basis and that payment schedul e was important to his business and to

hisvendors businesses. Mr. Naccarato testified that he was concerned about his ability to

13-
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afford IPA’s services. Mr. Barger’s testimony acknowledged telling Mr. Naccarato 1PA
would take it day by day and that he would use the cash flow reports to assess his
affordability. When Mr. Naccarato was told in the middle of the second week that the
payment terms being offered were now ‘stacking’ instead of ‘end to end’ he was shown a
cash flow chart which lengthened hisaccount payablesfrom the 30 dayswhich hehad aways
met to 60 days the second week and 40 days the third week. Based upon the altered cash
flow chart, he issued the checks for the second and third weeks' services. ***

The 30 day vendor payment schedule was a material aspect of the business. Mr.
Barger knew that IRG was committed to the 30 day payment schedule. Mr. Barger was the
person preparing the cash flow analyses and presenting them to Mr. Naccarato and yet he
professed not to know how the changes could occur. Mr. Barger was the only author listed
for the computer program. Mr. Barger’ ssuggestion that IRG’ s staff madethe changesin the
account payables was not credible. Mr. Naccarato relied on the cash flow report in the
middle of the second week asto the company’ sability to afford IPA’ sservices. Based upon
the cash flow reports, Mr. Naccarato continued with IPA’ s service for the remainder of the
second and through the third week. Mr. Naccarato would not have approved of the
lengthening of the account payable time periods and he would have ended IPA’a [sic]
services as of Wednesday of the second week.

Theinvoice for the second week was $11,328.36. Prorated for 2 days of the total of
5 billed, the prorated amount is $4,531.35 which would not be due to IPA aong with the

third week’s bill of $11,786.26 for atotal of $16,317.61. The total billed was $19,338.48
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less the disallowed hillings of $16,317.61 leaving a balance of [sic] owed to IPA of

$3,020.87.”
Based on these findings, the trial court entered judgment in the amount of $3,020.87 in favor of
plaintiff and against defendant. On February 23, 2011, the court denied defendant’s motion for
reconsideration. Thistimely appeal followed.
131 [l. ANALYSIS
132  Defendant appealsfrom (1) the order barring witness Nancy Miller from testifying at trial
and (2) the order entering judgment in favor of IPA. We address each in turn.
133 A. Order Barring Witness Nancy Miller
134 Defendant argues that the trial court erred when it barred witness Nancy Miller from
testifying at trial. Defendant contendsthat itsfailureto disclose Miller wasinadvertent. Defendant
further argues that plaintiff had known of the potential for Miller being a witness for some time,
since defendant had disclosed Miller in its preceding Rule 213(f) disclosures, which attorney Reda
tendered to plaintiff in June 2008, even though attorney Edelson later withdrew those disclosures.
Defense counsel also disclosed Miller asawitnessin two other cases being prosecuted by 1PA, the
first disclosure dating back to January 2010. Defendant further contendsthat Miller wasamateria
witnessto itsfraudul entinducement defense, because Miller would havetestified that IPA’ sbusiness
surveys were biased, that the promise of athree-to-one return was false, that the council call wasa
sham, and that the problem costswere concocted to scare clientsinto purchasing consulting services.
135 Supreme Court Rule 213(f) (eff. Jan. 1, 2007) provides that “[u]pon written interrogatory,
a party must furnish the identities and addresses of witnesses who will testify at trial ***.” Rule

213(i) imposes aduty on aparty to supplement its discovery responses whenever new or additional
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information becomes known. 1ll. S. Ct. R. 213(i) (eff. Jan. 1, 2007). The committee commentsto
Rule213(f) statethat it ismeant “to prevent unfair surpriseat trial, without creating an undue burden
on the parties beforetrial.” I1ll. S. Ct. R. 213(f), Committee Comments (adopted March 28, 2002).
136 Supreme Court Rule 219(c) (eff. July 1, 2002) empowers atrial court to impose sanctions
for a party’s unreasonable failure to comply with the rules regarding discovery. “A party’s
noncomplianceis‘ unreasonable where there has been a deliberate and pronounced disregard for a
discovery rule.” H & H Sand & Gravel Haulers Co. v. Coyne Cylinder Co., 260 Ill. App. 3d 235,
242 (1992). Once a court has imposed a sanction, “the sanctioned party has the burden of
establishing that the noncompliance was reasonabl e or justified by extenuating circumstances.” In
re Estate of Andernovics, 311 Ill. App. 3d 741, 746 (2000). One sanction available under Rule
219(c) isto bar an undisclosed witness from testifying at tria. IlI. S. Ct. R. 219(c)(iv) (eff. July 1,
2002). Wereview atria court’s decision to impose a sanction under Rule 219(c) for an abuse of
discretion. Shimanovsky v. General Motors Corp., 181 Ill. 2d 112, 120 (1998). To determine
whether the court abused its discretion, we look at the following factors: (1) the surprise to the
adverse party; (2) the pregjudicia effect of the proffered testimony or evidence; (3) the nature of the
testimony or evidence; (4) the diligence of the adverse party in seeking discovery; (5) thetimeliness
of the adverse party’s objection to the testimony or evidence; and (6) the good faith of the party
offering the testimony or evidence.” Shimanovsky, 181 Ill. 2d at 123-24.

137 Defendant urgesusto review de novo thetrial court’ sdecision to bar Miller from testifying,
becausethefactsare uncontroverted, and because we can *independently decidethe propriety of the
sanction.” Defendant’ sargument iswithout merit. Theissue before usisnot whether it was proper

for the trial court to apply Rule 219(c) to the undisputed facts, but whether the court abused its
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discretioninimposing aparticul ar sanction under Rule 219(c). ComparelnreMarriageof Bonneau,
294 111. App. 3d 720, 723 (1998) (reviewing de novo the issue of whether a discovery privilege
applied to undisputed facts), with Shimanovsky, 181 11l. 2d at 123 (reviewing for abuse of discretion
the trial court’simposition of a particular sanction under Rule 219(c)).

138 Initidly, we conclude that the trial court did not abuse its discretion in concluding that
defendant unreasonably failed to comply with Rule 213(f). We note that the parties do not dispute
that defendant failed to disclose Miller in its “superceding” Rule 213(f) interrogatory answers.
Moreover, defendant did not establish that its failure to comply with the rule was reasonable or
justified by extenuating circumstances. Aswediscuss below, defense counsel knew that Miller was
a potential witnessin January 2010, yet he took no formal action to disclose Miller asawitnessin
the present case until plaintiff filed amotion in April 2010 to bar Miller from testifying.

139 After reviewing the record in light of the relevant criteria, we also cannot say that the trial
court abused its discretion in barring Miller from testifying at trial as a sanction for defendant’s
violation of the rule. Although we agree with defendant that, given Miller’ s federal affidavit, her
testimony could have provided support for defendant’ s fraudulent inducement defense, the nature
of Miller’ stestimony is but one criterion relevant to our analysis. The other five criteriaweighin
favor of affirming the sanction.

140 Regarding surpriseto the adverse party, we cannot agree with defendant that plaintiff would
not have been surprised had thetrial court permitted Miller totestify. Although defendant pointsout
that it disclosed Miller in its preceding 213(f) disclosures, which attorney Reda tendered in June
2008, defendant does not contest that its subsequent counsel withdrew those disclosures. Moreover,

the preceding 213(f) disclosures merely referred to defendant’ s witness disclosures in the federal
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case, which disclosed Miller along with numerous other witnesses. Notably, thefederal disclosures
did not indicate that Miller would testify regarding plaintiff’ s alleged fraudul ent business practices,
but merely identified Miller as a business analyst with knowledge of plaintiff’s business.

141 Likewise, itisof no help to defendant that its attorney had disclosed Miller asawitnessin
January 2010 and in March 2010 in two of the other cases being prosecuted by IPA. Instead, that
consideration seems relevant to the sixth factor, the good faith of the party offering the testimony.
Obvioudly defense counsel knew that Miller was apotential witnessin January 2010, yet defendant
took no formal action to disclose Miller asawitnessin the present case until plaintiff filed amotion
inApril 2010to bar Miller fromtestifying. Moreover, defendant participated in two hearings before
the trial court during which the parties discussed which witnesses would be deposed prior to
trial—one hearing on November 5, 2009, and one on March 8, 2010—and, based on the record
before us, it appearsthat defendant did not mention Miller inthe context of the present case at either
hearing.

42  Weasocannot concludethat Miller’ stestimony would not have been prejudicial to plaintiff.
This is not a situation where Miller’s testimony would have provided little-to-no support for
defendant’s case. See Pancoe v. Sngh, 376 Ill. App. 3d 900, 913-14 (2007) (concluding that
witness' stestimony wasnot prejudicial to defendant whereit added little-to-no support for plaintiff’s
case). Instead, Miller's testimony would have covered matters beyond the scope of any other
witness' stestimony. Moreover, thecourt had already ordered the partiesto depose several witnesses
on April 26, 2010, the day beforetrial wasto begin. We cannot say that requiring plaintiff to depose

another witnessand preparefor animportant cross-examination would not have prejudiced plaintiff.
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143 Regardingthediligence of the adverse party and the timeliness of its objection, we conclude
that both criteria support the trial court’ s decision to impose the sanction. Plaintiff filed numerous
motions regarding written discovery in this case and diligently followed up each time defendant
failed to properly tender its responses. Additionally, plaintiff timely filed its motion to exclude
Miller as awitness when it anticipated that defendant might attempt to call Miller at trial.

144 Finaly, regarding the good faith of the party offering the testimony, we conclude that this
criterion offers no reason to reverse the sanction. As discussed above, defendant took no formal
action to disclose Miller asawitness until plaintiff filed amotion in April 2010 to bar Miller from
testifying. Defendant failed to do so despite the purported importance of Miller’s testimony.
Similarly, although defendant disclosed Miller inits preceding responses to 213(f) interrogatories,
which were subsequently withdrawn, defendant did not disclose Miller inits superceding responses.
Thissuggestsalack of diligenceonthe part of defendant. Given thisbackground, we cannot say that
the trial court abused its discretion in barring Miller, or that the sanction was unjust.

145 B. Judgment in Favor of IPA

146 Defendant argues that the judgment in favor of 1PA should be reversed, because the trial
court erred infinding that defendant did not proveitsfraudul ent inducement affirmative defenseand
its contention that it was not liable under the contract because IPA breached the oral agreement to
extend the payment terms. Wewill affirm the judgment following abench trial unlessthejudgment
was agai nst the manifest weight of theevidence. Dargisv. Paradise Park, Inc., 354 11l. App. 3d 171,
177 (2004). “ *A judgment is against the manifest weight of the evidence only when an opposite

conclusion is apparent or when findings appear to be unreasonable, arbitrary, or not based on
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evidence.’ ” Dargis, 354 I1l. App. 3d at 177 (quoting Judgment Services Corp. v. Sullivan, 321 I11.
App. 3d 151, 154 (2001)).

147 1. Breach of the Oral Agreement to Extend Payment Terms

148 Defendant arguesthat thetrial court erredinfinding that it did not provethat it wasnot liable
under the contract because | PA breached the oral agreement to extend the payment terms. Defendant
contends that IPA breached the oral agreement between Naccarato and Bratti to spread out
defendant’ s payments* end-to-end,” rather than to “ stack” them, and that this constituted amaterial
breach of the consulting agreement. Defendant further argues that Bratti’s insertion of the
“acceleration clause” in thefirst week’ sV aue Enhancement Review” “undercut the mutual assent
which is necessary to the formation of a contract.” Defendant contends that this rendered the
consulting agreement “void and unenforceable.”

149 Thepartiesdonot disputethetrial court’ sfindingthat, during thefirst week of the consulting
project, Naccarato and Bratti orally agreed to modify the payment termsof the consulting agreement.
Under the modified terms, IPA agreed to accept post-dated checks in payment of the weekly
invoices. The post-dated checks would be spread out “end-to-end” rather than “ stacked.”

150 Itiswell-established that, where one party materially breachesacontract, the non-breaching
party is discharged from its duty to perform under the contract. Dragon Construction, Inc. v.
Parkway Bank & Trust, 287 IllI. App. 3d 29, 33 (1997). A breachis“material” wherethe obligation
not performed “is of such importance that the contract would not have been made without it.”
Dragon Construction, 287 1ll. App. 3d at 33.

151 Wedisagreewith defendant that plaintiff’ srefusal duringweekstwo and threeto spread out

the post-dated checks “end-to-end” constituted a material breach of the consulting agreement.
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Although Naccarato was frustrated when Barger informed him that the payments would be
“stacked,” rather than spread out, Naccarato still issued post-dated checksin payment of theinvoices
for weeks two and three. Consequently, evenif plaintiff did breach the parties’ ora agreement by
not accepting “end-to-end” payments, this did not constitute a materia breach of the consulting
agreement, asdefendant clearly waswilling to continue and did continuewith the consulting project
despite the breach.

152 Thetrial court concluded that defendant was not liable under the contract to the extent that
Barger had misrepresented defendant’s ability to afford the “stacked” payments. Even though
Naccarato was willing to make the “ stacked” payments, the evidence reveaed that he was willing
to do so only because Barger had misrepresented defendant’ s ability to pay. In the middle of the
second week, Barger had showed Naccarato an altered “cash management forecast” spreadshest,
which misrepresented defendant’ s cash flow by altering the accounts payableterms. Consequently,
thetrial court concluded that defendant was not liable for any servicesrendered after Tuesday of the
second week, reasoning that defendant would not have “continued with IPA’s service for the
remainder of the second and through the third week” but for Barger’s misrepresentation. The trial
court’s findings were not against the manifest weight of the evidence.

153 Wealso find unpersuasive defendant’ s argument that Bratti’ sinsertion of the “acceleration
clause” in the first week’s “Vaue Enhancement Review” “undercut the mutual assent which is
necessary to the formation of a contract” and rendered the consulting agreement “void and
unenforceable.” Naccarato signed the “Vaue Enhancement Review” and initialed next to the

handwritten acceleration clause. Naccarato was under a duty to read the document and is charged
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with knowledge and assent to what he signed. Asset Exchangell, LLC v. First Choice Bank, 2011
IL App (1st) 103718, 1 43.

154 Based on the foregoing, we cannot conclude that thetrial court’ sfinding that defendant did
not provethat it was not liable under the contract because | PA breached the oral agreement to extend
the payment terms was against the manifest weight of the evidence.

155 2. Fraudulent Inducement Defense

156 Defendant next arguesthat thetrial court erred in finding that it did not proveits fraudulent
inducement defense. Defendant assertsthat plaintiff made at |east three material misrepresentations
uponwhichit relied in entering into the consulting agreement. The alleged misrepresentationswere
(2) plaintiff’ sstatement that the survey would be“ objective” and “ unbiased,” (2) plaintiff’ sthree-to-
one assurance, and (3) the “problem costs’ outlined in the survey.

157 Fraudulent inducement is an affirmative defense that may render a contract unenforceable.
Jordan v. Knafel, 378 Ill. App. 3d 219, 229 (2007). The defense is available where a contract was
procured through misrepresentation. Jordan, 378 Ill. App. 3d at 229. The misrepresentation must
have been “ (1) one of material fact; (2) made for the purpose of inducing the other party to act; (3)
known to be false by the maker, or not actually believed by him on reasonable grounds to be true,
but reasonably believed to be true by the other party; and (4) *** relied upon by the other party to
his detriment.” Jordan, 378 Ill. App. 3d at 229. The party asserting fraudulent inducement as a
defense has the burden of proving it by clear and convincing evidence. Warren Chevrolet, Inc. v.
Bemis, 197 Ill. App. 3d 680, 686 (1990).

158 Defendant urges usto review thetrial court’sfindings regarding its fraudulent inducement

defenseunder the clearly erroneous standard, becausethe materia factsadduced at trial werelargely
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undisputed, and becausethetria court’ sreasonsfor rejectingitsdefenseswere*legally insufficient.”
However, we agree with plaintiff that the applicable standard of review is whether the trial court’s
findings were against the manifest weigh of the evidence. See Warren Chevrolet, 197 Ill. App. 3d
at 686 (holding that trial court’s determination that the defendant did not prove its fraudulent
inducement defense was not against the manifest weight of the evidence); First National Bank of
Elgin v. &. Charles National Bank, 152 Ill. App. 3d 923, 934 (1987) (holding that trial court’s
determination that the defendantsfailed to establish their fraudulent inducement defensewasagainst
the manifest weight of the evidence).
159 a. “Objective’ and “Unbiased” Survey
160 Defendant argues that plaintiff misrepresented that the survey would be “objective” and
“unbiased” because plaintiff did not disclose that the survey fee wasin fact a sales commission. It
is not disputed that plaintiff told defendant that the survey would be objective and unbiased, nor is
it disputed that the survey fee wasin fact a sales commission paid to senior areamanager Freeland.
However, after reviewing the record, we cannot conclude that either of these alleged
mi srepresentations was sufficient to prove afraudulent inducement defense.
161 Ordinarily, statements of opinion cannot give rise to a fraudulent inducement defense.
Heider v. Leewards Creative Crafts, Inc., 245 Ill. App. 3d 258, 265 (1993). Under certain
circumstances, however, a statement that would otherwise be an opinion may qualify as one of fact
that could give rise to the defense:
“ “Wherever a party states amatter which might otherwise be only an opinion but does not
state it asthe expression of the opinion of hisown but as an affirmative fact materia to the

transaction, * * * the statement clearly becomes an affirmation of thefact within themeaning
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of the rule against fraudulent misrepresentation.” ” Heider, 245 Ill. App. 3d at 265-66

(quoting Perlman v. Time, Inc., 64 11l. App. 3d 190, 197 (1978)).
Examples of statements of opinion that qualify as factual assertions include a jeweler’ s statement
as to the value of adiamond, or a physician’s statement upon a matter of health. Heider, 245 IlI.
App. 3d at 266 (citing W. Keeton, Prosser & Keeton on the Law of Torts 8§ 109, at 761 (5th ed.
1984)); seealso Jamesyv. Lifeline Mobile Medics, 341 111. App. 3d 451, 456 (2003) (citing Wilkinson
v. Appleton, 28 Ill. 2d 184, 188-89 (1963)) (statements as to matters of opinion generally do not
amount to fraud unlessrelating “to aspecific extrinsic fact materially affecting the value of matters
at issue and where that fact is one peculiarly within the knowledge of the speaker”). In these
situations, a statement of opinion “carrig[s] with it an implied assertion that the speaker kn[ows]
facts which would justify the opinion, and thus could be taken as a statement of fact.” Heider, 245
I1l. App. 3d at 266.
162 We cannot conclude, under the circumstances, that |PA’s statements crossed the line from
opinionto fact. When IPA claimed that the survey would be*“ objective” and “unbiased,” it was not
implicitly making claims regarding facts that were exclusively within IPA’s knowledge. The
circumstances here—a consulting company selling consulting services to a business—were
qualitatively different than the circumstancesunder which ajewel er makes statementsasto thevalue
of adiamond or a physician makes statements on matters of health. In those situations, the jeweler
and the physician have exclusive knowledge of the facts necessary to verify their opinions. Here,
IPA did not have exclusive knowledge of any facts necessary to verify its statements. Asthetria
court reasoned, any subjectivity or bias on IPA’s part was obvious given the transactional

context—IPA wasseeking to sell consulting servicesto defendant. Moreover, IPA’ sstatementswere
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not verifiable by referenceto extrinsic factsin the sameway ajeweler’ sor aphysician’ s statements
are verifiable by reference to extrinsic facts. See also Heider, 245 II. App. 3d at 266 (holding that
arealtor’'s statement that material applied to beams in a warehouse was “not a problem” was a
statement of opinion that carried with it an implied assertion that the materia did not contain
asbestos). Consequently, we conclude that 1PA’s statements were simply opinions, and that
defendant could not have reasonably interpreted them otherwise.

163 Weasoagreewiththetria court that plaintiff’ ssilence concerning the salescommission was
not a material misrepresentation of fact that could form the basis for a fraudulent inducement
defense. While aparty’s silence may give rise to afraudulent inducement defense where the party
had an intent to deceive and the circumstances “create[d] the opportunity and duty to speak”

(Washington Courte Condominium Association-Four v. Washington-Golf Corp., 267 Ill. App. 3d
790, 815 (1994)), those circumstances were not present here. Asthetrial court reasoned, it iswell

knownthat sal espeopl e often earn commissions. Defendant citesno authority to support itsassertion
that plaintiff wasunder aduty to publicize thiswell-knownfact. Moreover, Naccarato did not testify
that heinquired into whether the survey fee was acommission, or that he would not have agreed to
the survey had he known that the fee for it was a sales commission.

164 Defendant argues that, under the above reasoning, fraudulent inducement would not be
available as a defense any time a misrepresentation was made incidental to a sales transaction.
Defendant contends that “one could not to [sic] rely on an auto manufacturer’s or salesman’s
representations about the gasoline consumption of a car *** because they are in the business of
selling cars.” However, defendant’ s analogy missesthe mark. Were a sal esperson to misrepresent

a car's fuel efficiency, this arguably would satisfy the material misrepresentation element of a
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fraudulent inducement defense, since acar’ sfuel efficiency is an extrinsic fact potentially materia
to a customer who is deciding whether to purchase a car. However, were a salesperson to fail to
disclosethat he earned acommission for each car sold, thisordinarily would not satisfy the material
misrepresentation el ement.

165 b. Three-to-One Assurance

166 Next, defendant argues that plaintiff’s three-to-one assurance was amaterid
misrepresentation sufficient to prove fraudulent inducement. It is not disputed that plaintiff made
the three-to-one assurance. Nonetheless, we agree with the trial court that the assurance was
insufficient to give rise to a fraudulent inducement defense.

167 A fraudulent inducement defense ordinarily must be based upon amisrepresentation of past
or present fact. McDonald v. McDonald, 408 I11. 388, 394-95 (1951). An assurance or prediction
asto afuture event generally cannot form the basis for the defense. Steinberg v. Chicago Medical
School, 69 111. 2d 320, 334 (1977); McDonald, 408 111. at 394-95. An exception to thisruleiswhere
one party promises future conduct without the intent to perform, and where the promiseis part of
aschemeto defraud. Seinberg, 69 Ill. 2d at 334; McDonald, 408 IlI. at 395; Sullivan v. Sullivan,
79111. App. 2d 194, 199 (1967). However, even under the exception, the party asserting fraud must
still prove that the promised future conduct either did not or would not have occurred—in other
words, that the promise of future conduct was in fact amisrepresentation. See Seinberg, 69111. 2d
at 333-34 (statement in medical school’ sadmissions catalog that it would eval uate applicantson the
basis of listed criteria could form the basis for an action for fraud if the plaintiff could prove that
medical school actually based its admissions decisions on unpublished criteria, such as monetary

pledges made on behalf of applicants); McDonald, 408 Ill. at 395 (reasoning that, in order to prove
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that promise was fraudulent, the plaintiff had to prove that the defendant “in fact” broke the
promise).

168 Initialy, we conclude that the three-to-one assurance was a promise that concerned a future
event. Businessanalyst Pollard testified at trial that she told Naccarato she would not recommend
defendant as a client unless she were confident that it could receive a three-to-one return on its
consulting fees. Although Pollard’s statement concerned a present event in one sense—that she
recommended defendant as a client because she was then confident that defendant could receive a
three-to-one return—the three-to-one assurance itself concerned a future event—that defendant
would recelveathree-to-onereturnif it completed the consulting project. Accordingly, thethree-to-
one assurance could give rise to a fraudulent inducement defense only if plaintiff made it without
theintent to follow through on the assurance, if it wasin fact amisrepresentation, and if it was part
of aschemeto defraud. See Seinberg, 69 Ill. 2d at 334; McDonald, 408 Ill. at 395.

169 Afterreviewingtherecord, weagreewiththetrial court that defendant failed to present clear
and convincing evidencethat plaintiff did not intend to follow through on the three-to-one assurance
at the time it was made. Plaintiff’s assurance of a three-to-one return was clearly contingent on
defendant’ s completion of the entire consulting project, and defendant presented no evidence that
plaintiff did not intend for defendant to achieve that result.

170 We aso agree with the trial court that defendant did not present clear and convincing
evidence that the three-to-one assurance was in fact a misrepresentation. Because defendant
“recessed’ the project after IPA refused to work around its cash flow problem, we have no basisto

concludewhether thethree-to-oneassurancewasin fact amisrepresentation. It would beimpossible
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for us to determine whether the consulting project would have generated a three-to-one return,
because the consulting project was never compl eted.
171 Wefind unpersuasive defendant’ s argument that it was not required to prove that plaintiff
made the three-to-one assurance knowing it to be false, but only that plaintiff made the assurance
withrecklessdisregardforitstruth or falsity. Althoughamisrepresentation may befraudulent where
aparty makes the misrepresentation with reckless disregard for itstruth, a party asserting fraud still
must prove that the misrepresentation was in fact false. See Gerill Corp. v. Jack L. Hargrove
Builders, Inc., 128 11l. 2d 179, 193-94 (1989) (holding that the defendant’ s misrepresentation as to
amount of company’s liabilities was fraudulent even though the defendant made the
misrepresentation with recklessdisregard for itstruth). Because we cannot conclude that the three-
to-oneassurancewasinfact false, it isinapposite whether plaintiff made the assurance with reckless
disregard for itstruth.
172  Similarly, weareunableto concludethat therecord contained clear and convincing evidence
that the three-to-one assurance was part of a scheme to defraud. Again, fraud requires proof of a
material misrepresentation of fact. Asthetrial court reasoned:
“[E]vidence that [p]laintiff utilizes a marketing strategy designed to obtain clients and
receive payment for services which is aggressive and at times disingenuous, does not mean
the conduct implementing the strategy isfraudulent. *** Thefact [p]laintiff created pressure,
urgency and appeal ed to [d]efendant’ sdesirefor increased profits and net spendable monies
does not constitute fraud in the inducement. The fact that [p]laintiff’s business model is
designed to insure payment and requires customers to rate performance and agree to all

charges on aweekly basis does not amount to fraud.”
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In sum, high pressure sales tactics do not cross the line and become fraud unless and until thereis
amaterial misrepresentation of fact.

173 We dso find unpersuasive defendant’s argument that the three-to-one assurance was a
material misrepresentation because plaintiff presented it asthe criteriaby which IPA would decide
whether to take on defendant as aclient, when in fact IPA directed its analysts to recommend |PA
to every client. “A misrepresentation is‘materia’ if it is such that, had the other party been aware
of the [misrepresented fact], he would have conducted himself differently.” Heider, 245 11l. App.
3d at 266 (citing Brown v. Broadway Perryville Lumber Co., 156 Ill. App. 3d 16, 24 (1987)).
Although Naccarato testified that Pollard made a phone call during which she was “strongly
advocating” for IPA to accept defendant as a client, he also testified that he was“ sitting there very
apprehensive about whether or not | was going to be able to be taken on by IPA.” Naccarato’s
testimony suggests that he had already decided to sign a consulting agreement, and would do so as
long as|PA accepted defendant asaclient. Moreimportant, Naccarato did not testify that hewould
havedoneanything differently had heknownthat I PA directed itsanalyststo recommend itsservices
to every client. Based on this evidence, it was not against the manifest weight of the evidence to
conclude that 1PA’s feigned selectiveness was not a material misrepresentation upon which
Naccarato relied in deciding to sign the consulting agreement.

174 c. Problem Costs

175 Defendant next argues that the “problem costs’ outlined in the survey were material
misrepresentations sufficient to proveits fraudulent inducement defense. Defendant contends that

the problem costs were “contrived” and “presented a very bullish business turn around” that was
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unredisticinredity. Accordingto defendant, “one cannot expect to perform at their [sic] best level

in each and every aspect of their [sic] business.”

176 Initialy, wenotethat defendant did not present evidencethat Naccarato relied onthe problem
costsin deciding to sign the consulting agreement. Although Naccarato testified that the numbers
“were impressive,” and that he remembered that the survey mentioned an “owner’s bonus’ of

$900,000, he aso testified that, when Pollard sat down to present the completed survey to him, he
told her, “Look, | know how to read. Wedon’'t haveto do this. | am going to take you at your word
you candothis. Let’'sgo.” Naccarato seemed to ignore the contents of the survey, not to rely onit.

For the same reason, we also find unpersuasive defendant’ s argument that “ Naccarato did not have
*** opportunity to study Pollard’ scalculations.” Based on Naccarato’ stestimony, he had no desire
to study the survey before signing the consulting agreement.

177 Wealso concludethat therewasno evidence that the problem costs were misrepresentations
of fact. Defendant concedes that Pollard calculated the problem costs by taking defendant’ s best
performance in each category of expenses from the prior two years and combining them to reveal

defendant’ s* optimal profit.” Naccaratotestified that Pollard told him that the numbersinthesurvey
reflected what defendant could achieveif it “based everything on [its] best performance.” Pollard
testified that shetold all of her clientsthat the optimal profit numbersrepresented “ the absol ute most
perfect that you can do” and that it would be difficult to achieve the optimal profit “because you
would have to bein 100 percent control 100 percent of thetime.” Even if Naccarato had relied on
the problem costs in deciding to sign the consulting agreement, the numbers were not

misrepresentations of fact—Naccarato was fully aware of what the numbers represented.
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178 Defendant contends that, in the survey, Pollard manipulated defendant’s financial datato
inflate the discrepancy between its “projected profit” for the year 2007 and its “optimal profit.” In
particular, defendant points out that, while the survey reported that defendant’ s * other general and
administrative costs’ for the first three months of 2007 had equaled only 5.9% of revenue, Pollard
entered defendant’s “other general and administrative costs’ as 22.3% of revenue when she
calculated defendant’ s “projected profit” for the full 12 months of 2007. Defendant contends that
this alteration made defendant’s “optimal profit” appear much larger than its “projected profit.”
Defendant ignoresthat, in cal culating defendant’ s“ optimal profit,” Pollard also entered defendant’ s
“other general and administrative costs’ as 22.3% of revenue. Accordingly, Pollard’ s alteration of
defendant’s “other general and administrative costs’ did not inflate the discrepancy between the
“projected profit” and the “optimal profit,” as defendant clams.

179  Based ontheforegoing, wecannot concludethat thetrial court’ sfinding that defendant failed
to prove its fraudulent inducement defense was against the manifest weight of the evidence.

180 [1l. CONCLUSION

181 For the above reasons, we affirm the judgment of the circuit court of Lake County.

182 Affirmed.
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