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ORDER

Held: Where the State proved beyond a reasonable doubt defendant’s use of force, his
criminal sexual assault conviction wasaffirmed; trial counsel was not ineffectivefor
failing to tender ajury instruction on the issue of withdrawn consent; and the trial
court did not err in sentencing defendant to aterm of mandatory supervisory release

of three yearsto natural life.
11  Following ajury trial, defendant, Seth A. Soltow, was convicted of criminal sexual assault
(720 ILCS 5/12-13(a)(1) (West 2008) (renumbered and amended as section 11-1.20(a)(1) by Pub.
Act 96-1551, Art. 2, 85 (eff. July 1, 2011))) and sentenced to eight years' imprisonment. Defendant
argues on appeal that the State failed to prove him guilty beyond a reasonable doubt, that trial

counsel wasineffectivefor failing to tender ajury instruction on theissue of withdrawn consent, and
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that thetrial court erred in sentencing defendant to an indeterminate term of mandatory supervised
release (MSR). For the following reasons, we affirm.

12 BACKGROUND

13  Defendant was charged by indictment with three counts of criminal sexual assault under
section 12-13(a)(1) of the Criminal Code of 1961 (Code), alleging that he committed acts of sexual
penetration with T.M. in that, by the use of force, he placed hispenisin T.M.’ svagina(count 1), he
placed hispenisin T.M.’sanus (count 11), and he placed hispenisin T.M.’smouth (count I11). The
charges stemmed from an incident at defendant’ s apartment on the afternoon of May 16, 2009.
14  Defendant wastried by ajury in January 2010. The evidence adduced at trial established
the following undisputed facts regarding the events leading up to the May 16, 2009, incident. At
thetime of theincident, T.M. was 17 years old and defendant was 18 yearsold. T.M. was52" tall
and petite; defendant was 5'8" and weighed 180 pounds. About three weeks prior to May 16,
defendant briefly met T.M. when she and her friend, Katie, went to defendant’s apartment at a
mutual friend’ ssuggestion. Several peoplewerethere, including the mutual friend and defendant’s
roommate. T.M. and Katie stayed only ashort time. Following their initial meeting, defendant and
T.M. exchanged text messages, some of which were of aflirtatious nature.

15  Severa days before the May 16, 2009, incident, T.M. texted defendant to ask if she could
spend the night at his apartment because she had nowhere to sleep. Defendant agreed and picked
her up in apick-up truck that belonged to hisfather. Defendant’sroommate was home. Defendant
and T.M. watched amovietogether, and then slept together, in defendant’ sbed. AccordingtoT.M.,
they kissed for about 30 seconds but engaged in no other sexual conduct. Defendant claims that

T.M. performed oral sex on him, but that she declined to have intercourse because she was
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menstruating. Thenext morning, defendant drove T.M. back to the apartment in which she had been
living.

16  Either that day or the next, T.M. realized that she left her cell phone charger at defendant’s
apartment, and she began texting him about picking it up. Defendant did not respond for afew days.
On May 16, 2009, he texted T.M. and told her that she could get her charger. T.M. went to
defendant’ s apartment at about 2 p.m. that day. When she arrived, she and defendant sat on his
couch and talked. According to defendant, he told T.M. that he had been in the hospital the night
before because he overdosed on afriend’ s prescription medication in an attempt to get high and that
he was required to talk to someone from “psych” before the hospital would discharge him. T.M.
claimed that defendant told her he had tried to kill himself. Defendant mentioned to T.M. that,
although he had broken up with hisgirlfriend, Char, they werestill communicating. After defendant
and T.M. talked for about 30 to 45 minutes, the incident at issue occurred.

17  Whilethe details of the incident were disputed by defendant and T.M. and will be narrated
later, what happened after theincident islargely undisputed. T.M. left defendant’ s apartment and
drove to a Shell gas station about one block from defendant’s apartment. She called her friend,
Katie, who testified that T.M. sounded scared and “was definitely shaken up.” Katie met T.M. at
the gas station and found T.M. sitting in her van, upset. T.M. told Katie that defendant forced her
“to suck hisdick” and raped her anally and vaginaly. Katie accompanied T.M. to the restroomin
the gas station. Katie elaborated, “When we werein the bathroom, she said that her butt hurt after
everything that happened. And when she wiped, there was alittle bit of blood on the toilet paper.”
Katie said that it was not menstrual blood. T.M. was not sure if she wanted to call the police, so
Katie called the police for T.M. because T.M. was “just scared and *** really nervous and [she]

couldn’t believe what just happened to [her].”
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18 MichelleWilgus, apatrol officer with the Belvidere police department, responded to Katie's
call at 4:02 p.m. and arrived at the Shell gas station about five minuteslater. Wilgussaidthat T.M.’s
eyeswerered and puffy, asif she had been crying. Wilgus saw no bruising, ripped clothing, or any
other sign of astruggle. T.M. told Wilgus about the bleeding, but said that she could not determine
if the blood was from the sexual conduct or from her recent menstruation. Wilgusdrove T.M. and
Katie to the police station to be interviewed by Detective Shane Woody, who took T.M.’swritten
statement. Hedrove T.M. and Katie back to thegasstationtoretrieve T.M.’ svan and then followed
them to Swedish American Hospital in Belvidere.
19  Atthehospital, Tonya Reese, anurse practitioner, took the following statement from T.M.:
“ ‘| was sexually assaulted. | went and stayed the night with him a few nights ago
and | left my charger over there. | went to get it back. When | went to leave he threw me
on the couch, hetook off my clothes and made me give him oral sex. He put hispenisinside
of me and gjaculated. Then he did anal sex and then went back into my vagina. | think he
only gjaculated once and was not wearing a condom. After | left to get my phone and |
caled my friend.” ”
Reese testified that the statement accurately reflected T.M.’s words to her. T.M. told Reese that
defendant threw her on the couch, not that defendant pulled her toward him on the couch. Reese
also completed a sexual assault kit. The physician’s summary of findings indicated a “[n]jormal
exam[,] no signs of trauma.” The parties stipulated that two forensic scientists would testify that,
from the evidence collected in the sexual assault kit, they determined that semen was present in
T.M. svagina and anus, and that DNA testing of the semen revealed a match to defendant.
110 WhileT.M. was being examined at the hospital, Katie held her cell phone and keysfor her.

At approximately 7:44 p.m., Katie discovered atext message from defendant on T.M.’ s phone that
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read, “Fuck uy would u say i did thisur fuckn crazy bitch get fuckd.” Katie texted defendant from
T.M.’ sphone, asking him how he could have done something likethis. At 7:50 p.m., Katiereceived
asecond message on T.M.’ s cell phone from defendant that read, “ N i didi did force u 2 do shit if

i get lockd up 4 thisur fuckd.”

111 WhileT.M. was at the hospital, Detective Woody and another officer, Thomas Jones, went
to defendant’ s apartment. Defendant’ sroommate admitted them to the apartment, where they took
photographs. Woody and Jones then went to defendant’s parents house, where they found
defendant in the driveway. Woody told defendant that they needed to speak to him about T.M.

Defendant responded, “ “ T[] who[?]’ ” Woody answered, “thegirl you had sex with thisafternoon.”

Defendant denied having sex with anyone that afternoon. Defendant’ s father came outside within
a few minutes and invited the officers inside. When defendant’s father asked about a rape kit,

defendant admitted that he had had sexual relations with T.M.

112 Defendant then went with Woody and Jones to the police station where they interviewed
him. Defendant agreed to submit to DNA testing. At approximately 7:50 p.m., while Woody was
completing paperwork, defendant wastexting on hiscell phone. The officersdrove defendant back
to his apartment, where he gave them the clothes he was wearing during the incident and the towel

he had used to shower after T.M. left. Upon defendant’ s request, the officers then drove defendant
to hisparents' house, wherethey left him at about 10:35 p.m. Defendant retrieved hisfather’ s pick-
up truck and drove back to his apartment.

113 Meanwhile, T.M. wasdischarged fromthe hospital between 9and 10 p.m. Shewanted Katie
to spend the night with her because she did not want to be alone. T.M. and Katie drove around for
awhileasthey tried to decidewhereto spend thenight. T.M. testified that they drove by defendant’s

apartment twice; according to defendant, they passed it four times. At some point, Katie noticed
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defendant following them“really closely” in histruck. Defendant wasyelling at them and throwing
thingsat T.M.’svan. Katiecalled911. AccordingtoKatieand T.M., while Katiewason the phone,
defendant pulled up beside them, rolled down hiswindow, and yelled, “ *I’m going to fucking kill
you.” " Defendant denied yelling at them. Pursuant to direction from the 911 dispatcher, T.M. and
Katie drove to alocation where Woody and Jones met them. Woody followed T.M. and Katie to
Katie' s parents' house where Katie showed Woody the second text message from defendant. By
that time, defendant had abandoned the truck at another location and run to his apartment.

114  Just before midnight, Woody and Joneswent to defendant’ s apartment to execute a warrant
for hisarrest. They were again admitted by defendant’s roommate. Defendant was in the shower
and did not respond to the officers’ knocking on the bathroom door. Woody opened the door and
told defendant they had an arrest warrant. Defendant asked if it was about his “ ‘chasing that
bitch.” ” Defendant becameirate, and the officers had to physically carry him out of the apartment.
Until his arrest, defendant had been cooperative with the officers throughout the evening.

115 Wenow examine the disputed facts regarding the events at defendant’ s apartment on May
16, 2009, beginning with T.M.’stestimony. T.M. testified that she stood up to |eave after she and
defendant finished talking. Defendant told her that hewas going to take ashower and started kissing
and hugging her. T.M. pushed him away and told him that she “didn’t want it to lead to anything.”
Defendant grabbed the front of her sweatshirt and pulled her “ closeto the couch while hewastrying
to sit on the couch.” She explained that she landed on top of defendant, straddling him. He pushed
her to the side and removed his pajama pants. T.M. told defendant that she did not want to do
anything. Defendant asked her to “give him head,” which T.M. understood to mean to “suck his
penis.” T.M. told defendant that she did not want to do anything with him and that she wanted to

go home. Defendant then grabbed the back of T.M.’ shead by her pony tail and told her to open her
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mouth and “made [her] suck his penis.” T.M. opened her mouth because she “was afraid not to
because hewastrying to kill himself the night before so [she] didn’t know what he would have done
to [her].” T.M. could not describe how much force defendant used.

116 T.M. continued describing theincident. After about 30 seconds, defendant asked if she had
acondom. T.M. told him that she did not and that she “didn’t want to do anything with him any
way.” Defendant “pushed—Iike pulled [her] to the edge of the couch and kneeled on the ground
and stuck hispenisin [her] in[her] vagina.” Defendant had pulled her clothes off. Shetold him to
stop and that she did not want to do anything. Defendant’s peniswas in her vagina for about two
minutes; then, he put two fingers in her vagina, saying he did not want to “bust” in her.

117 T.M. further testified that defendant next told her to turn around. He grabbed her and made
her face the other way so that her back was off the couch and her hands were onit. Defendant was
behind her, and he put his penisin her “butt,” “[i]nside of [her] body” for a couple minutes. T.M.
began crying when heinserted hispenis. T.M. turned and twisted her body to try to push him away.
She told him to stop and that she “didn’t want to do anything with him.” Defendant removed his
penis from her anus and put it back in her vagina while she was in the same position. T.M. kept
repeating to him to stop, that she did not want to do anything, and that she wanted to go home.
Defendant gjaculated in T.M.’s vagina.

118 T.M.testified that, after defendant gjaculated, he sat back down on the couch and asked her
to “give him head” again. She said she just wanted to go home. He grabbed her head as he had
earlier and “put it on hispenis.” Hedid that for about one minute, then said that he could not “ * cum
any more’ so he kind of just pushed [her] up.” T.M. put her clothes on right away.

119 T.M. explained, “WEell, after the rape he told me because he thought | wanted to have sex

with him, hetold methat maybe tonight we can get together, but I’ m stayinginside.” T.M. told him
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that if he wanted to get together later he should contact her. When asked why she would say that
to someone who just raped her, T.M. replied, “Because | didn’t want to lead him on and think that
| was going to call the cops so he could run.” T.M. left; it was about 3:30 p.m.
20 Oncross-examination, T.M. testified that when defendant wasforcing her head downon his
penis, shetried to push herself up, but defendant resisted her. Finally, she was able to push herself
up. T.M. agreed that she did not tell Woody that defendant resisted her efforts to push herself up.
Defense counsel continued cross-examining T.M. asfollows:
“Q. And so then you pushed yourself up and you got up and he didn’t stop you and
you sat back down next to him on the couch?
A. Because | was going to get my shoes on so | could leave.
Q. You didn’'t think maybe you should withdraw from the couch or go to the other
couch or go to achair or something or pick up the shoes and run out; is that right?
A. Right.
Q. You'vejust been raped. What kind of shoes are we talking about?
A. | don’'t remember.
Q. Arethey flip flops?
A. Yes, they wereflip flops.
Q. Youdon't think gee, maybel’ Il just leave without theflip flops because thisguy israping
me here, | should go?

A. | didn’t want to leave right away thinking so he knew | was going to do something about

Q. Soyou figured I’'ll stay and let him rape me some more?
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A. No, | figured that—I was getting on my shoesright away and | wasgoing totell himI’'m
leaving but then something else came up.

Q. So you had the presence of mind then to figure I’'m going to stick around here long
enough to let him think there is nothing going wrong so that when | leave here and go get the cops
and they come back to get him, he won’'t have fled. Isthat what you're telling us?

A.Yes”

After T.M. reiterated that defendant asked if she had acondom and shetold himthat shedid not, that
she did not want to do anything with him anyway, and that she just wanted to go home, the cross-
examination by defense counsel continued:

“Q. Okay, so he starts to pull your sweatshirt over your head at that point in time?

A.Yes.

Q. And you don’t do anything to resist?

A. | was afraid to do anything when he talked about an overdose the night before,

trying to kill himself, what is he going to do to me?

Q. And you didn’t think—when did you become afraid of him?

A. Like right when he started doing stuff. If someonetellsyou nottodoit | don’t see why
they’re going to keep doing it.

Q. So you became afraid of him when you first pushed him back onto the couch?

A.Yes.

Q. But not so afraid that you didn’t want to stay and make surethat hedidn’t have any reason
to believe that there was areason for him to flee; is that right?

A. Yes.
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Q. So then when he starts taking your clothes off, at this point you are not thinking | should

get out of here regardless of whether he has reason to think that he should run away?

A. | was going to try to get away but | didn’t know what he was going to do.
Q. But when he got his shirt off you still had pants on; right?
A. Right.

Q. At that point in time you didn’t—you said you didn’t resist the shirt coming off. You

didn’t at that point think | better back away from the couch and at least go to the other side of the

room and try to get away from this?

A. |l wastrying to but—
Q. Soyou did resist him talking [sic] the pants off then; is that right?
A. What do you mean by that?

Q. I think you just told me you were then trying to pull away and get to the other side of the

room so that your clothes wouldn’t come off; isthat right?

A. No. | told himthat | didn’t want to do anything so | thought he would just stop.

Q. Andwhen hedidn’t you made no effort to pull away or to go to the other side of theroom

or to reclaim your shirt so you could put that on and leave?

121

A. No because | said | was scared.”
T.M. further testified on cross-examination regarding the anal penetration as follows:

“Q. Okay, now you indicated that at sometimeafter thevaginal intercoursehad began
[sic] that he made [you] turn around so [your] back was toward him. That is what you
testified to on direct examination; is that right?

A.Yes.

Q. Now, you said he physically grabbed you and turned you; is that right?

-10-
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it hurt;

A.Yes.

Q. Butyoudidn't resist himso hedidn’t haveto useany particular force at that point;
right?
[ The court overruled the State’ s objection to the use of the word force.]

A. Hedid, he grabbed like my waist and turned me.

Q. And it was a strong forceful grab?

A. Sort of.

Q. Itwasn’tjust sort of trying to reposition you and then you moved because you are
not resisting?

A. No.

Q. Now you said that is the point in time where you said that he stuck his penisin
your butt?

A.Yes.
Q. And hedidn’'t tell you, ‘Hey, I’'m going to stick my penisin your butt,” right?
A. No.
Q. There was no discussion of the penis going in the butt before it actually occurred; right?
A. Right.
Q. Then you said at that point that that hurt; right?
A.Yes.
Q. And that you then informed him that it hurt, you kind of twisted around and told him that
right?
A.Yes.

Q. And he stopped that immediately didn’t he?

-11-
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A. Sort of when | kind of turned my body and pushed him.

Q. So he made no effort to continue that—the anal stuff—after you informed him that that
hurt and you didn’t want him to continue; is that right?

A. Right.

Q. Sowhen you indicated on direct when the State asked you about the sticking of the penis
in the butt and how long that went on, you said a couple minutes; right?

A. About a minute.

Q. It would have actually been less than that because you told him immediately that it—

A. Wedll, hedidn't like stick it in and pull out right away. It was—when | turned my body
and tried to push him away he was still doing it.

Q. So when you told me a minute ago that he immediately discontinued that, you are now
saying that he didn’t, he went on for awhile?

A. WEell, when | was pushing him he kept doing it but then when | was trying to tell himto
stop and he stopped that part.

Q. I think | asked you a minute ago whether or not he immediately stopped when you told
him it was hurting you and | think you said yes; is that right?

A. Hedid.

Q. Soyou are saying there was some twisting before you actually said anything and that it’s
at that point in time that he was still in there; is that right?

A.Yes.

Q. And at that point in time you began crying when you felt the pain or what?

A.Yes.

-12-
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Q. And sothenyoutell himthat it hurts, you are crying asyou tell him or you started crying
after you told him that it hurt?

A. After | told him.

Q. So by thetime that you actually started crying he had discontinued that particular act; is
that right?

A.Yes.

Q. So when you told the State on direct examination that you were crying when he put it in
[your] butt, essentially what you meant to say was that you cried after that but you didn’t begin
crying until after you told him that it hurt and he stopped doing it; is that right?

A.Yes.

Q. And did you continue crying at that point in time when he stopped or—I’ m sorry—did
you continue crying for any length of time?

A.Yes.

Q. Do you know how long you were crying?

A. Pretty much the rest of the whole time.”
T.M. admitted that she had not told Woody that she cried at all during theincident. T.M. agreed that
her plan to not let defendant know anything was wrong so that he would not try to flee went * out
the window” because she could not stop crying.
122 Defendant related his version of the eventsin the following testimony. After they finished
talking, T.M. got up to leave. Defendant stood up to give her ahug goodbye, and she started kissing
him. He kissed her back. After the kissing, they engaged in oral sex; T.M. did not object. They
engaged in vaginal sex during which T.M. was on the couch facing him; she did not object. Then

he suggested that she lean over the arm rest and kneel on all fours on the couch. She did, and they
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resumed vaginal intercourse. Defendant gjaculated in her vagina. Defendant testified that they did
not engage in anal sex. T.M. never told defendant that she wanted to go home.

123 Defendant elaborated on what happened after he gjaculated in T.M.’svagina: “Well, first |
sat down on the couch and she was still leaning over the arm rest and when she got the hint that |
was done she sat back down and she gave me head and she asked if | cameyet and | told her yesand
she said whatever and started giving me head again.” After a couple of minutes at most, defendant
realized that he “wasn’t going to be able to cum any more and she said that she had to go any way
so she stopped.” Defendant explained, “While we were having sex after | camel didn’t want to be
just al right I’'m done, you can leave now. | wasn't rude to her so | got up and acted like | thought
somebody was there. And when | sat back down | told her | thought Char was there.” Defendant
gave T.M. ahug goodbye and told her he was going to take ashower. He might have told her that
they could hang out later that night if she wanted to but that he “wasn’t going anywhere because of
what happened the night before.”

24  On cross-examination, defendant explained that when he was in his parents’ driveway and
Detective Woody asked him about T.M., he responded, “ T[] who[?]” because he did not know her
last name, and it did not immediately register in hishead who T.M. was. Defendant agreed that he
did not acknowledge having had sexual relations until his father brought up the possible use of a
rape kit. He explained that he did not want to tell his father, who was going to be a minister and
wanted defendant to wait until marriage to have sex. At the police station, while Woody was
occupied with paperwork, defendant texted his father and then sent two textsto T.M. Defendant
said that the beginning of the second text message wasa* huge mistake” because he wastexting too
fast, entered the wrong words, and did not read over the message before he sent it. He meant to say,

“l didn’t forceyou to do shit and if | get locked up for thisyou arefucked.” When hesaid “you are

-14-



2011 IL App (2d) 100550-U

fucked,” hedid not intend to hurt T.M., but meant that she would suffer repercussionsif shelied in
court. Regarding chasing T.M. and Katie in hisfather’ s truck, defendant explained, “ Sometimes |
don’'t think. Sometimes | don’t think things through before | do them.”

125 Thejury found defendant guilty of count Il (forced sexual penetration—penisto anus) and
not guilty of counts | and 111 (forced sexua penetration—penis to vagina, and penis to mouth,
respectively). Thecourt thereafter denied defendant’ s motion for judgment of acquittal or for anew
trial, and sentenced him to eight years imprisonment. Following the court’s denial of his motion
to reconsider sentence, defendant timely appealed.

126 ANALYSIS

127 Defendant argues that the State failed to prove him guilty beyond a reasonable doubt. A
defendant’ s conviction will not be set aside “ unless the evidence is so improbable or unsatisfactory
that it creates a reasonable doubt of the defendant’s guilt.” Peoplev. Collins, 106 Ill. 2d 237, 261
(1985). It isnot the function of the reviewing court to retry the defendant. Collins, 106 I11. 2d at
261. Rather, “ ‘the relevant question is whether, after viewing the evidence in the light most
favorableto the prosecution, any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.” ” (Emphasisin original.) Collins, 106 Ill. 2d at 261 (quoting
Jackson v. Virginia, 443 U.S. 307, 319 (1979)). Thetrier of fact must assess the credibility of the
witnesses and the weight of their testimony, resolve conflictsin the evidence, and draw reasonable
inferences from that evidence. People v. Sutherland, 223 I1l. 2d 187, 242 (2006). This court will
not substitute its judgment for that of the trier of fact on these matters. Peoplev. Ortiz, 196 11I. 2d
236, 259 (2001); Peoplev. Martin, 408 I1l. App. 3d 891, 894 (2011).

128 Defendant was convicted under section 12-13(a)(1) of the Code, which required the State

to prove, for count |1, that defendant anally penetrated T.M. by the use of force or threat of force.
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Defendant’ s sole challenge to the sufficiency of the evidenceisthat the State failed to prove beyond
areasonable doubt that he used force or threat of force. Section 12-12(d) of the Code definesforce
or threat of force as “the use of force or violence, or the threat of force or violence” including but
not limited to:

“(1) whenthe accused threatensto useforce or violence on thevictim or on any other
person, and the victim under the circumstances reasonably believed that the accused had the
ability to execute that threat; or

(2) when the accused has overcome the victim by use of superior strength or size,
physical restraint or physical confinement.” 720 ILCS 5/12-12(d)(1), (d)(2) (West 2008)
(repealed by Pub. Act 96-1551, Art. 2, 8 6 (eff. July 1, 2011), added as section 11-0.1 by
Pub. Act 96-1551, Art. 2, § 5 (eff. July 1, 2011)).

The law does not specify a standard for how much force is required to prove a defendant’s guilt.
Peoplev. Le, 346 1ll. App. 3d 41, 50 (2004).

129 Additionally, section 12-17(a) of the Code provides that consent is a defense to certain
offenses, including the criminal sexual assault involved here, which require proof of force. 720
ILCS 12-17(a) (West 2008) (renumbered and amended as § 11-1.70(a) by Pub. Act 96-1551, Art.
2, 85 (eff. July 1, 2011)). Consent is defined as “a freely given agreement to the act of sexual
penetration or sexual conduct in question.” 720 ILCS 12-17(a) (West 2008). Where a defendant
raisesconsent asadefense, the State bearsthe burden of proving thevictim’ slack of consent beyond
areasonable doubt. Peoplev. Haywood, 118 Ill. 2d 263, 274 (1987).

130 Incommon understanding, if avictim isforced to engage in an act, it may be said that she
did not consent to the act; conversely, if avictim consented to an act, it may be said that she was not

forced. SeeHaywood, 118 11l. 2d at 274. Consent and force are related by the presence or absence,
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and amount, of resistance. See Peoplev. Bowen, 241 11l. App. 3d 608, 617-18 (1993) (affirming the
defendant’s criminal sexual assault convictions where evidence of the victim'’s resistance was
sufficient to prove the element of force and a lack of consent). If the victim had the “use of her
facultiesand physical powers, the evidence must show resistance that will demonstrate that the act
was against her will.” Peoplev. Carlson, 278 Ill. App. 3d 515, 520 (1996). However, futile acts
of resistance are not required. Peoplev. Bolton, 207 11l. App. 3d 681, 686 (1990). Whether lack of
resi stance constitutes consent depends upon the circumstances of each casewhich areto beweighed
by the trier of fact. Bowen, 241 1ll. App. 3d at 620. Lack of resistance due to threat of force, fear
of harm, being overcome by superior strength, or being paralyzed by fear is not indicative of
consent. Bowen, 241 1ll. App. 3d at 620; 720 ILCS 5/12-17(a) (West 2008) (“Lack of verbal or
physical resistance or submission by the victim resulting from the use of force or threat of force by
the accused shall not constitute consent.”).

31 Weconcludethat the evidence of force presented here was sufficient to support defendant’s
conviction. Wenotethesignificant differencein size between 52", petite T.M. and 5'8", 180-pound
defendant. With respect to defendant’ s acts, T.M. testified that defendant pulled her down on the
couch, grabbed her head and forced it down on his penis, pulled her to the edge of the couch so that
he could vaginally penetrate her, and grabbed her by thewaist “ sort of” forcefully, to turn her over
to anally penetrate her. Moreover, T.M. testified that she was afraid of defendant because “ he was
trying to kill himself the night before so [she] didn’t know what he would have done to [her]” and
that she did not attempt to escape because she was scared.

132 Despite T.M.’s fear and the significant difference in size and strength between T.M. and
defendant, T.M. made several attempts at resistance throughout the incident. Shetestified that she

repeatedly protested verbally to the sexual contact, al the while telling defendant that she did not
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want to do anything with him and that she wanted to go home. Her verbal protests went unheeded.
Although T.M.’ sphysical resistancetotheoral penetration eventually proved successful, the success
was short lived as defendant undressed her and penetrated her vaginally. Moreover, after defendant
forcefully turned T.M. and penetrated her anus, T.M. continued to physically and verbally resist by
twisting and turning her body, pushing at defendant, telling him that it hurt, and crying. Further,
although defendant ceased the anal penetration, he continued to sexually penetrate both T.M.’s
vagina and mouth as she continued to cry and protest. Viewing the evidence in the light most
favorable to the State, a rational trier of fact could have found that T.M. was overcome by
defendant’ s superior size and strength, that she wasin fear of harm, and that her acts of resistance
were commensurate with the circumstances. See Bowen, 241 11I. App. 3d at 620 (explaining that
“[m]erely because avictim does not cry out for help or try to escape at the slightest opportunity is
not determinative on the issues of whether she was being forced to have sexua intercourse, or
whether she consented to having sexual intercourse, especialy if she was *** in fear of being
harmed”); Vasquez, 233 11I. App. 3d at 528 (stating that futile acts of resistance are not required to
establish force or lack of consent). Accordingly, the State presented sufficient evidence to support
the finding that defendant used force to effect anal penetration. See Bowen, 241 11l. App. 3d at 619
(concluding therewas sufficient evidenceto sustainthe defendant’ s sexual assault convictionswhere
the victim gave a detailed account of the assaults, testified that she verbally protested and tried to
push the defendant away, and was extensively cross-examined).

133 Defendant contends that, because the jury found him not guilty of the vaginal and oral
penetration, it must have found that he did not use force to effect those acts of penetration.
According to defendant, because the evidence of force was the same with respect to all three types

of penetration, the evidence of force was insufficient to convict him of anal penetration. We
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disagree. With respect to the force used to effect ana penetration, T.M. testified that defendant
grabbed her waist sort of forcefully and turned her entire body over. A rational trier of fact could
have found that this force was qualitatively different from defendant’s pulling on T.M.’s head to
effect oral penetration or pulling her toward the edge of the couch to effect vaginal penetration.
134 Defendant’ sargument seemsto focus on the fact that the jury acquitted him of counts| and
[11 (vaginal and oral penetration) and convicted him of count |1 (anal penetration). Sufficeit to say
that, based on the qualitative difference in the force defendant used to effect anal penetration, the
jury could have found that T.M. did not consent to any sexual penetration, but also that defendant
used force with respect to only anal penetration. See Sate v. Chapman, 54 A.D.3d 507, 509, 862
N.Y.S.2d 660, 662 (N.Y . App. 2008) (holding that the victim’ s testimony that the defendant acted
“despite her verbal protest” was sufficient to prove her lack of consent, but insufficient to provethat
the defendant used physical force). Moreover, “ajury may acquit adefendant on one or more counts
on a multicount indictment in the belief that the count on which it convicted the defendant will
provide sufficient punishment.” Peoplev. Sandy, 188 I1l. App. 3d 833, 845 (1989). In any event,
we decline to speculate on the jury’ srationale in rendering its verdicts.

135 Defendant further argues that the evidence of force was insufficient because T.M. testified
that defendant terminated theanal penetration assoon asshecommunicatedthat it hurt. Defendant’s
position is that T.M. “was an eager participant in a series of sexual acts’; in other words, she
consented to oral and vaginal penetration, but withdrew her consent for the anal penetration.
According to defendant, because he immediately ceased the anal penetration when T.M. withdrew
her consent, arational trier of fact could not have found that he used force.

136 Defendant’s argument necessarily fails because, based on T.M.’s testimony that she

repeatedly told defendant from the very beginning of his advances that she did not want to do
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anything with him and that she wanted to go home, it was clear that she did not consent to any
sexual activity. See Carlson, 278 1ll. App. 3d at 521 (concluding that the victim did not consent to
sexual conduct where she testified that “ she begged him over and over from the very beginning of
his sexual advancements to stop, and pleaded with him that she ‘didn’t want this to happen,’
repeatedly saying, ‘no, no, no’ 7). T.M. also testified that she physically resisted defendant by
pushing him away and trying to push her head away from his penis. This testimony belies
defendant’ s assertion that T.M. was an “ eager participant” in any sexual conduct. Moreover, T.M.
testified that, as she resisted defendant’ s efforts to anally penetrate her, she told defendant that she
did not want to do “anything with him” (emphasis added) and cried for the remainder of the
encounter asdefendant proceeded to penetrate T.M. both vaginally and orally, again. Thistestimony
isfatal to defendant’s position that it was only anal penetration to which T.M. objected.

137 Insupport of hiswithdrawn-consent theory, defendant citessection 12-17(c) of the Code and
People v. Denbo, 372 I1l. App. 3d 994 (2007). Section 12-17(c) provides:

“A person who initially consents to sexual penetration or sexual conduct is not
deemed to have consented to any sexual penetration or sexual conduct that occurs after he
or she withdraws consent during the course of that sexual penetration or sexual conduct.”
720 ILCS 5/12-17(c) (West 2008) (renumbered and amended as § 11-1.70(c) by Pub. Act
96-1551, Art. 2, § 5 (eff. July 1, 2011)).

In Denbo, the court considered the issue of withdrawn consent as enunciated in section 12-17(c).
The defendant was convicted of aggravated criminal sexual assault (720 ILCS 5/12-14(a)(2) (West
2004) (renumbered and amended as § 11-1.30(a)(2) by Pub. Act 96-1551, Art. 2, 8 5 (eff. July 1,
2011))) “inthat she persistedin an act of vaginal penetration after the victim withdrew her consent.”

Denbo, 372 11l. App. 3d a 995. The defendant and the victim were loversinvolved in aromantic
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relationship for about two months. Denbo, 372 I1l. App. 3d at 995, 1002. On the evening of the
incident at issue, the defendant “ set the scene” in her bedroom by lighting candles, turning off the
lights, and putting on some music. The victim, who had spent the day with the defendant, entered
the bedroom and lay down on thedefendant’ sbed. The defendant entered theroomwearinga* silky
negligee” and lay down next to the victim. They began kissing and touching, and the defendant
helped the victim undress. Denbo, 372 111. App. 3d at 1002. According to thevictim, the defendant
was between the victim’ s legs and pushed her hand into the victim’ s vagina. Denbo, 372 I1l. App.
3d at 996. The victim pushed the defendant, but the defendant continued the penetration. The
victim pushed the defendant a second time, and the defendant withdrew. Denbo, 372 I1l. App. 3d
at 996, 1008. The jury found the defendant guilty of aggravated criminal sexual assault. Denbo,
37211l. App. 3d at 1004.

138 On appedl, the State conceded that the victim * ‘implicitly consented to some sort of
penetration.” ” Denbo, 372 11l. App. 3d at 1006. The court accepted the concession and noted that,
when the victim first pushed the defendant, the victim no longer subjectively consented, but held
that “her withdrawal of consent was ineffective until she communicated it to defendant in some
objectivemanner.” Denbo, 37211l. App. 3d at 1008. The court reversed the defendant’ sconviction,
concluding that no rational trier of fact could have found, beyond a reasonable doubt, that a
reasonable person inthe defendant’ s circumstances would have understood the victim’ sinitial push
as awithdrawal of consent. Denbo, 372 I1l. App. 3d at 1008.

139 Denboisinapposite. In Denbo, it wasundisputed that the defendant and the victim had been
involved in aromantic relationship for about two months. Because the evidence showed that the
defendant and the victim shared a sexual relationship, the victim’'s consent to sexual activity in

general was not at issue. In contrast, here, defendant and T.M. had met only afew weeks prior to
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the incident at issue and were not even dating.* In Denbo, because the victim’s consent was not
disputed, the State had to prove that the victim withdrew her consent. Intheinstant case, however,
the State had to prove that T.M. did not consent in order to rebut defendant’s consent defense.
Moreover, in Denbo, the defendant immediately ceased all sexual conduct when the victim
objectively communicated her withdrawal of consent when she pushed the defendant asecond time.
Theissue in Denbo—whether the victim’ sfirst effort at pushing the defendant away constituted an
objective withdrawal of consent—has no bearing on the present case.

140 Defendant also pointsout that he* asked” for oral sex andthat heand T.M. “had an exchange
that implied a concern about conception” (when defendant asked T.M. if she had acondom) before
hevaginally penetrated her. Defendant then assertsthat the lack of advance discussion between the
two regarding anal sex did not makeit nonconsensual. Thefactsthat defendant “asked” for oral sex
and inquired about a condom prior to vaginal penetration, in light of al of the evidence, do not
support the conclusion that T.M. consented to vaginal and oral penetration. As we noted,
defendant’ s conclusion that T.M. consented to those acts is belied by T.M.’ s testimony about her
verbal protests and physical acts of resistance. Moreover, our conclusion that T.M. did not consent
to anal penetration is not based on the lack of advance discussion regarding that act. Accordingly,

defendant’ s argument is unavailing.

"We note the conflicting testimony regarding previous sexual activity between the two:
defendant testified that T.M. performed oral sex on him when she spent the night at his apartment;
T.M. testified that they only kissed for about 30 seconds. In either case, there was no evidence

indicating that the two were involved in aromantic relationship.
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141 Defendant further commentsonthelack of medical evidenceof trauma. Itiswell established
in Illinois that medical evidence is not necessary to sustain a criminal sexual assault conviction.
People v. Shum, 117 Ill. 2d 317, 356 (1987); Bowen, 241 Ill. App. 3d at 620. Neither are we
persuaded by defendant’ sintermittent aspersionson T.M.’ scredibility throughout hisbrief. Aswas
within its province, the jury determined that T.M. was credible, and we will not substitute our
judgment for that of the jury. See Ortiz, 196 I1l. 2d at 259; Bowen, 241 I1l. App. 3d at 619 (stating
that thetrier of factisfreeto disbelieveaall or part of adefendant’ stestimony). Moreover, whilethe
testimony of the victim alone is sufficient to convict, here, T.M.’ stestimony was corroborated by
that of Katie and Officer Wilgus about T.M.’s demeanor, as well as her prompt outcry, following
theincident. See Carlson, 278 Ill. App. 3d at 521-22.

142 Defendant next contends that he was denied the effective assistance of counsel, and
“fundamental fairness,” because his attorney failed to tender a jury instruction that “it would be a
defense to the charge that the complainant’ s consent isvalid until revoked.” Ineffective assistance
of counsel claims are governed by the familiar standard of Strickland v. Washington, 466 U.S. 668
(1984). Under the two-prong Strickland test, “a defendant must show that (1) his counsel’s
performance was deficient in that it fell below an objective standard of reasonableness, and (2) the
deficient performance prejudiced the defendant in that, but for counsel’s deficient performance,
thereisareasonabl e probability that theresult of the proceeding would have been different.” People
v. Houston, 226 1I. 2d 135, 144 (2007). “Failure to request a particular jury instruction may be
grounds for finding ineffective assistance of counsel only if the instruction was so ‘critical’ to the
defensethat itsomission ‘ den[ied] theright of theaccusedto afair trial.” ” Peoplev. Rodriguez, 387
1. App. 3d 812, 828 (2008) (quoting People v. Pegram, 124 I11. 2d 166, 174 (1988)). Failureto

satisfy either prong isfatal to the claim. Strickland, 466 U.S. at 697.
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143  Evenif counsel’ sfailureto offer awithdrawn-consent instruction weresomehow objectively
deficient, defendant does not establish that, had the jury been instructed on the issue of withdrawn
consent, there was a reasonable probability that the result of the proceeding would have been
different, or that the proceeding was rendered fundamentally unfair. Initially, we note that
subsection (c) of section 12-17 of the Code operates to limit the defense of consent expressed in
subsection (a) “ by making the consent effective only up to the withdrawal of consent” (Denbo, 372
[1l. App. 3d at 1006); thus, when the legislature enacted subsection (c), it did not create a new
defense.
144 Inthe present case, thetrial court properly instructed the jury on the elements that the State
was required to prove beyond a reasonable doubt under section 12-13(a)(1) of the
Code—penetration and use of force. See 720 ILCS5/12-13(a)(1) (West 2008). Because defendant
raised the defense of consent, the court further instructed the jury that the State bore the burden of
proving T.M.’ slack of consent beyond areasonable doubt. Thejury instructions also included the
definitions of force and consent. Thus, thejury had all of theinstructionsit needed to apply the law
to the facts.
145 Nonetheless, defendant asserts that, without a withdrawn-consent instruction, T.M.’s
“essentially exculpatory testimony could not be given any effect,” and “the jury would not have
focused ontheissuesof what [T.M.] did to manifest her withdrawal of consent, what thedefendant’ s
perception was of this conduct, and how prompt the defendant’ sresponse was.” In hisreply brief,
defendant elaborates:

“[ITt s not enough to say that there could not be consent here because the jury’s verdict

constitutes afinding of force. Thisis because the jury could have convicted the defendant

on the premise that once [T.M.] voiced her non-consent, the defendant was guilty. Inthis
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view, no matter how swiftly the defendant compliedwith[T.M.’ s] wishes, hewasemploying
‘force’ to effectuate sexual penetration.”
We disagree.
146 The issues of consent and force were squarely before the jury. It was faced with two
contrasting versionsof what happenedin defendant’ sapartment—T.M.’ sand defendant’s. Thejury
was free to believe defendant’ s testimony that no anal penetration occurred at all. 1t was also free
to find that T.M. initially consented to sexual activity (based on defendant’ s testimony) but later
withdrew her consent for anal penetration, and that, because defendant promptly ceased anal
penetration (based on T.M.’s testimony), there was no criminal sexual assault. See People v.
Billups, 318 Ill. App. 3d 948, 954 (2001) (“A jury need not accept or reject all of a witness'[s]
testimony but may attribute different weight to different portions of it.”). Indeed, defense counsel
suggested such a conclusion in his closing argument at trial, when he stated:

“And by theway, if aguy really—Iet’ sindulgefor just asecond—theideathat there
was this anal penetration. And I’'m only indulging that just for purposes of making this
limited point because | really don’t think there is evidence of it, but if there was this anal
penetration and she said that she moved to try to move away and then said ow, thishurts, and
then he stopped, rapistsdon’t stop. If you are going to rape somebody and they say ow this
hurts, are you going to stop? No, you are not. You don’'t care how they feel if you are
raping them. 1’ sall about control. Somebody saysow thishurtsand he stops. It isnot what
you would expect somebody trying to rape somebody to do.”

Notwithstanding defendant’ sargument to the contrary, had thejury believed defendant’ stestimony,
it did not have to find that a sexual assault occurred. In other words, the lack of a withdrawn-

consent instruction did not foreclose the jury from acquitting defendant of count 1.
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147 However, the jury did find that a sexual assault occurred with respect to anal penetration.
In order to do so, in addition to penetration, the jury had to find that defendant used force and that
T.M. did not consent. A rational trier of fact could have made those findings based on T.M.’s
testimony. Asdiscussed above, there was sufficient evidence of defendant’ s use of force to effect
ana penetration. And, “[t]jo prove the element of force is implicitly to show nonconsent.”
Haywood, 118 Ill. 2d at 274. The nonconsent existed at the time of the use of force—prior to
penetration. Y et, the applicability of theissue of withdrawn consent requiresthat there was consent
in the first place—prior to penetration. Thus, having chosen to believe T.M.’ stestimony, the jury
could not possibly have found withdrawn consent, because there was no consent to be withdrawn.
Onthisrecord, we cannot say that defendant was prejudiced by the lack of an additional instruction.
See People v. Mims, 403 I1l. App. 3d 884, 894-95 (2010) (holding that the defendant failed to
establish any prejudice from his counsel’s failure to request a consent instruction at his tria for
aggravated criminal sexual assault because the jury was properly instructed on the elements of the
offense and the jury was able to assess the credibility of the defendant and the victim); People v.
Rollins, 211 11l. App. 3d 86, 91 (1991) (holding that the trial court’s error in failing to instruct the
jury on the State' s burden of proving the victim'’slack of consent did not deprive the defendant of
afair trial where the jury was instructed on the elements of criminal sexual assault and where the
prosecutor argued in closing that the State had to prove the use of force, stating, “ ‘[i]n anutshell,
thisistheissueof consent’ ). Accordingly, defendant’ sineffectiveassistance of counsel claimfails
under both prongs of Strickland.

148 In support of hisineffective-assistance-of-counsel argument, defendant relies on Pegram.
There, our supreme court affirmed the appellate court’s reversal of the defendant’s conviction of

armed robbery, holding that the defendant received ineffective assistance of counsel. Pegram, 124
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I1l.2d at 174. Attrial, the defendant testified that, although he was present during an armed robbery,
he was not awilling participant and had acted under duressand in fear for hislife. Pegram, 124 111.
2d at 171. By this testimony, defendant raised the affirmative defense of compulsion, thereby
placing a burden of proof on the State as to compulsion, in addition to the elements of armed
robbery. Pegram, 124 1ll. 2d at 172-73. Although the affirmative defense of compulsion became
the “principal contested issue,” defense counsel failed to tender an instruction on either the
compulsion defense or the State’ s burden of proof oncethe defensewasraised. Pegram, 124111. 2d

at 173. The supreme court held that the lack of those jury instructions“ ‘removed from the jury’s
consideration a disputed issue essential to the determination of defendant’s guilt or innocence.” ”
Pegram, 124 11l. 2d at 174 (quoting People v. Ogunsola, 87 1ll. 2d 216, 223 (1981)).

149 Pegramisinapposite. Unlikethejury in Pegram, thejury in the present case was instructed
on defendant’ s consent defense and the State’ s burden of proving T.M.’slack of consent beyond a
reasonable doubt. Withdrawn consent, if applicable at al, simply would have been one means by
which the State could have proven alack of consent. Thus, unlikethejury the Pegram, thejury here
was free to consider all issues essential to the determination of defendant’s guilt or innocence.
Accordingly, defendant’s trial was not fundamentally unfair, and his reliance on Pegram is
misplaced.

150 Inhisreply brief, defendant cites Statev. Baby, 404 Md. 220, 263-64, 946 A.2d 463, 488-89
(2008), arape case, wherethe state high court held that thetrial court erredin not directly addressing
thejury’ squestionsasto the applicablelaw when the defendant ceased penetration after consent was
withdrawn. Baby isnot persuasive. Whilethejury’snotesto thetrial court in Baby indicated that

thejury wasstruggling with theissue of withdrawn consent (Baby, 404 Md. at 263, 946 A.2d at 488-

89), no such notes exist in the present case. Moreover, in Baby, the victim testified that she
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consented to sexual intercourse with the defendant “aslong as he stopswhen | tell him to.” Baby,
404 Md. at 227, 946 A.2d at 467. Here, in contrast, T.M. testified that she did not consent to
anything.

151 Finaly, defendant contends that the trial court erred in sentencing him to an indeterminate
term of MSR of three yearsto natural life. MSR is statutorily required by section 5-8-1(d) of the
Unified Code of Corrections. 730 ILCS 5/5-8-1(d) (West 2008). Subsection (d)(4) provides an
M SR term from “aminimum of 3 yearsto amaximum of the natural life of the defendant” for those
convicted of criminal sexual assault, among other offenses. 730 ILCS 5/5-8-1(d)(4) (West 2008).
Statutory construction is a question of law that we review de novo. People v. Schneider, 403 Il.
App. 3d 301, 306 (2010). In Schneider, this court construed section 5-8-1(d)(4) to “require]] an
indeterminate MSR term,” and affirmed the MSR term of three years to life imposed on the
defendant there. Schneider, 403 111. App. 3d at 309. Weare awarethat the Fourth District disagreed
with us and concluded that, under section 5-8-1(d)(4), the trial court must set a determinate MSR
term between three years and the defendant’ s natural life. Peoplev. Rinehart, 406 11I. App. 3d 272,
281-82 (2010), pet. for leaveto appeal allowed, No. 111719 (May 25, 2011). However, wedecline
defendant’ s invitation to depart from our holding in Schneider. See People v. McCurry, 2011 IL
App (1st) 093411, 123 (noting the disagreement between the courtsin Schneider and Rinehart and,
after extensive analysis, deciding to follow Schneider). Accordingly, thetria court did not err in
imposing an MSR term of three yearsto natural life on defendant here.

152 For the foregoing reasons, we affirm the judgment of the circuit court of Boone County.

153 Affirmed.
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