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JUSTICE REYES delivered the judgment of the court.

Presiding Justice Gordon concurred in the judgment.

Justice Lampkin specially concurred.

ORDER
11 Held: We affirm the judgment of the circuit court of Cook County granting
counterdefendant’s cross-motion for summary judgment where counterplaintiffs
failed to demonstrate an uncompensated taking occurred.

12 The Department of Transportation of the State of Illinois (IDOT) filed a complaint for
condemnation against counterplaintiffs Alpha Med Physician Enterprises, LLC, and Citibank,
NL.A. (collectively Alpha Med), seeking to acquire land in fee simple and a temporary easement.
The circuit court of Cook County thereafter allowed IDOT to condemn the requested property.
Alpha Med subsequently filed a counterclaim alleging IDOT’s reconstruction of a drainage ditch
in its temporary easement on Alpha Med’s property constituted a permanent taking for which
Alpha Med was not compensated. The parties filed cross-motions for summary judgment on
Alpha Med’s counterclaim. The circuit court denied Alpha Med’s motion and granted IDOT’s
cross-motion. On appeal, Alpha Med argues summary judgment in favor of IDOT was in error
because IDOT’s construction of the drainage ditch was outside the scope of the temporary
easement for which Alpha Med was compensated. For the reasons which follow, we affirm.
13 BACKGROUND
4  This controversy arose from an IDOT project to expand U.S. Route 45 (LaGrange Road)
from 131st Street to 179th Street. Alpha Med owns property on the east side of LaGrange Road,

adjacent to the highway, between 173rd Street and 175th Street.> To the west of LaGrange

Road, across from Alpha Med’s property, is 54 acres of Cook County forest preserve land. Prior

! The record is unclear as to Alpha Med’s exact property lines. Based on our review of the record, the
property line appears to start between 173rd Street and 174th Street and appears to extend to an area between 174th
Street and 175th Street.

-2-



1-19-0609 & 1-19-1767 (cons.)

to this lawsuit, there were two 30-inch culverts, or drainage pipes, under LaGrange Road which
drained water from the forest preserve onto Alpha Med’s property. The water flowed from west
to east under LaGrange Road and discharged at IDOT’s eastern right-of-way into a pre-existing
ditch (the original ditch) on the northwest corner of Alpha Med’s property. The area draining
water to the property was a natural tributary and was not due to any IDOT improvements. The
original ditch conveyed the water north on Alpha Med’s property, parallel to LaGrange Road,
into an adjacent property.

15 In January 2012, IDOT filed the operative complaint for condemnation naming Alpha
Med as a defendant and owner. IDOT sought to condemn certain portions of Alpha Med’s
property for purposes of “widening and resurfacing” LaGrange Road. Specifically, IDOT sought
to acquire in fee simple a strip of land on the western edge of Alpha Med’s property which ran
north and south adjacent to LaGrange Road between 173rd Street and 175th Street. This land
included the area where the original ditch was located. IDOT additionally requested a five-year
temporary easement “for construction purposes” over a strip of land adjacent to the land sought
in fee simple. A portion of the temporary easement included “low quality wetlands.”

16  The circuit court subsequently held a preliminary just compensation hearing. The record
on appeal indicates the parties presented evidence, exhibits, and arguments. The record,
however, does not contain a transcript, bystander’s report, or agreed statement of facts, nor does
it include any evidence or exhibits presented by the parties. Following the hearing, the circuit
court entered an order (1) vesting IDOT with the authority to exercise the right of eminent
domain consistent with the operative complaint and (2) setting preliminary just compensation in

the sum of $303,000 for taking in fee simple, the temporary easement, and the diminution of
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value to the remainder of the property caused by the taking and temporary easement.?

17  After IDOT deposited $303,000 with the Cook County Treasurer, the circuit court
entered an order vesting title in IDOT and authorizing IDOT to take possession of the
condemned parcels. As part of the IDOT project to expand LaGrange Road, the original ditch
was paved over and became part of the highway. The culverts running under LaGrange Road
were extended so naturally flowing water would be discharged outside of the newly constructed
portion of the highway. In July 2014, IDOT commenced constructing a new drainage ditch (the
new ditch) in the temporary easement which, like the original ditch, collected the drainage water
near the northwest corner of Alpha Med’s property and conveyed the water north, parallel to
LaGrange Road, into the adjacent property. Although the exact date is not in the record, at some
point this construction was completed.

18 In August 2015, Alpha Med commenced construction to extend its parking lot. As part
of the parking lot expansion, Alpha Med replaced either the new ditch or the partially
constructed new ditch with an underground drainage system. Alpha Med covered the
underground drainage system with soil and paved over the area in order to construct the extended
parking lot. Alpha Med’s construction occurred during IDOT’s five-year temporary easement.
19 In July 2016, Alpha Med filed the operative counterclaim against IDOT for inverse
condemnation. Alpha Med alleged, in pertinent part, that the new ditch built by IDOT
constituted a permanent and ongoing taking and that Alpha Med had not been compensated for
that taking. The counterclaim contained three counts: one count pursuant to the takings clause of

the fifth amendment of the United States Constitution (U.S. Const., amend. V); one count

2 Although not addressed by the parties, the preliminary just compensation hearing appears to be consistent
with the procedures set forth in the Eminent Domain Act (735 ILCS 30/1-1-1 et seq. (West 2012)) for a “quick take”
condemnation proceeding pending the final determination of just compensation. See Department of Transportation
ex. rel People v. 151 Interstate Road Corp., 209 Ill. 2d 471, 478-79 (2004).
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date of valuation.”® IDOT additionally maintained that Alpha Med spoliated evidence by
constructing the underground drainage system in the new ditch.

113  After the matter was fully briefed and argued. the circuit court entered a written order
denying Alpha Med's motion for partial summary judgment and granting IDOT"s cross-motion
for summary judgment. The circuit court rejected IDOT s argument based on Alpha Med'’s
spoliation of evidence hut found that construction of the new ditch was clearly envisioned in the
development plans advanced by IDOT and did not exceed the original fee taking for which
Alpha Med was compensated. The written order further stated it was “final and appealable.”
Alpha Med subsequently appealed.

114 Onappeal. IDOT filed a motion to dismiss the matter arguing the circuit court’s writien
order failed to confer appellate jurisdiction pursuant to Illinois Supreme Court Rule 304 (a) (eff.
Mar. 8, 2016). That motion was taken with this case. Alpha Med subsequently filed a motion
for a Rule 304{a) finding in the circuit court, which was granted. The circuit court specifically
found there was no just reason for delaying either enforcement or appeal of the court’s previous
order on the parties’ cross-motions for summary judgment. This appeal followed.

15 ANALYSIS

116  Prior to addressing the merits of Alpha Med's appeal, we observe that IDOT's moticn to
dismiss the appeal for lack of appellate jurisdiction was taken with this case and is still
outstanding. The parties, however, now do not dispute that we have jurisdiction. After

reviewing the issue, we find that jurisdiction was conferred upon this court as a result of Alpha

' While the appraisal report was created in June 2013. its stated purpose was “to estimate the retrospective
market values of the subject property as of May 19, 20117 (the date IDOT filed its initial complaint for
condemnation). We also note that although the parties attached additional depositions. appraisal reports, certain
land surveys, and reports authored by engineers, that evidence generally concerned the value of [DOT''s laking and
temnporary easement, and theories that Alpha Med does not advance on appeal, namely that IDOT caused an
increased amount of water to drain into Alpha Med's property.
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Med's timely second notice of appeal following the circuit court's Rule 304 (a) finding. See IIL
S. Ct. R. 304(a) (eff. Mar. 8, 2016). Accordingly, the motion to dismiss the appeal is denied.
We now turn to address Alpha Med's claims.

117  On appeal. Alpha Med argues that summary judgment should have been awarded in its
favor because, as a matter of law, the new ditch constructed by IDOT was not within the scope of
[DOT's temporary easement. According to Alpha Med, IDOT"s construction of the new ditch
therefore constituted a permanent taking for which Alpha Med was not compensated pursuant to
the circuit court’s preliminary just compensation order.

118 Inresponse, IDOT contends its temporary utilization of Alpha Med's property to
construct the new ditch was consistent with the temporary easement, and therefore its cross-
motion for summary judgment was properly granted. Specifically, IDOT argues the plain
language of the temporary easement. in conjunction with its complaint which sought to condemn
Alpha Med's land for the "widening and resurfacing” of LaGrange Road, allowed it to carry out
construction related to the widening of LaGrange Road, including reconstructing a necessary
drainage ditch for Alpha Med's benefit.

19  Summary judgment is appropriate where the pleadings, depositions, admissions, and
affidavits on file, when viewed in the light most favorable to the nonmoving party. demonstrate
that there is no genuine issue of material fact and that the moving party is entitled to judgment as
a matter of law. River's Edge Homeowners™ Ass’nv. City of Naperville, 353 111. App. 3d 874,
877 (2004): 735 ILCS 5/2-1005(c) (West 2018). When, as here, parties file cross-motions for
summary judgment, they agree that only a question of law is involved and invite the court to
decide the issues hased on the record. Fielet v. Fielet, 2012 IL 112064, 1 28. The mere filing of

cross-motions for summary judgment, however, does not establish that there is no issue of


















