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Reporter of Decisions case was established by the evidence and the rgortghid not
for the convenience of yresent any competing affidavit or evidence, thetgagor's denials
the readed) and claim of insufficient knowledge did not raisenaterial issue of

fact, and the mortgagee complied with section 134{&) of the

Mortgage Foreclosure Law by setting forth the regplinformation in

its complaint.
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OPINION

In this mortgage foreclosure action, defendantmAAvdic, appeals following the circuit
court of Cook County’s entry of an order approvihg sale of his property. Avdic challenges
the court’s orders granting summary judgment faingiff, US Bank, N.A., denying his
motion to strike US Bank’s affidavit, denying higtion to reconsider, and approving the sale
of the property.

I. BACKGROUND

On July 1, 2010, US Bank filed a foreclosure caail against Asim Avdic, Hidajeta
Avdic,* Bank of America, N.A., and United Survey ServiteC,? regarding the mortgage
and note executed by Asim and Hidajeta Avdic faperty located at 3707 W. North Shore
Avenue in Lincolnwood, lllinois. The complaint ajled that US Bank was the mortgagee
pursuant to section 15-1208 of the lllinois Mortgdgpreclosure Law (Foreclosure Law) (735
ILCS 5/15-1208 (West 2010)). The complaint alsegdld that Asim and Hidajeta Avdic, as
mortgagors, executed a mortgage in the amount b7, $80 on February 22, 2008, and the
mortgage was recorded on April 15, 2008, in Cookir@p. Further, the original mortgagee
was Mortgage Electronic Registration Systems, (MERS), “as Nominee for LaSalle Bank

We note that the notice of appeal was signed loyragy Andjelko Galic on behalf of only Asim
Avdic. The notice of appeal must contain the sigrebf each appellant or appellant’s attorneySllI.
Ct. R. 303(b) (eff. June 4, 2008). See &sople v. Kruegerl46 Ill. App. 3d 530, 533 (1986). Because
Hidajeta Avdic did not sign the notice of appead &er name was not listed as one of the defendants
who was appealing, we consider this appeal to baea taken only by Asim Avdic.

“The complaint indicated that Bank of America wasuacessor by merger to LaSalle Bank, “by
virtue of a Mortgage executed by Asim Avdic, da®&d14/2008, *** to secure a note in the principal
sum of $250,000.” United Survey Service had a $1/8@chanic’s lien filed against Asim Avdic and
the real estate on June 15, 2009.
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N.A.” The complaint alleged that defendants had patd the monthly installments of
principal, interest, taxes, and insurance from &aper 2009 through the time of filing the
complaint, and the principal balance was $409,82atthat time.

US Bank attached a copy of the mortgage and motket complaint. The mortgage was
dated February 22, 2008, and provided that MERStheabeneficiary, LaSalle Bank was the
lender, and Asim Avdic was the borrower. It wasedby both Asim and Hidajeta Avdic, and
it was also notarized. The accompanying note wath&amount of $417,000, with an interest
rate of 6.125% and monthly payments of $2,533. & first payment was due on April 1,
2008. It was signed by Asim Avdic. The note wae &sdorsed “PAY TO THE ORDER OF
US Bank NA WITHOUT RECOURSE” and signed by officefd_aSalle Bank and US Bank.

On July 21, 2010, Asim and Hidajeta Avdic filedexified answer to the complaint and
entered an appearancepss sedefendants. They admitted to nearly all the paslgs in the
complaint. In relevant part, they admitted thatbfeary 22, 2008, was the date of the
mortgage; that Asim and Hidajeta Avdic were the tgagors; MERS was the original
mortgagee; the mortgage was recorded on April @882the original amount of the mortgage
was $417,000; Asim Avdic was the owner of the progpand executed the note; and US Bank
brought the foreclosure action as the mortgageensettion 15-1208 of the Foreclosure Law.
The only paragraph to which the Avdics responded tihey had insufficient information to
admit or deny was paragraph 3(J), which providédiprtgagors have not paid the monthly
installments of principal, taxes, interest and rasge for 09/01/2009, through the present; the
principal balance due of the Note and the Mortgeg&409,821.19, plus interest, costs,
advances and fees. Interest accrues pursuant tmteé Thereafter, attorney Andjelko Galic
filed a notice of substitute appearance on Oct@Bef010.

The record reflects that US Bank subsequently miémesummary judgment and for entry
of judgment of foreclosure on two or three occasionlate 2010 and early 2011, but the
motions were either withdrawn without prejudicenaver proceeded upon. The motion for
summary judgment filed in November 2010 includeel #iffidavit of Maria Lawrence, who
indicated that she was assistant vice presidedSoBank.

On August 31, 2011, US Bank again moved for surgratgment and for entry of an
order of default and judgment of foreclosure ard.4aS Bank argued that summary judgment
was appropriate because, pursuant to section 2-dfG0% Code of Civil Procedure (735 ILCS
5/2-1005 (West 2010)), defendants failed to esthlihat any genuine issue of material fact
existed and failed to submit a counteraffidavitsipport of its motion, US Bank attached the
signed and notarized affidavit of Rebecca Armstromigo averred that she had “personal
knowledge of the facts stated herein.” Attachethtaffidavit were copies of the mortgage,
note, and several computer printouts containinggagment history of the mortgage. In
summary, Armstrong averred that she had been emghlby US Bank since 2002 and her
duties included reviewing and analyzing US Bankisibess and loan records, which included
computer-generated payment histories and copiesigihation documents. Armstrong also
averred that she was familiar with, had been tcaore and was qualified to use the computer
software system that maintained the records. Sheethat she had reviewed the business
records and loan file for Avdic’s loan, that the ntldy payment was due for September 1,
2009, and each month thereafter, and that US Bleckeel to declare the entire balance due,
and thus, the total amount due through July 25120/Mhs $478,460.87, which included the
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principal balance of $409,821.19, accrued intecés$49,761.91, late charges, and other
expenses incurred by US Bank.

On September 26, 2011, the circuit court enteredrder granting US Bank’s motion for
summary judgment and for a judgment of foreclosamd sale pursuant to section 15-1506
(735 ILCS 5/15-1506 (West 2010)), and also entemecbrder of default against Bank of
America and United Survey Service for failing tgepr or plead and an order dismissing the
“unknown owners and nonrecord claimants” as defetsddlowever, later on that same day,
the court entered an order vacating all of theskersr “pursuant to the agreement of the
parties.® The court entered an order setting a briefing deleeand hearing date for US
Bank’s motions. The response to the motion was@ci®ber 24, 2011, the reply was due
November 7, 2011, and the hearing was set for Nbeer?2, 2011.

On October 24, 2011, Avdic filed a motion to strikrmstrong’s affidavit on grounds that
it did not comply with lllinois Supreme Court Rul®1 (eff. Jan. 4, 2013). Avdic argued that
Armstrong did not have sufficient personal knowlkeddhis file, she did not work with his file
on a regular basis or before litigation arose,dilenot know about the storage and retrieval
methods used by US Bank in maintaining and proogssicords, and she did not personally
receive or observe the receipt of the paymentsawe Ipersonal knowledge of how they were
applied. Avdic asserted that the authenticity ef attached records could not be determined,
Armstrong failed to explain the computer softwaregoam that was used to generate the
payment history or provide the name of the softwmogram, and she failed to show how she
arrived at the amounts due. Avdic also arguedttfeeamount that Armstrong averred was paid
into escrow ($0) was incorrect, as the attachedngay history showed a balance of $5,582 in
escrow in October 2008. Avdic contended that theched records were incomplete and were
not sworn or certified copies of all documents useprepare the affidavit, and they were thus
hearsay without proper foundation.

On November 22, 2011, the circuit court enteresiaer resetting the due date for US
Bank’s reply and rescheduling the date of the Ingawn the motions. The order also indicated
that “the parties agreeing that defendant’s motmstrike is deemed a response & plaintiff
shall reply to said motion.”

In US Bank’s December 2, 2011, reply, it assetted pursuant to sections 15-1107(a) and
15-1506(a)(2) (735 ILCS 5/15-1107(a), 15-1506(aj{®est 2010)), the court should enter a
judgment of foreclosure because its motion was sdeg by Armstrong’s affidavit stating the
amount due on the mortgage. It argued that it vsitlel to summary judgment under the
Foreclosure Law, and to the extent it was incoastswith lllinois Supreme Court Rule 191,
the Foreclosure Law prevailed. Further, becausaeddealed to submit a counteraffidavit or
offer other evidence to rebut the accuracy of theunt due set forth in Armstrong'’s affidavit,
Armstrong’s affidavit must be taken as true. US IBasserted that the attached documents
were admissible as business records and thereferaffiant's personal knowledge was
irrelevant. US Bank argued that the affidavit coegblwith both Rule 191 and lllinois
Supreme Court Rule 236 (eff. Aug. 1, 1992).

According to US Bank, after the circuit court ialty granted its motions for summary judgment
and judgment of foreclosure and sale, defense eb@alic appeared later that afternoon and thetcour
vacated its orders and set a briefing schedule.
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On December 15, 2011, the circuit court granteddfk’s motion for summary judgment
and denied Avdic’s motion to strike the affidaVitalso held that Avdic’s notice of deposition
of Armstrong was “rendered moot.its order indicated that oral arguments were heard
regarding the motions. In the separate order grgrstummary judgment, the court held that
Avdic’s answer “as pleaded without sufficient sugpm documentation, does not raise a
genuine issue of material fact sufficient to preelthe entry of Summary Judgment in favor of
Plaintiff.” The court entered a judgment of forestloe and sale pursuant to section 15-1506
(735 ILCS 5/15-1506 (West 2010)), which providedttthe total amount due, including
principal, accrued interest, advances, litigatiosts, and attorney fees, was $490,888.98. The
order set the redemption period to expire on Magh2012, and provided that the sale of the
property was to occur pursuant to section 15-153b (LCS 5/15-1507 (West 2010)). The
court also entered an order of default against Rdkmerica and United Survey Service.

On January 17, 2012, Avdic moved for reconsidenatif the December 15, 2011, orders.
Avdic reiterated his arguments regarding the deficies in the Armstrong affidavit and
argued that it violated the best evidence ruleydasarule, and business records rule. He
argued that the assertions were conclusory andambated the attached documents, and the
documents were incomplete and not certified. Avalgo argued that he should have been
given an opportunity to respond to the motion fonmary judgment after the court denied his
motion to strike, and contended that it was emogrant summary judgment before allowing
him to take the deposition of Armstrong. Furtheydik asserted that no assignment of
mortgage from LaSalle Bank or MERS was attacheédeé@omplaint, and MERS should have
been made a defendant. The circuit court deniednoison to reconsider on February 24,
2012.

On April 6, 2012, US Bank moved the court to apprthe sale, which occurred at a public
auction on March 19, 2012. US Bank purchased thpgsty for $510,797.74. The circuit court
entered an order approving the sale on May 14, 268i@ held that all required notices under
section 15-1507(c) (735 ILCS 5/15-1507(c) (West®Divere properly given, and the sale
was fair and properly made, and ordered that UBaas entitled to possession within 30
days of the order.

On June 12, 2012, Avdic filed a notice of appaakpant to lllinois Supreme Court Rule
303 (eff. May 30, 2008).In the notice of appeal, Avdic stated that he a@sealing the May
14,2012, order approving the sale and grantinggxsson to US Bank; the February 24, 2012,
order denying his motion to reconsider; and thedbdwer 15, 2011, order denying his motion
to strike Armstrong’s affidavit and granting US Bamotion to summary judgment.

We note that, on appeal, defendant has not prdvaley transcripts or report of
proceedings from any hearings before the circuittc@lthough the record suggests that oral
arguments were heard on the motion for summarymghg and motion for reconsideration. It

“In our review of the lower court file, we did nahd a request for or notice of deposition for
Armstrong. Nevertheless, both parties indicate Avalic submitted a notice of Armstrong’s deposition
when he filed his motion to strike the affidavit.

*The circuit court’s order confirming the forecloswsale, and not the judgment of foreclosure,
constitutes the final and appealable order in fosece actionsEMC Mortgage Corp. v. Kem2012
IL 113419, T 11JP Morgan Chase Bank v. Fankhausas3 lll. App. 3d 254, 260 (2008).
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is the appellant’s duty to provide on appeal aicieifitly complete record of the lower court
proceedings to support his claims of erMidstate Siding & Window Co. v. Roged4 lll.
2d 314, 319 (2003). “[I]n the absence of such and®n appeal, the reviewing court will
presume that the order entered by the trial coag im conformity with the law and had a
sufficient factual basis [citations]. The court Wwiksolve any doubts arising from the
incompleteness of the record against the appéllaht.

II. ANALYSIS

We reviewde novothe circuit court’'s decision to grant a motion ssmmary judgment.
Outboard Marine Corp. v. Liberty Mutual Insuranceo.C154 Ill. 2d 90, 102 (1992). In
general, this court reviews a circuit court’s demison a motion to strike an affidavit for an
abuse of discretion, but when the motion “was mada®njunction with the court’s ruling on a
motion for summary judgment,” we employa novostandard of review with respect to the
motion to strike.Jackson v. Graham323 Ill. App. 3d 766, 773 (2001). A circuit casrt
decision to confirm the judicial sale of property reviewed for an abuse of discretion.
Household Bank, FSB v. Lewig29 Ill. 2d 173, 178 (2008). The circuit courtuabs its
discretion if it committed an error of law or where reasonable person would take the view
adopted by the couriCitiMortgage, Inc. v. Johnson2013 IL App (2d) 120719, 1 18;
McClandon v. RosewelR99 Ill. App. 3d 563, 567 (1998). In reviewingethircuit court’s
decisions on appeal, we observe that “this couréves the judgment, not the reasoning, of the
trial court, and we may affirm on any grounds ie tiecord, regardless of whether the trial
court relied on those grounds or whether the tioairt’s reasoning was correcCoghlan v.
Beck 2013 IL App (1st) 120891, 1 24.

On appeal, Avdic contends that the trial coure@iin granting summary judgment for US
Bank and denying his motion to strike because lgigdsues of fact existed and there were
multiple defects in Armstrong’s affidavit and the&héits attached to it. Similar to his
arguments in the circuit court, he contends thagffidavit contained “boilerplate” conclusory
statements about which Armstrong had no persor@ablauge, the exhibits were incomplete
and not sworn or certified, the exhibits could betadmitted into evidence as business records
because US Bank failed to provide the proper fotiodaor authentication, the affidavit
contained conflicting information from the exhihitdrmstrong failed to explain how she
arrived at the amounts due, and she failed to gdeotthe name of the computer software
program used.

In response, US Bank maintains that it was edtskemmary judgment because Avdic’s
answer admitted all allegations of the complaintept the amount due and owing, and
defendant submitted no evidence or counteraffidvitcreate an issue of material fact or
otherwise contest the allegations and evidenceepted by US Bank. Further, US Bank
asserts that Armstrong’s affidavit complied withl&®d91, and in any case, the attached
documents were admissible as business recordsgnirsy Rule 236 and lllinois Rule of
Evidence 803(6) (eff. Jan. 1, 2011).

“Summary judgment is appropriate where the plegaliraffidavits, depositions, and
admissions on file, when viewed in the light moavdrable to the nonmoving party,
demonstrate that there is no genuine issue of rabtact and that the moving party is entitled
to judgment as a matter of lawwWest Bend Mutual Insurance v. Nortd®6 Ill. App. 3d 741,
744 (2010). “The form of affidavits used in connegtwith motions for summary judgment is

-6-



122

123

124

125

governed by Supreme Court Rule 191 **Harris Bank Hinsdale, N.A. v. Caliend®35 Ill.

App. 3d 1013, 1025 (1992). Rule 191 provides irvaht part:
“Affidavits in support of *** a motion for summarydgment under section 2-1005 of
the Code of Civil Procedure *** shall be made om thersonal knowledge of the
affiants; shall set forth with particularity thecta upon which the claim, counterclaim,
or defense is based; shall have attached theretonser certified copies of all
documents upon which the affiant relies; shall eantsist of conclusions but of facts
admissible in evidence; and shall affirmatively whihat the affiant, if sworn as a
witness, can testify competently thereto.” lIl.G3. R. 191(a) (eff. Jan. 4, 2013).

Accordingly, a Rule 191(a) affidavit must not cantmere conclusions and must include
the facts upon which the affiant relidcanderos v. Equity Property & Developmge821 Ill.
App. 3d 57, 63 (2001). “[T]he affidavit is actualdy substitute for testimony taken in open
court and should meet the same requisites as centpeistimony.”Harris Bank Hinsdale
235 lll. App. 3d at 1025. The circuit court may nmnsider “evidence that would be
inadmissible at trial” when assessing a motion dommary judgmentld. “ ‘If, from the
document as a whole, it appears that the affideviased upon the personal knowledge of the
affiant and there is a reasonable inference thataffiant could competently testify to its
contents at trial, Rule 191 is satisfiedDbria v. Village of Downers Groy&97 Ill. App. 3d
752, 756 (2009) (quotingugler v. Southmark Realty Partners, IB09 Ill. App. 3d 790, 795
(1999)). “[W]hen only portions of an affidavit ammproper under Rule 191(a), a trial court
should only strike the improper portions of thaddtit.” Roe v. Jewish Children’s Bureau of
Chicagq 339 Ill. App. 3d 119, 128 (2003).

In addition, to admit business records into evigdeas an exception to the general rule
excluding hearsay, the proponent must lay a prémerdation by showing that the records
were “made (1) in the regular course of businesd, (&) at or near the time of the event or
occurrence.Gulino v. Economy Fire & Casualty G2012 IL App (1st) 102429, T 27; 1ll. S.
Ct. R. 236(a) (eff. Aug. 1, 1992). Similarly, llbis Rule of Evidence 803(6) (eff. Jan. 1, 2011)
provides for the admission of “records of regulacbynducted activity” where the records
consist of:

“A memorandum, report, record, or data compilationany form, of acts [or] events
*** made at or near the time by, or from informatitcransmitted by, a person with
knowledge, if kept in the course of a regularlyaocted business activity, and if it was
the regular practice of that business activity etkenthe memorandum, report, record
or data compilation, all as shown by the testimohthe custodian or other qualified
witness ***.”

“The theory upon which entries made in the regataurse of business are admissible as an
exception to the hearsay rule is that ‘since therpose is to aid in the proper transaction of the
business and they are useless for that purposssuakrurate, the motive for following a
routine of accuracy is great and the motive toiffalsonexistent.” ” Kimble v. Earle M.
Jorgenson C@.358 Ill. App. 3d 400, 414 (2005) (quoting Micha#l Graham, Cleary and
Graham’s Handbook of lllinois Evidence § 803.108&1 (7th ed. 1999)).

Where computer-generated records are involved,ptbponent must show that “the
equipment which produced the record is recognizestandard, the entries were made in the
regular course of business at or reasonably neahdappening of the event recorded and the
sources of information, method and time of prepamatvere such as to indicate their
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trustworthiness and to justify their admissioRifey v. Jones Brothers Construction C198

lIl. App. 3d 822, 829 (1990). The determinationttieords are admissible as business records
rests within the sound discretion of the circuititoln re Estate of Weilan®B38 Ill. App. 3d
585, 600 (2003).

Turning to the present case, we find that Armggi®affidavit contained sufficient factual
detail to satisfy the requirements of Rule 191. &féidavit set forth averments regarding the
fact that she had been an employee of US Bank 2p@2, and her duties included “reviewing
and analyzing the business and loan records foslt#zat [US Bank] services. | am familiar
with [US Bank’s] books and records including re@ocdncerning loans [US Bank] services.”
She further averred that US Bank maintained recards$ a file for each of the loans its
services, which included “a loan payment histoomputer generated records, [and] copies of
origination documents.” In particular, she avertteat she “reviewed and [is] familiar with the
business records and the loan file for” Avdic’sio8he further averred that she had “personal
knowledge that it is now, and was on the date efethtries, the regular course of business of
[US Bank] that the entries on the Payment Histoaes made at or near the time of the
occurrence and made in the ordinary course of basinSaid records are not made in
anticipation of litigation.”

In particular, Armstrong averred that she reviewedbusiness records and loan file for the
loan at issue in this case. The mortgage, note pagcthent histories upon which she relied
were attached to the affidavit. Armstrong avertet aiccording to the attached documents, the
loan was due for the September 1, 2009, monthlyngay and each monthly payment
thereafter, and US Bank had elected to claim thigechalance due. After establishing this
basis for her knowledge of the loan at issue, Aromgt described the specific amounts owed
by Avdic under the note, including principal balanaccrued interest, late charges, and other
expenses incurred by US Bank such as taxes angimsicosts, which totaled $478,460.87 as
of July 25, 2011. These statements clearly consttiacts based on Armstrong’s personal
knowledge, and not mere conclusions. Moreover, Aang swore in her affidavit that the
attached documents were “true and correct,” thathisy were what they purported to be.
Armstrong signed the affidavit and swore “undergees as provided by law pursuant to
section 1-109 of the Code of Civil Procedure [(TBES 5/1-109 (West 2010))], certifie[d]
that the statement|[s] set forth in this instrumena true and correct.” The affidavit was also
notarized. Although Avdic contends that every doeatirelied on should have been attached
to the affidavit, it does not appear that Armstraeters in her affidavit to any extraneous
documents that were not also attached to her affida

Contrary to Avdic’s contention, we disagree tlin affidavit in the present case is similar
to the affidavit inLanderos where this court found that the plaintiffs’ afinit did not comply
with Rule 191 because the affiant, a security exprerely offered his conclusion about
whether the security at a shopping mall met thedsted of care without providing any facts
upon which he relied in reaching his conclusibanderos 321 Ill. App. 3d at 62-63. As
explained, Armstrong’s affidavit did not consistroére conclusions.

In addition, Armstrong’s affidavit established thhe attached payment histories were
made in the regular course of US Bank’s businedgtamentries were made at or near the time
of the payments. She further averred that the coenmoftware program used had been in
place for the life of the payment histories, wasoamting software “customarily used in the
banking industry,” was “periodically checked fofiability,” and could only be accessed by
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trained personnel who had authority to do so. Atest, she averred that, based on her personal
knowledge, it was US Bank’s regular course of bessnto make the entries on the payment
histories at or near the time of occurrence. Tlostrary to Avdic’s contention, Armstrong
explained how the attached payment histories wenemgted. There is no requirement that she
be familiar with the record before litigation aramehave personally made the entries into the
computer system. Notably, lack of personal knowéelly the maker may affect the weight
afforded the evidence, but not its admissibilityre Estate of Weilan®38 1ll. App. 3d at 601.
Under Rule 236, “it is the business record itsetft the testimony of a withess who makes
reference to the record, which is admissib@&dle Taylor Bank v. Corrigar230 Ill. App. 3d
122, 130 (1992).

Armstrong’s statements also established that tbenpater software system was
customarily used in the business, was used folifthef the loan at issue, and was regularly
tested for reliability.Riley, 198 Ill. App. 3d at 829. Accordingly, the factualerments in
Armstrong’s affidavit satisfied the foundationatjuérements for admission of the records and
demonstrated that they were trustworthy and rediadé such, they were properly admissible
as business recordsulino, 2012 IL App (1st) 102429, 1 27. SBank of America, N.A. v.
Land 2013 IL App (5th) 120283, 1 14 (finding that efédavit by the assistant vice president
of the bank regarding the records of all paymeraslerand the amount due on the loan was
admissible under Rule 236 and sufficient to suppartk’s motion for summary judgment).

We note that Avdic agreed in the circuit court thia motion to strike would suffice as his
answer to the motion for summary judgment. Alsodiavailed to file a counteraffidavit or
present any evidence to contradict the allegationdS Bank’s complaint and motion for
summary judgment. “[F]acts contained in an affilani support of a motion for summary
judgment which are not contradicted by counteratfidlare admitted and must be taken as true
for purposes of the motionPurtill v. Hess 111 Ill. 2d 229, 241 (1986).

“Denials in a defendant’s answer do not create &emna issue of genuine fact to
prevent summary judgment. [Citation.] When a pantyves for summary judgment
files supporting affidavits containing well-plead&tts, and the party opposing the
motion files no counteraffidavits, the materialtiaset forth in the movant’s affidavits
stand as admitted. [Citation.] The opposing paréy mot stand on his or her pleadings
in order to create a genuine issue of materialf&arkway Bank & Trust Co. v.
Korzen 2013 IL App (1st) 130380, 1 49.

As stated, the affidavit of Armstrong conformedRale 191 and the business records
related to the mortgage and note at issue wereegyopdmissible. There was sufficient
evidence to establish plaintiff's case, and thees wo competing affidavit or evidence to
contradict this evidence. We also agree with tled tourt that defendant’s denials in his
affidavit and claim of insufficient knowledge redarg paragraph 3(J) of the complaint
(alleging that the Avdics had not paid the montimgtallments from September 1, 2009,
through the present and the principal balance dude note and mortgage was $409,821.19,
in addition to interest, costs, advances, and féigshot give rise to a material issue of fact.
Notably, Avdic never denied that he did not make payments that were due and owing.
Accordingly, we conclude that the circuit court pedy granted summary judgment for US
Bank and denied Avdic’s motion to strike Armstramgffidavit.

In a related argument, Avdic contends that thiela#it contained conflicting information
because Armstrong averred that US Bank was thevitsst of the loan and referred to
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servicing the loan on behalf of “plaintiff.” Avdimaintains that the Federal Loan Mortgage
Corporation should have been the party seekingliosare, and US Bank concealed the true
nature of the actual owner of the note and mortgage

To the extent that Avdic’'s argument challenges B&k’'s standing to bring the
foreclosure action, we find that this argument besn waived. A plaintiff is not required to
allege facts establishing standing; rather, thel@urrests with the defendant to plead and
prove lack of standindurnette v. Strogei389 Ill. App. 3d 321, 331 (2009). Alleging lack o
standing is an affirmative defense in a civil caglich a defendant waives “if not raised in a
timely fashion in the trial courtGreer v. lllinois Housing Development Authoyity22 Ill. 2d
462, 508 (1988). Moreover, “[t]heories not raisedinlg summary judgment proceedings are
waived on review.Village of Arlington Heights v. Anderso2011 IL App (1st) 110748, | 15.
Accordingly, Avdic waived this argument becausedi@ not raise it until his motion to
reconsider the circuit court’s ruling on US Bank'etion to summary judgment and his
motion to strike.

Nevertheless, the record supports that US Banlstaasling. “A foreclosure complaint is
deemed sufficient if it contains the statements raogiests called for by the form set forth in
section 15-1504(a) of the Mortgage Foreclosure (&% ILCS 5/15-1504(a) (West 2008)).”
Standard Bank & Trust Co. v. Madon2011 IL App (1st) 103516, 1 20. A foreclosure@ct
may be pursued by “the legal holder of the indelsd, a pledgee, an agent, or a trustee,” and
“[a] plaintiff can maintain a lawsuit although tbeneficial ownership of the note is in another
person.”Mortgage Electronic Registration Systems, Inc. arnBés 406 Ill. App. 3d 1, 7
(2010). A “mortgagee” is defined as “(i) the holdefr an indebtedness or obligee of a
non-monetary obligation secured by a mortgage gipanson designated or authorized to act
on behalf of such holder and (ii) any person clagrirough a mortgagee as successor.” 735
ILCS 5/15-1208 (West 2010).

US Bank pled that it was the mortgagee and atsclad the note and mortgage. The note
provided that the original lender was LaSalle Banrid that borrower “understand[s] that the
Lender may transfer this Note. The Lender or anyeaine takes this Note by transfer and who
is entitled to receive payments under this notalked the ‘Note Holder.” ” At the end of the
note, there was an endorsement to US Bank, signedfibers of both LaSalle Bank and US
Bank. The endorsement reads “PAY TO THE ORDER OF Bk NA WITHOUT
RECOURSE.” The mortgage provided that the lendex k&Balle Bank, and that MERS was
“acting solely as a nominee for Lender and Lendswiscessors and assigns.” The mortgage
also provided that the note and the mortgage ctaddsold one or more times without prior
notice to Borrower. A sale might result in a chammgtne entity (known as the ‘Loan Servicer’)
that collects Periodic Payments due under the Biotethis Security Instruction ***.”

Based on the complaint and the attached note antgage, US Bank complied with
section 15-1504(a) in its complaint and set fohih tequired informatiorMadonig 2011 IL
App (1st) 103516, 1 2Barnes 406 Ill. App. 3d at 6. US Bank established tlaatthe holder
of the note, it was also the holder of the mortgdgke assignment of a mortgage note carries
with it an equitable assignment of the mortgagevbich it was securedFederal National
Mortgage Ass’'n v. Kuipers314 lll. App. 3d 631, 635 (2000). As the legaldsy of the
indebtedness, US Bank was therefore entitled ¢otfie foreclosure actioBarnes 406 Il
App. 3d at 7; 735 ILCS 5/15-1208, 15-1504(a) (Wagst0). Moreover, “[tlhe mere fact that a
copy of the note is attached to the complaintgslifprima facieevidence that the plaintiff
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owns the note.Parkway Bank & Trust Co. v. KorzeR013 IL App (1st) 130380, 1 24. US
Bank’'s complaint was legally and factually suffitieand included allegations related to
standing.

We additionally find that Avdic admitted that U&ilik had the requisite standing to pursue
the foreclosure action. In the answer to the complthe Avdics admitted to paragraph 3(N),
wherein US Bank alleged that it brought the forsate action as a mortgagee pursuant to
section 15-1208 of the Foreclosure Law. ContranAtalic’s contention on appeal, their
answer functioned as a judicial admission that @8kBhad standing to bring the foreclosure
complaint. Se&nauerhaze v. NelspB61 Ill. App. 3d 538, 557 (2005) (“As a generalkr a
statement of fact that has been admitted in a pigas a judicial admission and is binding on
the party making it.”).

Avdic also contends on appeal that he was entitdedke the deposition of Armstrong.
The circuit court held that his notice of depositiwas moot. However, Avdic did not file a
Rule 191(b) affidavit to explain why he needed Ammmisg’s deposition to oppose the motion
for summary judgment and requesting that the ognamt a continuance for the taking of the
depositionParkway Bank & Trust2013 IL App (1st) 130380, 1 48; Ill. S. Ct. R1(9) (eff.
Jan. 4, 2013). “Parties who fail to file Rule 191@ffidavits cannot complain that the
‘discovery process was insufficient or limited.Parkway Bank & Trust2013 IL App (1st)
130380, 1 48 (quotingane v. Motorola, In¢.335 Ill. App. 3d 214, 225 (2002)). Additionally,
our finding that Avdic’s pleadings, as well as Fadure to file counteraffidavits during the
motion practice, failed to give rise to any mateissue of fact justifies the circuit court’s
refusal to grant his request for deposition. Imtigf this finding, the deposition request can
only be viewed at best as a fishing expedition aindorst as a delaying tactic. We find no
abuse of discretion in the circuit court’s ruliregarding the notice of depositidd.  63.

We note that Avdic presented no argument in héoy brief regarding the circuit court’s
denial of his motion for reconsideration. As suahy contention regarding the circuit court’s
decision in that regard has been waived for apjgetlview. See lll. S. Ct. R. 341(h)(7) (eff.
Feb. 6, 2013) (“Points not argued are waived armdl slot be raised in the reply brief, in oral
argument, or on petition for rehearing.”).

[1l. CONCLUSION

For the reasons stated above, we affirm the ¢imourt’'s orders granting US Bank’s
motion for summary judgment, denying Avdic’s motianstrike the affidavit and motion to
reconsider, and confirming the judicial sale of pineperty.

Affirmed.
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