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Defendant’s conviction for the involuntary manslategy of his
four-month-old son was upheld over his contentibasthe trial court
erred in failing to instruct the jury on the defian of recklessness for
purposes of involuntary manslaughter and in failitogconduct a
hearing on whether shaken baby syndrome passedgeheral
acceptance test ¢frye, since the failure to give the instruction was
harmless error because the evidence of defendaukéessness was
so clear and convincing that the verdict wouldmate been different
if the instruction had been given, and Erge test did not apply to the
testimony that the death of defendant’s son wastdwghaken baby
syndrome, because tlir@ye test applies only to scientific evidence,
and the identification of shaken baby syndromehascause of death
in the case of defendant’s son was the expert @piaf the medical
examiner based on the examiner’s personal traiamgexperience.

Appeal from the Circuit Court of Cook County, N®-GR-17724, the
Hon. Neera Lall Walsh, Judge, presiding.
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Counsel on Michael J. Pelletier, Alan D. Goldberg, and BrettAgeb, all of State
Appeal Appellate Defender’s Office, of Chicago, for appel.

11

12
13

14

Anita M. Alvarez, State’s Attorney, of Chicago (Ala. Spellberg,
Mary P. Needham, and Marci Jacobs, Assistant Stétttorneys, of
counsel), for the People.

Panel PRESIDING JUSTICE HOWSE delivered the judgmenthef tourt,

with opinion.
Justices Fitzgerald Smith and Lavin concurred m jtidgment and
opinion.

OPINION

The State charged defendant, Anthony Cook, Jth fivst degree murder in the death of
four-month-old Anthony Cook lll. The infant, Anthpnborn March 5, 2006, died July 9,
2006 as the result of subdural hematoma after gav@en placed on life support on June 16,
2006, when defendant discovered the infant to beistress and took him to the hospital.
Following trial, a jury convicted defendant of inuntary manslaughter. Defendant appeals,
arguing the trial court erred in failing to insttdlee jury as to the meaning of recklessness for
purposes of involuntary manslaughter and in faillogconduct a hearing to determine
whether evidence concerning shaken baby syndro®8)(iS admissible scientific evidence.
For the following reasons, we affiri.

BACKGROUND

The indictment charged defendant, Anthony Coakwith first degree murder in that on
or about May 27, 2006, continuing through June 2806, defendant inflicted multiple
injuries upon Anthony Cook Il which resulted inshdeath. Prior to trial, defendant filed a
motion to bar testimony about SBS. Defendant’s amosiought an order barring testimony or
other evidence concerning the theory of SBS, shakgract syndrome (SIS), or abusive
head trauma (AHT), on the grounds such evident tlaipass the general acceptance test of
Fryev. United Sates, 293 F. 1013 (D.C. 1923).

Defendant’s motion described SBS, SIS, and AHTthsories” which postulate that
shaking, or shaking coupled with impact, can geeesafficient forces to cause severe brain

The court granted the State’s motion to publishRiuée 23 order originally filed in this case.
This opinion reflects nonsubstantive edits thatndd change the court’s holdings or bases for the
court’s decisions and stylistic corrections to diginal Rule 23 order.
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and eye trauma resulting in possibly fatal injufige motion states that based on responses to
discovery, the State would attempt to introducedence that SBS, SIS, or AHT was the
cause of Anthony’s death. Defendant anticipatet ttiea State’s witnesses would testify that
Anthony sustained subdural hematoma and retinalohdsiaging as a result of manual
shaking, “also known as ‘Shaken Baby Syndrome/Shdkgpact Syndrome/Abusive Head
Trauma’ ” and that SBS, SIS, or AHT was “the onlgahanism by which Anthony Cook, IlI
could have sustained these injuries.” Defendantedad Anthony “had evidence of subdural
hematoma as well as retinal hemorrhaging, but stlowee other injuries,” including neck
injuries, bruising, or any other marks. Defendanjuad that no empirical data exist
concerning whether a human can exert sufficientathrough shaking to cause retinal
hemorrhaging or subdural hematoma, and that furtbeearch has shown that manual
shaking or shaking with impact is invalid as a natbm for brain injury and death.
Defendant asserted that alternate theories forc#tuse of Anthony’s death exist and that
nothing in the medical records indicated that SBE, or AHT was the mechanism of his
death. Rather, “the medical records suggest théiidkry Cook, Il died of natural causes.”
The defense asserted it was entitled to a heandgrirrye on the issue.

At the hearing on defendant’s motion, defense seuargued that SBS “simply doesn’t
rest in science. It's anecdotal. It's conjectutés hever been empirically tested.” For that
reason, the defense asked for a hearing uAderto determine whether the evidence should
be allowed. Defense counsel admitted that the raédikaminer’s findings based on an
autopsy should be allowed into evidence, but theclesion of SBS should not be allowed.
The State responded that, based on the defenselession, and because an autopsy is not
new or novelFrye is not implicated. The trial court held thatye is not implicated by the
testimony of the medical examiner who performed #lwtopsy. The court held that the
medical examiner’s “opinion testimony regarding taise and manner of the death of the
victim *** is not scientific. ThereforeFrye is not implicated *** and [his] testimony is
subject to the standard rules governing the adamssif expert witness testimony.”
Defendant also filed a motion to bar testimony tB&S is based on recognized medical
science and a motidn limine to bar the use of the phrase “abusive head trawm&haken
baby syndrome” during the trial. After a hearingtbnse motions, the trial court held that,
consistent with its previous ruling, the motionsuwiebbe denied. The court held that SBS,
SIS, and AHT are diagnoses and are opinions. Thet deeld that the diagnoses were
opinions that may be rendered by the medical p&edon

Dr. Michael J. Humilier testified at defendantisak that he was an assistant medical
examiner for Cook County in 2006. Dr. Humilier'segmalty is forensic pathology, which is
concerned with determining the cause and manndeath in individuals who have died of
nonnatural circumstances. The State asked thaHDmilier be qualified as an expert in
forensic pathology and medical examination. Thal ttourt qualified him as an expert in
those fields without objection and ruled that Dwurkllier may render an opinion. Dr.
Humilier performed a postmortem examination of Aummty on July 10, 2006. He found no
evidence of injury to Anthony’s neck or skull. DHumilier did not observe any skull
fractures anywhere. Anthony had subdural hematomabath sides of his brain and,
according to an ophthalmologist who examined Anyf®reyes, retinal hemorrhaging.
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Retinal hemorrhaging can have a number of causdsDan Humilier had no way to
distinguish how the retinal hemorrhaging was causehis case.

Dr. Humilier opined that injury to the neck wouldt always be observed anytime there
is subdural hematoma and that it is unlikely tihat injuries he observed to Anthony would
be generated from just a simple fall. Dr. Humilagined that it is possible to have, on a
three-month-old baby, a subdural hematoma on hd#s ©f the brain without having injury
on the neck or broken ribs. He testified that thiedsiral hematoma and retinal hemorrhaging
could be consistent with the baby’s head shakinzk lzand forth in a flopping motion in a
violent manner, as well as with the baby being ehaknd thrown into a basinet. The State
asked Dr. Humilier what type of force would be resagy or would normally be seen with
the type of injuries Anthony suffered. Dr. Humiliersponded: “Usually with rapid shaking
with impact.”

Dr. Humilier testified, to a reasonable degreenwdical certainty, that the cause of
Anthony’s death was due to subdural hematoma aatdtle manner of death was homicide.
He explained that subdural hematoma is bleedingrarohe surfaces of the brain and in the
base of the skull, the most common cause of wisiche tearing of the veins that go from the
brain to the top of the skull. Other causes of swdldhematoma include any type of blunt
trauma and certain types of natural disease—nonenmh were found in this case—or from
the birthing process. Subdural hematomas can hapaemally or result from falls. A fall
can also produce retinal hemorrhages and cerebalirsy, thereby mimicking what would
be seen with SBS. He had no evidence that teafitizeoconnective veins was the cause of
the subdural hematoma in this case. Dr. Humilistifted that subdural hematoma occurs
with a blunt trauma that can occur to the headdekgcribed blunt trauma as a soft or firm
surface that is not sharp hitting something. Héfted that in Anthony’s case, “you have the
brain bouncing back and forth between two hardases, which is the back and front of the
skull, and then finally hitting a surface. Thathg blunt trauma that is caused to the brain in
this individual.”

On cross-examination, defense counsel asked Dniliéu if something that is looked for
in possible child abuse cases is fracture in the or damage to the bones in the arms or
damage to the vertebra. Defense counsel statedétson why is because the theory of the
mechanism of shaken baby syndrome is that” somstpaeple grab children by the rib cage
and squeeze when they are shaking causing ritufesstor they grab the child by the arm
and not the rib cage, or the neck will go backwamad forwards, creating a whiplash effect.
Dr. Humilier agreed those were correct statementddiense counsel and that he found no
rib fractures at the autopsy and no evidence ofadgnto Anthony’s arms. Dr. Humilier later
testified that injury on the ribs, neck, and spioatd would not always occur from a baby
being shaken so that its head was flopping backi@mid. Dr. Humilier also did not find any
evidence of child abuse or of shaken-baby-typerigguin the spine at all. There was no
evidence in the spine that Anthony was ever shaRenHumilier did not find anything from
his external examination to suggest child abuse.

Dr. Humilier admitted on cross-examination thatSSB a diagnosis of at least some
controversy in the medical community. Defense celasked Dr. Humilier if the theory of
shaken baby is that it is an issue of acceleraéind deceleration in the skull and Dr.
Humilier agreed that it was. He agreed it would bet possible, ethically or legally, to
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guantify the acceleration and deceleration foreggiired to produce injury or to prove that
those forces caused bridging veins to actuallyrsévwa@ that reason, Dr. Humilier agreed that
SBS is experimental theory rather than scientdi.f

Dr. Humilier testified that the subdural hematoimahis case was not caused by cancer,
a clotting disorder, infection, or by Anthony beibgrn, and was not what one would expect
to be seen from a normal fall. There was no evidasfcnatural causes. Dr. Humilier later
testified that his diagnosis was not SBS, but thatinjuries he observed were consistent
with Anthony being shaken so that his head waspfloyp back and forth. He made that
diagnosis based on the existence of subdural hemaaton both sides of Anthony’s brain.

The State also called Dr. Emalee Flaherty as g@eréxvitness in pediatrics, pediatric
child abuse, and as a medical doctor, without a@igecDr. Flaherty is on the Cook County
death review team. That team is an interdiscipjiream of members of the medical and law
enforcement communities, as well as members fromnmonity child organizations and the
lllinois Department of Children and Family Servicesich reviews deaths of children that
are suspicious. She is also the medical directothef protective service team, which
evaluates any child where anyone has a suspiciochitdd abuse. Dr. Flaherty first saw
Anthony in the pediatric intensive care unit at |I@t@n’s Memorial Hospital (Children’s).
Dr. Flaherty testified that “there were multipleadeCT’s and MRI's done on this child
which | referred to and used to form my opinionheSalso relied on a report by an
ophthalmologist in forming her opinion. Based oraminations at Children’s, Dr. Flaherty
learned that Anthony had extensive retinal hemgebain both eyes and subdural
hematomas on both sides of his brain and overuaibses of his brain. Anthony had both
acute—meaning less than a week old—and subacutei#rgesver one week but less than four
weeks old—-subdural hematomas over the whole bhafull skeletal survey revealed no skull
fracture. Anthony also had subdural hematomasamitole area of his lower back.

Dr. Flaherty stated that “these injuries were edugy some kind of severe acceleration
and deceleration force. Some rotational forcesdtlld take those kinds of forces to cause
the subdurals he had, extensive subdurals he haded the retinal hemorrhages he had, the
really extensive retinal hemorrhages he had.” Wasked if Anthony’s injuries would be
consistent with someone shaking him in a violenhmest and throwing him into a bassinet,
Dr. Flaherty responded that “shaking and then tinevting against some surface, all of that
are acceleration and deceleration forces.” Dr. éiligfs expert opinion as to the cause of
Anthony’s death was that he suffered abusive headrta and physical abuse. She ruled out
any other causes before coming to her opinion.t&tdied that Anthony’s injuries were not
consistent with a baby falling over or falling @ff something because “[i]t would take really
violent severe forces to cause these kinds of iggur Specifically, Dr. Flaherty testified
“these injuries were caused by some kind of a gewaeceleration and deceleration forces,
that was after we excluded all other possible cadgethose subdural hematomas, for the
injury to the brain tissue itself, there was no eotltause, this was the only possible
explanation.”

On cross-examination, the defense asked Dr. Rlahew much force it takes to shake a
child to cause bleeding. Dr. Flaherty respondedjeVer said this child was shaken. | said
that this child suffered abusive head trauma. Alhd @an tell you, *** [that] takes severe
and violent forces to cause these kinds of injuti€ee defense also asked Dr. Flaherty if it
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was fair to say that there is some controversyérhedical community about whether SBS
exists. Dr. Flaherty responded as follows:

“Let me just be clear that we are not talking abshdken baby syndrome here. We
are talking about abuse of head trauma. We ar¢atiohg about exclusive shaking.
But just to be very clear, there really is not comersy among the medical
community. There are few people who testify for ttefense who have tried to
suggest there is such a controversy but thereyrisallt a controversy.”
Dr. Flaherty did admit, however, that “you canérify the exact mechanism or forces
because you cannot obviously do this on children.”

Dr. Shaku Teas testified for the defense. Dr. Taisagreed with Dr. Flaherty’s finding
that Anthony’s injuries could only have been causedaccidentally. Dr. Teas testified that
subdural hemorrhages can be caused by accideatahd; natural causes, disease, or by
structural abnormalities in the brain. Dr. Teasdisstified that if defendant had shaken
Anthony, she would expect to see a broken neck sétfere trauma to the neck, cervical
spine, ligaments, muscles, and spinal cord. DrsTganed that the subdural hemorrhage in
Anthony’s lower spine could be attributable to gtgwbecause the MRI that showed that
injury was not taken until after Anthony was adsedtto the hospital.

Dr. Teas testified that Anthony had a “lucid int” A lucid interval is a period after a
head trauma in which there are not symptoms. Aldlirdierval may last a few minutes, hours,
days, or months. Dr. Teas testified that Anthonyiobsly had lucid intervals because
Anthony had a chronic collection in the subduracgp Dr. Teas also noted that Anthony’s
mother received a drug during childbirth that stimbes contractions, but which results in the
blood supply to the baby being depleted, and th@hény had low levels of proteins S and
C, which both prevent clotting. Dr. Teas opined thare were no injuries either accidentally
or intentionally inflicted upon Anthony.

The defense also called Dr. Louis Draganich asxgert. Dr. Draganich is an expert in
biomechanical engineering. Dr. Draganich reviewikofathe medical evidence and did not
find any evidence of an impact to Anthony’s heahis opinion, Anthony did not have an
impact to his head because there was no indichtgoneck or cervical spine was injured.

Defendant testified on his own behalf. Defendastitied he did not shake, strike, or do
anything physical to Anthony on June 16, 2006, ¢r aay time that week. On
cross-examination, defendant admitted that earfiethe week defendant “lost it” and
became “pissed” because Anthony was crying, buteméed becoming frustrated on June 16.
Defendant gave a videotaped statement to polieehioh he admitted shaking Anthony. At
trial, defendant testified that statement was a todd because police told him that if
defendant told police he unintentionally shook Aumtfp, it would be a reasonable story to tell
the prosecutor. Defendant testified the statemead what police told him to say. Police
asked defendant about possible causes of Anthamyses, and defendant told them that a
friend had picked Anthony up at a grocery store sligped, causing Anthony’s head to hit a
railing. Defendant testified that after that incitiehe thought Anthony was unharmed and
did not take him to a doctor.

The trial court agreed to instruct the jury ondluntary manslaughter, but refused the
defense’s request to instruct the jury on the da&im of recklessness. Following closing
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arguments, the jury returned a verdict of guilty infoluntary manslaughter. The court
sentenced defendant to 13 years’ imprisonment.

This appeal followed.

ANALYSIS

Defendant argues the trial court committed rewégserror in refusing to give the jury
lllinois Pattern Jury Instructions, Criminal, Na0% (4th ed. 2000) (hereinafter, IPI Criminal
4th No. 5.01) defining recklessness. Defendantesdat refusing to instruct the jury on the
definition of recklessness was reversible errorabse the jury may have confused
recklessness with ordinary negligence, and theeexe was closely balanced. Defendant
also argues that the trial court erred in refugmgonduct &rye hearing to determine the
admissibility of evidence of SBS, therefore his wotion should be reversed and the cause
remanded for a new trial or, alternatively, thessashould be remanded foFeye hearing.

1. The Trial Court Did Not Commit Reversible Hrlyy Refusing to Instruct the Jury on
the Definition of Recklessness

The trial court gave the jury lllinois Pattern yidinstructions, Criminal, No. 7.07 (4th ed.
2000) (hereinafter, IPI Criminal 4th No. 7.07). I@timinal 4th No. 7.07 states: “A person
commits the offense of involuntary manslaughtermhe unintentionally causes the death of
an individual [without lawful justification] by astwhich are performed recklessly and are
likely to cause death or great bodily harm to aanthThe Committee Note to IPI Criminal
4th No. 7.07 states: “Give Instruction 5.01, defmihe word ‘recklessness.’ ” IPI Criminal
4th No. 7.07, Committee Note. [Pl Criminal 4th NoO1 states as follows: “A person [(is
reckless) (acts recklessly)] when he conscioudiediards a substantial and unjustifiable risk
that circumstances exist or that a result willdal] and such disregard constitutes a gross
deviation from the standard of care which a reaskengerson would exercise in the
situation.”

Defendant requested the trial court give the j@yCriminal 4th No. 5.01, but the court
refused. Defendant argues that without a definibbmecklessness, the jury had no basis to
determine what recklessness was under the law.nDafe also argues that the failure to
define recklessness, coupled with the State’s g&or of reckless conduct in closing
argument, confused the jury as to the meaningaiessness and, thereby, rises to the level
of reversible error.

“A reviewing court will reverse a trial court’s temination as to what instructions to
give only if it finds that the trial court abuset$ idiscretion. [Citation.] In making this
determination, we are to examine whether the in8tms given, when taken as a whole,
fairly, fully and comprehensively apprised the jufythe relevant law.People v. Gilliam,
2013 IL App (1st) 113104, 1 41. The instructionsuaately convey the applicable law when
the instructions “convey to the jurors the law thaplies to the facts so they can reach a
correct conclusion.People v. Sargent, 239 Ill. 2d 166, 191 (2010). “Jury instructiort®sald
not be misleading or confusing [citation], but theorrectness depends upon not whether
defense counsel can imagine a problematic meahirgyhether ordinary persons acting as
jurors would fail to understand them [citationPéople v. Herron, 215 Ill. 2d 167, 187-88
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(2005). Where a word or phrase is self-definingcommonly understood, the failure to
define the term during jury instructions is not egsible error.Peoplev. Delgado, 376 Il
App. 3d 307, 314 (2007).

In this case defendant argues ttkanhovo review is appropriate because the instructions
the trial court gave to the jury did not accuratebnvey the applicable law, in that the
instructions failed to define a term that does Immte a plain meaning within the common
juror's understanding?eople v. Velez, 2012 IL App (1st) 101325, 1 26 (“While the giving
jury instructions is generally within the discretiof the trial court, we reviewle novo the
qguestion of whether the jury instructions accusatebnveyed the applicable law to the
jury.”). But defendant does not argue that the w@urt committed reversible error simply
because the Committee Note states that IPI CrindtfalNo. 5.01 is to be given with IPI
Criminal 4th No. 7.07. Defendant argues the juryyrhave thought that recklessness for
purposes of involuntary manslaughter meant ordim&gligence and erroneously convicted
him without having found his conduct was recklés® will review the question of whether
IPI Criminal 4th No. 7.07, without the accompanyili®) Criminal 4th No. 5.01 defining
recklessness and in light of the State’s closimgigent, is an accurate statement of the law
of involuntary manslaughtele novo.

This court has found that “ ‘recklessness’ maycbemonly understood by a lay person
to mean ordinary negligence?eople v. Howard, 232 Ill. App. 3d 386, 392 (1992). Reople
v. Hopp, 209 Ill. 2d 1, 7 (2004), our supreme court noteat “[tjhe user's guide to IPI
Criminal 4th states, ‘[i]f a Committee Note indieatto give another instruction, that is a
mandatory requirement.’ [Citation.Jopp, 209 Ill. 2d at 7 (citing IPI Criminal 4th, User’s
Guide, at VIII). Our supreme court found, therefdret the trial court itHopp had erred in
failing to give the instruction required by the Quoittee Note.Hopp, 209 Ill. 2d at 7. In
Hopp, the Committee Note stated that the court “musté ghe instruction described in the
note. Hopp, 209 Ill. 2d at 7. Our supreme court, however, dad rely on the mandatory
language in the note to find that the trial couree in failing to give the instructiorid.
Instead it relied on the statement in the Usersd&uwhich only requires an instruction to
“indicate” the giving of another instructidnlPI Criminal 4th, User's Guide, at VIIkopp,
209 Ill. 2d at 7. Thus, we reddopp to make the Committee Note to IPI Criminal 4th No.
7.07, stating to give IPI Criminal 4th No. 5.0Imandatory requirement. Accordingly, under
Hopp, we hold the trial court in this case erred wheatenied defendant’s request to give the
jury IPI Criminal 4th No. 5.01.

Our inquiry does not end there, however.

“Automatic reversal is only required where the eri deemed ‘structuralj.e.,, a
systemic error that serves to erode the integfity@ judicial process and undermine

21f a Committee Note indicates to give another finstion, that is a mandatory requirement.
Other times, the Committee Note will inform the et another instruction should also be given, bu
only under the circumstance described, or thatutex should see another instruction or Committee
Notes for informative definitions, references, casad background.” [Pl Criminal 4th, User Guide,
at VIlI-IX. The User Guide also states, “Othertmstions define certain words used elsewhereéen th
instructions. These definitions should be givdtofing the instruction in which the defined wosd i
used.” Id. at VIII.
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the fairness of a trial. [Citation.] The categoffystructural errors is very limited. In
Neder v. United States, 527 U.S. 1 (1999), the Supreme Court considereetiver a
jury instruction that omitted an element of theeoffe constituted structural error. The
Court found that it did not, noting that such esrare those that affect the framework
within which a trial proceeds, rather than simpty exror in the trial process itself.
Such errors, the Court stated, deprive defenddriasic protections without which a
criminal trial cannot reliably serve its functiomdetermine guilt or innocence. Errors
that the Court has found to be structural inclutedomplete denial of counsel, trial
before a biased judge, racial discrimination in sk&ection of a grand jury, denial of
the right of self-representation at trial, denidl a public trial, and defective
reasonable doubt instruction®&ople v. Washington, 2012 IL 110283, { 59.

“In contrast, instructional errors are deemed hesmif it is demonstrated that the result
of the trial would not have been different had jivg been properly instructedWashington,
2012 IL 110283, 1 60. The trial court’s error instibase, in failing to instruct the jury as to
the definition of recklessness, did not affect filaenework within which the trial proceeded,
but was instead simply an error in the trial prgcéself. The court’'s error is, therefore,
subject to a harmless error analysid,; People v. Rivera, 251 Ill. App. 3d 375, 380-81
(1993) (where defendant claimed attempted murdsruation improperly defined murder in
that the attempted murder instruction did not lithe definition of murder to acts committed
with the specific intent to kill, the court fountet error was harmless where our supreme
court had held that: where intent to kill is evitlérom the facts, an erroneous attempted
murder instruction is harmless) (citiffgople v. Leger, 149 Ill. 2d 355 (1992)).

An instructional error is harmless beyond a reabtn doubt where the evidence in
support of the verdict is so clear and convincihgt tthe verdict would not have been
different had the jury been properly instruct&dople v. Pomykala, 203 Ill. 2d 198, 210
(2003);People v. Furdge, 332 Ill. App. 3d 1019, 1032 (2002). We hold ttra trial court did
not commit reversible error in not instructing they on the definition of recklessness
because evidence of defendant’'s recklessness tdeao and convincing that the verdict
would not have been different had the jury receithedddefinition of recklessness. Defendant
argues that the evidence is not clear and conwnbiecause the evidence was closely
balanced on the question of whether defendant esskl or negligently caused Anthony’s
death. Defendant characterizes the evidence asattée lof the scientific experts” on the
guestion of whether Anthony’s injuries resultednfralefendant shaking Anthony violently
and then throwing him down into a bassinet or bhypsother cause.

As it pertains to defendant’s claim the jury wad properly instructed on the definition
of recklessness, the question is not whether thderge of the cause of death is closely
balanced. To convict defendant of involuntary manghter, the State first had to prove
beyond a reasonable doubt that Anthony performedattts which resulted in Anthony’s
death. lllinois Pattern Jury Instructions, Criminbllo. 7.08 (4th ed. 2000) (hereinafter, IPI
Criminal 4th No. 7.08). We must decide whether enécome of the trial would have been
different had the trial court also instructed theyjon the definition of recklessness. That is,
would the verdict have been different if the colad instructed the jury that defendant’s
performance of the acts which resulted in Anthordésith had to have been in conscious
disregard of a substantial and unjustifiable ris&t tAnthony’s death would follow, and that
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defendant’s disregard of that risk constituted asgrdeviation from the standard of care
which a reasonable person would exercise in thatsin. IPI Criminal 4th No. 5.01. The
specific question before this court presumes thathény performed the acts which caused
the death of Anthony. IPI Criminal 4th Nos. 7.008&. The only remaining issue is whether
the jury would have found those acts were donelessky had it been properly instructed.
Thus, the proper question is whether evidence déntlant’'s recklessness in causing
Anthony’s death is closely balanced.

To avoid any doubt, we find that evidence thaeddant performed the acts that resulted
in Anthony’s death is not closely balanced. Regassll for purposes of the issue on appeal,
we hold that the evidence of defendant’s recklessieclear and convincing. “In general, a
defendant acts recklessly when he is aware thatdmsluct might result in death or great
bodily harm, although that result is not substdigtieertain to occur.’People v. DiVincenzo,

183 Ill. 2d 239, 250 (1998). “Whether a defendacted knowingly or recklessly may be
inferred from circumstantial evidence, and infee@as to defendant’'s mental state are a
matter particularly within the province of the juryInternal quotation marks omitted.)
People v. Schmidt, 392 Ill. App. 3d 689, 702 (2009).

In this case, defendant gave a statement in wheckaid that he shook Anthony several
days, including Friday, June 16, 2006. When defehddnook Anthony, his head was
“flopping around.” Defendant also stated that heshmd Anthony down on Monday and
Tuesday of that week. Defendant initially deniedsheok Anthony on June 16. Defendant
later admitted he did shake Anthony on June 16h& gdame manner as he had on the
previous Monday and Tuesday. On those prior ocnasidefendant was aware that when he
shook Anthony the baby almost lost consciousnesteridlant stated he felt he should not do
it again to avoid doing any further damage. Wheflerai#gant initially denied shaking Anthony
on Friday, he stated “that’'s another reason whgdvk | didn’t shake him Friday because |
was afraid that he would—he would go unconscio@’those prior occasions, defendant
described Anthony’s head “like all the air went @fita balloon.” Defendant stated that on
Friday “I lifted him *** and | shook him.”

Defendant’s statements indicate he was aware eofsénious risks of shaking a baby.
Defendant’s statement evinces a subjective fearftih@ shook Anthony the baby would go
unconscious. Defendant stated “all during that wieklkd that on my mind as far as not to
damage him any further then what | did so, | wchage to say um—Monday or Tuesday was
the very last—last time that | did something hasthim as far as shaking him and stuff.”
Defendant stated “I didn’t want to repeat the sadmmeg that | did Monday and Tuesday
because | know you’re not supposed to shake thg.’bdbespite this knowledge and
defendant’s own fear, the evidence was sufficienpeérmit a reasonable juror to find that
defendant did shake Anthony again on June 16, 200@s statement, defendant told police,
“l didn’t want to do what | did on that Monday afidesday that | told you about and here |
go | did it again [Friday].” Defendant stated tloat Friday, “It was the same shake,” which
he described as “consistent” with Monday and Tugs@a Friday, defendant stated, after he
shook Anthony, defendant had the baby with the lsabgad “leaning off my knee,” then
defendant “yanked him up, head—head not suppoctadse | had both of his arms.”

Defendant also testified at trial he knows you rasesupposed to shake a baby. At trial,
defendant testified he did not shake or do any iphiact toward Anthony on June 16, or on
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the preceding Monday or Tuesday. Defendant atteinpieexplain that he lied when he
stated he shook Anthony because police told himglsb would benefit him. The defense
played a videotape of that conversation betweeendizint and police in open court. The jury
had to determine whether defendant’s confessioor pa trial, or his explanation of that
statement at trial, was more credible. Defendaswa contradictory testimony is not enough
to render the evidence of defendant’s recklessoesgly balanced. Defendant’s testimony
that he lied because police convinced him it wdwgdefit him with the State’s Attorney is
belied by evidence that defendant both admitteghdiice that “something happened” to
Anthony earlier in the week and defendant’s testijnon cross-examination that he told
Anthony’s mother that he had shaken Anthony on Jdthand June 13, 2006, the Monday
and Tuesday prior to Friday, June 16, 2006, befaiece ever told him about the State’s
Attorney. Defendant attempted to explain that Antfi® mother understood that he meant
that he rocked Anthony, and that he was attemgtingonvey to police that earlier in the
week, “I might have rocked him too fast.” At triglefendant denied doing anything physical
to Anthony at all. Defendant testified that he td@ttors “I didn’t do anything to my baby.”

This is not a case where the jury had to choosedsm competing theories relative to
defendant’s state of mind when he performed the atiich caused Anthony’s death, thus
the evidence was not closely balanced. Beple v. Hammonds, 409 Ill. App. 3d 838 (2011)
(distinguishingPeople v. Evans, 369 Ill. App. 3d 366, 376 (2006) (finding evidenclosely
balanced where “the verdict was based primarilynupocredibility determination of the
competing theories testified to by the partiespetive experts”)). As we have stated, the
only issue we must resolve to determine whethetrtakecourt properly instructed the jury is
whether the jury would have found defendant peréarthe acts which caused Anthony’s
death recklessly had it received an instructiorin@ndefinition of recklessness. Defendant’s
denial he performed the acts does not render tliemee that if and when he did perform
those acts, he did so knowing the risk and constyalisregarding it, closely balanced. The
jury had to assess defendant’s credibility on ttaad when he said he lied about shaking
Anthony to help himself. The need for this assesdgrdi&l not make the evidence that he did
shake Anthony and that when he did, he did so essky, “closely balancedld.

Finally, the prosecutor’s closing argument did egacerbate the trial court’'s error to
such a degree to raise the failure to properlyuicstthe jury to reversible error in this case.
Defendant complains that the State improperly r&ethrto the jury that involuntary
manslaughter involves “reckless, like shooting v tair, and, oops, | accidentally hit
someone.”

“As legal concepts, recklessness and accidemarsynonymous. Recklessness requires
a conscious awareness of a substantial risk of fzamna disregard of that risk. While an
accident may result from negligence, mere negligersc not recklessnessPeople v.
Gutirrez, 205 Ill. App. 3d 231, 264 (1990). An accident nset to be equated with
recklessness, doing so is a misstatement of thealagv potentially prejudicial, and an
argument calculated to so mislead the jury canrbergls for reversaPeoplev. Hoover, 250
lIl. App. 3d 338, 351 (1993)Gutirrez, 205 Ill. App. 3d at 264-65.

“If *** defendant was responsible for [Anthony'death, whether [his] responsibility was

based upon carelessness or recklessness was lgrumipbrtant to a finding of criminal
liability ***.”  People v. Buckiey, 282 Ill. App. 3d 81, 90 (1996). Nonetheless, ewdh this
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improper comment before the jury, the evidence efendant’s recklessness is so evident
from the facts adduced at trial that the result ichave been no different with a proper
instruction. InBuckley, the court held that it could not say with a rewdie degree of
certainty that the improper equating of recklessraexl carelessness diot contribute to the
defendant’s guilty verdictd. There, the court found that evidence of the cafiskeath and
whether the defendant acted recklessly was cldsggncedld. at 88.

We have found neither contested issue in this, casewhether defendant performed the
acts resulting in Anthony’s death and whether hdopemed them recklessly, to be closely
balanced. See algautirrez, 205 Ill. App. 3d at 265 (“We base our decisiontla following
factors, which, taken as a whole, convince thigtcthat the prosecutor's comments did not,
in actuality, constitute a material factor in defant’'s conviction, without which the jury
might have reached a different result. First, weertbat both the nature and the amount of
evidence supporting the jury’s verdict were cleamvincing and overwhelming. Secondly,
the jury was well instructed on involuntary mangflaier, including the legal definition of
recklessness.”). We reach this conclusion in taseadespite the fact the trial court failed to
define recklessness. Comp&setirrez, 205 Ill. App. 3d at 265. Théutirrez court refused to
reverse the defendant’s conviction in that cas¢henface of “a calculated and persistent
attempt to mislead the jury and to confuse thedganstanding of the legal theory underlying
involuntary manslaughterld. at 264.

Here, defendant does not complain of persisteteimgts to present the concept of
recklessness as equivalent to an accident, noith&gidcomplained-of argument indirectly
suggest that the jury should convict defendant ef/dms conduct was merely accidental.
Defendant has complained of only one comment bySta¢e, and, as defendant concedes,
the State argued that defendant shook Anthony kmtwledge, and not accidentally. In this
case, we cannot say that the State’s sole complaheomment contributed to defendant’s
guilty verdict for involuntary manslaughter or thtae jury could have reached a contrary
verdict had the improper comment not been made.paoeBuckliey, 282 Ill. App. 3d at 90.
In Howard, the defense argued the failure to define the ahestate of recklessness was
prejudicial error “since many jurors may have thouthat recklessness meant ordinary
negligence and therefore they chose murder, the atdrnative.”"Howard, 232 Ill. App. 3d
at 391. The jury found the defendant guilty of neirdld. at 387. TheHoward court agreed
that “[a] juror, concluding that the defendant’'dsawere more than negligent, may have
chosen murder.Howard, 232 Ill. App. 3d at 392. The court held that “iih@groper closing
remarks of the prosecutor, referring to involuntamganslaughter as a ‘cop-out,” and the
failure of the court to define the mental stateretklessness for the jury constituted
reversible error.1d. at 392-93.

We decline to follonHoward in this case. First, thdoward court specifically limited its
decision to the facts of that caddoward, 232 Ill. App. 3d at 392-93 (“Based upon the
specific facts in this case, we find that the ingaoclosing remarks of the prosecutor ***
and the failure of the court to define the mentatesof recklessness for the jury constituted
reversible error.”). MoreoveHoward is distinguishable and compels a different resuthis
case. InHoward, the court found the evidence was closely balantkdat 392. Here, as
discussed above, the evidence of defendant’s rexkdss is not closely balanced. Instead,
the evidence that if defendant performed the atisiwcaused Anthony’s death—the answer
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to which must be presumed to reach the questiomhether the jury would have reached a
different verdict had it been properly instructed-tlid so recklessly, is overwhelming.
Defendant made statements suggesting his own siviejé@owledge of the risk to Anthony,
his fear that he had harmed Anthony before Junaddthat he disregarded the risk of doing
S0 again by repeating his previous acts. Untlloavard, the central issue in this case was not
defendant’s state of mind in committing the fataksa but whether or not defendant
performed the acts which led to Anthony’'s death. @dditional instruction, defining
“recklessness” would not have changed the outcdntieeoccaseHoward, 232 1. App. 3d at
391-92. Accordingly, the trial court’s error in lfag to do so was harmless beyond a
reasonable doubt.

2. The Trial Court Did Not Err in Refusing to ldaFrye Hearing on the
Admissibility of Evidence of Shaken Baby Synuie

Next, defendant argues the trial court committacersible error in failing to hold rye
hearing on the admissibility of evidence of SBS.fddbeant claims that given “fierce
disagreement” in the medical community as to tlggtileacy of the SBS diagnosis, ‘it is
difficult to imagine how the diagnosis can everdeemed ‘generally accepted’ undreye.”

“The ‘general acceptance’ test set forthHrnye provides that scientific evidence is
admissible at trial only if the methodology or stic principle upon which the
opinion is based is sufficiently established toéna@ained general acceptance in the
particular field in which it belongs. [CitationS'he trial court may determine whether
the scientific principle or methodology meets tlemeral acceptance test in either of
two ways: (1) based on the results dfrge hearing; or (2) by taking judicial notice
of unequivocal and undisputed prior judicial demis or technical writings on the
subject. [Citation.]” (Internal quotation marks dtad.) People v. Armstrong, 395 IlI.
App. 3d 606, 625 (2009).

This court reviews a claim that the trial coureelrin failing to hold &rye hearing, and
that the erroneously admitted evidence would nii¢fyahe general acceptance teignovo.
Peoplev. Luna, 2013 IL App (1st) 072253, § 49 (citing re Commitment of Smons, 213 IIl.
2d 523, 530-31 (2004)). Defendant argues that uadesupreme court’s decision Reople
v. McKown, 226 IlIl. 2d 245, 275 (2007), the trial court erie taking judicial notice of the
general acceptance of SBS as a medical diagnosaige nd-rye hearing has ever been
held in lllinois to determine if the diagnosis eygogeneral acceptance. Defendant also
argues that the trial court erred in following thurt’s decision irArmstrong, 395 Ill. App.
3d at 625, and allowing SBS expert testimony witifoat holding aFrye hearing.

We agree with the trial court’s ruling thiatye is not implicated by the State’s experts’
opinions in this case. Accordingly, the court dat arr in declining defendant’s request for a
Frye hearing. “Under the general acceptance tesirgé, scientific evidence is admissible if
the methodology underlying the opinion is sufficlgrestablished to have gained general
acceptance in the particular field in which it beje. [Citation.] The focus of this test is on
the underlying methodology of the opinion and nle¢ wultimate conclusion.” (Internal
guotation marks omitted.ponnellan v. First Sudent, Inc., 383 Ill. App. 3d 1040, 1057
(2008). The threshold issue is whether the Stagefserts’ testimony is scientific evidence
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subject to tha~rye standardMcKown, 226 lll. 2d at 254 (“Becauskrye applies only to
scientific evidence, we first must determine whethe results of HGN testing are scientific
evidence subject to th&ye standard.”).

In McKown, the defendant challenged the horizontal gazeagysis (HGN) test as a
methodology to reach the conclusion that an indizids impaired by alcohold. at 255.
There was no dispute as to the scientific principlderlying the HGN test,e., that alcohol
consumption can cause nystagmigs. The defendant’s contention of the dispute between
proponents and critics of the HGN test as an indrcaf impairment was based on writings
finding that positive HGN test results can be cdubg factors other than alcohol and
evidence that the HGN test was not developed tcsureavhether a person was impaired,
but was developed to measure blood-alcohol conlteireit 273-75.

In McKown, the issue was the use of a test to reach a tefionclusion—that a person is
impaired by alcohol. The defendant presented ecileri a lack of general acceptance of
that test as a reliable indicator of alcohol impeEnt. McKown, 226 Ill. 2d at 275. In this
case, the methodology the experts used to readh ¢beclusions as to what caused
Anthony’s injuries was not a test or a new or nawethodology, but their medical training
and experience. Expert testimony is admissiblehd proffered expert is qualified by
knowledge, skill, experience, training, or educatiand the testimony will assist the trier of
fact in understanding the evidenBeoplev. Svart, 369 Ill. App. 3d 614, 631 (2006).

Defendant does not challenge the State’s exparesiical qualifications. The State’s
experts testified that the cause of Anthony’s deah subdural hematoma and that, based on
what they observed, those injuries resulted frommblrauma which exerted severe forces on
his brain. The jury heard conflicting opinions asvthat caused Anthony’s injuries. To the
extent the State’s experts opined that Anthony whaken (although we note not
inconsequentially that the experts actually tesdifthat Anthony’s injuries wereonsistent
with shaking and Dr. Flaherty specifically denowh@aying Anthony was shaken), those
opinions were based on their conclusions reachest ah application of their medical
training to their observations. Dr. Humilier perfted Anthony’s autopsy. Dr. Flaherty
testified that she saw Anthony in the pediatriccigive care unit and that she relied on
hospital reports, multiple CT's and MRI's, and rgpoby an ophthalmologist, radiologist,
and neuroradiologist in forming her opinions. Defent does not challenge the medical
methodology the experts actually relied upon tochle#heir conclusions. Defendant’s
challenge is to the conclusion itself.

The jury also heard conflicting evidence as to twbeshaking alone could produce the
forces necessary to cause Anthony’s injuries withmecessarily producing other visible
injuries. The State’s expert testified that othguaries do not necessarily result from the type
of shaking that could have caused Anthony’s ingirier. Humilier explained the basis for
his opinion was that “the baby’s brain is very saftd very filled with water, unlike an
adult’s brain. *** [S]o it is very easy for any tgpof [blunt] trauma to the head to cause
tearing of the veins and causing that subduraldlodhe State’s expert’s opinion was not
based on a “theory of Shaken Baby Syndrome” orraw or novel scientific theory. The
State’s expert’s opinion was based on medical kadgé and experience. Any contrary
testimony only goes to the weight of the opiniomlike McKown, this is not an instance
where a methodology was employed to reach a p&aticonclusion—in this case the cause of
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Anthony’s death. Neither of the State’s expertsialty “diagnosed” Anthony with SBS. Nor
is SBS, had it been diagnosed, a “methodology. h&atit is a conclusion that may be
reached based on observations and medical trawwhigh is not new or novel. “If the
underlying method used to generate an expert'siapiis reasonably relied upon by the
experts in the field, the fact finder may considee opinion—despite the novelty of the
conclusion rendered by the expembnaldson v. Central Illinois Public Service Co., 199 Ill.
2d 63, 77 (2002)dverruled on other grounds by In re Commitment of Smons, 213 Ill. 2d 523,
530-31 (2004)). Accordingly, Brye hearing was not requireBonnellan, 383 Ill. App. 3d at
1057.

Based on the facts of this case, we hold thatroy eccurred becauseFaye hearing was
not necessary. See al3ohnson v. Sate, 933 So. 2d 568, 570 (Fla. Dist. Ct. App. 2006) (a
Frye hearing was not required because the identifinatiioSBS as the cause of the infant’s
death was an expert opinion based on the medicainieer's personal training and
experience; “[a]n expert opinion based on perstmaling and experience is not subject to a
Frye analysis”).

CONCLUSION
For the foregoing reasons, the judgment of theudicourt of Cook County is affirmed.

Affirmed.



