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ORDER
11 Held: Plaintiff’s notice of appeal was untimely as it was filed more than 30 days
after entry of the final judgment granting defendant’ s motion for summary judgment.
Plaintiff’s motion to reconsider was properly stricken. Therefore, this court lacks
subject matter jurisdiction to hear plaintiff’s appeal.
12  Theplantiff filed a complaint alleging atort of intentional infliction of emotional distress

against alaw firm that had previously represented himin apersona injury action. Plaintiff appeas

after the entry of summary judgment in favor of defendant.
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13 BACKGROUND

14 Plaintiff initiated hislawsuit pro se, but after the circuit court dismissed histhird amended
complaint, plaintiff secured an attorney. On May 13, 2010, the circuit court granted plaintiff’s
attorney leave to file an appearance. The next amended complaint filed by the attorney survived
defendant’s renewed motion to dismiss on August 26, 2010. Plaintiff’s attorney continued his
vigorous representation through the summary judgment motion phase of thelitigation. Defendant’s
motion for summary judgment was granted on May 24, 2011. We note that no motion to withdraw
as counsel was ever filed by plaintiff’s attorney in the circuit court. Additionally, neither a notice
of motion nor amotion for reconsideration appearsas part of thelower court record. However, what
doesappear isan order dated June 23, 2011, entered by thecircuit court that struck plaintiff’smotion
for reconsideration. Plaintiff filed his notice of appeal, pro se, on July 20, 2011 and listed the June
23, 2011 order striking his motion for reconsideration as the order he is appealing.

15  Onapped, plantiff argues that the summary judgment entered in favor of defendants on
May 24, 2011 should be vacated. He claims there are issues of material fact which preclude
disposition of his case without afull trial on the merits. The defendant argues, among other things,
that this court lacks jurisdiction to hear this case because the notice of appeal filed by the plaintiff
was more than 30 days after final judgment was entered and no valid motion that would extend the
allotted 30 days was ever filed by the plaintiff. Plaintiff replied to defendant’s position by filing a
motion in the appellate court to supplement the circuit court record on appeal prior to the due date
of hisreply brief. The supplements consisted of a pro se notice of motion for June 23, 2011 and a

one-page pro se motion with one line that stated “Motion by Liddell Lacy for Reconsider (sic)
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Summery (sic) Judgement (sic) Ruling.” Both documents contain the file-stamp of June 13, 2011
by the clerk of thecircuit court. Thiscourt entered an order dated April 12, 2012 denying plaintiff’s
request to supplement the circuit court record on appeal. Subsequently, in hisreply brief, plaintiff
did not directly address the jurisdictional defect of his appeal raised by the defendants other than to
refer to it asa*“non-issue.”

16 ANALYSIS

17 A party in any action has no right to appear both pro se and by counsel. Commonwealth
Eastern Mortgage Co. v. Vaugh, 179 Ill. App. 3d 129 (1989). In other words, apro selitigant does
not become a co-counsel to his new attorney. In the instant case, plaintiff was unsuccessful in his
pro se attemptsto file a complaint that could withstand defendant’s motions to dismiss. Plaintiff
then chose to proceed with counsel. Plaintiff’s chosen counsel was granted leave of court to filean
appearance on plaintiff’s behaf. An attorney who has filed an appearance on behalf of a party
cannot terminate his duty to represent that party until he or she has made a motion to formally
withdraw of record and the court has granted the motion. If thisis not done, the relationship and
counsel’s duties continue until the end of the case in that court, at least, insofar as the court and
opposing counsel are concerned. Bergman v. Hedges, 111 1ll. App. 2d 35 (1969). In the instant
case, plaintiff’s counsel never filed for withdrawal from this case in the circuit court. Therefore,
plaintiff’s pro se motion for reconsideration was properly stricken for that reason alone.

18  Additionaly, there is no motion for reconsideration in the original record sent from the
circuit court on appeal. Thisomission was brought to light by defendant in hisresponsive appel late

brief. Theappellant bearsthe burden to seethat this court is presented with acomplete record of the
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circuit court’ s proceedings on apped. In re Marriage of Baniak, 2011 IL App. (1st) 092017, 130
(citing Foutch v. O’ Bryant, 99 I1l. 2d 389, 391-92 (1984)). This court previously denied the pro se
appellant’s motion to have the exhibits attached to his motion as a supplement the circuit court’s
record on appeal in this court.

19  Supreme Court Rule 329 (210 Ill. 2d R. 329, eff. Jan. 1, 2006) allows the partiesto
“supplement the record on appeal to include omissions, correct errors, and settle controversiesasto
whether therecord accurately reflectswhat occurredinthetrial court.” Jonesv. Ford Motor Co., 347
[Il. App. 3d 176, 180 (2004). The record on appea can be “supplemented only with evidence
actualy beforethe trial court.” Id. Here, the two documents that plaintiff sought to include were
file-stamped by the circuit court clerk’s office on June 13, 2011 and were considered by the circuit
court prior to its entry of the order dated June 23, 2011 striking the plaintiff’smotion. The court’s
order doesappear intheoriginal record. Becausetheplaintiff’smotionwasfor purposesof bringing
two documents before this court that were considered by thetrial court, we vacate our order of April
12, 2012, in part, and alow these two documents to be made a part of the record on appeal.

110 Although defendant’ sappellate brief had already beenfiled at thetime plaintiff’smotion to
supplement the record wasfiled, we believe this supplement, even at thislate date, doesnot unfairly
prejudice the defendant. Inthecircuit court, defendant was properly served with plaintiff’spro se
notice of motion and motion and appeared at the hearing on plaintiff’ smotion beforethecircuit court
on June 23, 2011 and was responsible for drafting the circuit court’s order striking the plaintiff’s
motion to reconsider. Defendant chose to argue that the motion does not appear of record, but

should have anticipated a motion by plaintiff to supplement the record once the deficiency was
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highlighted in defendant’s brief. People v. Span, 156 Ill. App. 3d 1046, 1053 (1987). Therefore,
even given the tardiness of plaintiff’s motion to supplement, defendant is not unduly prejudiced.
Thisisespecially true because no supplemental briefingisrequired because plaintiff never addressed
thetimeliness of hisappeal in hisreply brief other thanto refer toit asa“non-issue.” After al, these
two documents were initially not alowed as supplements to the record when plaintiff’ s reply brief
was filed, either. See People v. Pertz, 242 IIl. App. 3d 864, 905 (1993).

111 Asto the timeliness of plaintiff’s appeal, certainly, the circuit court’s entry of summary
judgment in favor of defendant on May 24, 2011 was afinal, appealable order. Shutkas Electric,
Inc. v. Ford Motor Co., 366 11l. App. 3d 76, 80 (2006). Clearly, the plaintiff did not apped the grant
of summary judgment within 30 days. Plaintiff’s notice of appeal, filed on July 20, 2011,
specifically stated an appeal was being taken of the June 23, 2011 order striking his motion to
reconsider. It made no mention of the prior summary judgment order of May 24, 2011.

12 Supreme Court Rule 303(a)(1) provides that if atimely postjudgment motion isfiled, the
time within which to file anotice of apped istolled. The appeaing party must then file a notice of
appeal “within 30 days after entry of the order disposing of the last pending postjudgment motion
directed against that judgment or order.” Ill. Sup. Ct. R. 303(a)(1) (eff. May 1, 2007). We have
already ruled in thisopinion, infra at 7, that the circuit court was correct in striking the plaintiff’s
pro se motion to reconsider.

113 Evenif themotion had not been stricken, it wasinsufficient to be considered a postjudgment
motion that had the effect of tolling the time in which to appeal the summary judgment. Marsh v.

Evangelical Covenant Church, 138 I1l. 2d 485, 462 (1990). A motion issaid to be directed against
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the judgment when it attacks the judgment in one of the statutorily authorized ways, which include
by requesting rehearing, retrial, modification or vacation of thejudgment. 735 ILCS5/2-1203 (West
2008); Marsh v. Evangelical Covenant Church, 138 Ill. 2d 458, 461 (1990). In the instant case,
plaintiff’smotion to reconsider does not attack the judgment or its underlying rationale. It consists
of nothing more than a caption.

114 It haslong been held that “[t]he nature of amotion isdetermined by its substancerather than
itscaption.” Shutkas Electric, Inc. v. Ford Motor Co., 366 Ill. App. 3d 76, 81 (2006) (quoting J.D.
Marshall International, Inc. v. First National Bank of Chicago, 272 Ill. App. 3d 883, 888 (1995)).
A proper postjudgment motion that tolls the appeal time must specifically seek at least one of the
forms of relief set out in section 2-1203 (735 ILCS 5/2-1203) and must specify the grounds for
warranting such relief. Plaintiff’s motion, even if not properly stricken, does neither of these two
things.

115 Accordingly, wefind that plaintiff’s motion to reconsider was properly stricken and, in any
event, wasnot aviable motion under section 2-1203 and did not toll thetimewithin which the notice
of appeal must befiled. Plaintiff’ snotice of appeal wasfiled July 20, 2011, which wassignificantly
past the 30 days allowed under Rule 303 to file an appea from the circuit court’ sgrant of summary
judgment in favor of defendant. Therefore, we do not have jurisdiction to consider any issues
relating to the May 24, 2011 summary judgment order which is the subject of the issues raised by
the plaintiff’spro se appeal.

116 Wedismissthe portion of plaintiff’sappeal relating to the circuit court’ s grant of summary

judgment on May 24, 2011 for lack of subject matter jurisdiction becauseit wasuntimely filed. We
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affirm the circuit court’s order of June 23, 2011 which struck plaintiff’s pro se motion for
reconsideration.

117 Appea dismissed in part, affirmed in part.
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