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PRESIDING JUSTICE QUINN delivered the judgment of the court.
Justices Cunningham and Connors concurred in the judgment.

ORDER

11 HELD: A new tria for the appellant is required because the trial court judge abused his
discretion by issuing an erroneous jury instruction that did not fairly apply applicable law
to the evidence presented. There was evidence that the instruction had the effect of
misleading the jury and had a probable effect on the verdict.

2  Meredith Ries brought this action against Government Employees Insurance Company

(GEICO) who insured her automobile. Ries auto was damaged in an accident and a dispute
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arose between the parties as to whether GEICO honored its obligations under the insurance
policy. A jury returned averdict in favor of GEICO. Riesappeason the ground that thetrial
court improperly instructed the jury by adding a requirement for Ries under the contract that did
not exist in the written contract. For the reasons that follow, we reverse and remand for a new
trial.
13 BACKGROUND
4  Rieswasin an auto accident while driving her car that was insured by GEICO. A dispute
arose between Ries and GEICO regarding the amount that GEICO was proposing to pay Ries for
damage to her auto pursuant to the insurance contract. A jury trial was held on the issue of
whether GEICO had honored its contractual obligation to participate in the process set out in the
parties insurance contract clause that governed disputes that might arise when the parties do not
agree on the amount GEICO iswilling to pay for damages to an insured's auto.
15 ANALYSIS
16  The specific language of the insurance contract between Ries and GEICO that forms the
basis of this apped isasfollows:

"If we and theinsured do not agree on the amount of |0ss, either may,

within 60 days after proof of lossisfiled, demand an appraisal of the

loss. Inthat event, we and the insured will each select a competent

appraiser. The appraisers will select a competent and disinterested

umpire. Theappraiserswill state separately the actual cashvalueand

the amount of the loss. An award in writing of any two will
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determine the amount of the loss. We and the insured will each pay

his chosen appraiser and will bear equally the other expenses of the

appraisal and the umpire." GEICO/Ries Insurance Contract,

Conditions § 6- Appraisals.
17 Nowherein Riesscontract with GEICOisRiescharged with aduty to actually pay to GEICO
any deductible, but ssmply provides that GEICO will deduct the deductible amount from the total
property damagefigureit paysout for damageto Riessauto. See GEICO/ RiesInsurance Contract,
Conditions 8 5, Insured's Duties in Event of Loss and Collision, § 2.
18 Section 5 of theparties insurance contract entitled " Insured's Duties In Event of Loss" states:

"In the event of loss the insured will:

(a) Protect theauto, whether or not thelossis covered by thispolicy.

Further loss dueto theinsured'sfailure to protect the auto will not be

covered. Reasonable expenses incurred for this protection will be

paid by us.

(b) File with us, within 91 days after loss, his sworn proof of loss
including al information we may reasonably require.

(c) At our request, the insured will exhibit the damaged property.”
GEICO/RIies Insurance Contract, § 5.

19 Based on the above-mentioned sections of the auto insurance contract between Ries and
GEICO, Ries contends that anew trial should be ordered because the trial court's jury instruction
regarding Ries's obligation under the contract was improper, false and misleading in that it never
required her to pay her deductibleupfront, and certainly not asacondition of instituting the apprai sal
process.

110 Over Ries objections, the trial court submitted the case to the jury after, sua sponte,

3
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modifying Illinois Pattern Jury Instruction, Civil, No. 700.07 by adding a contractual requirement
not found in the contract that stated that Ries had to actually pay her deductible before she could
participate in the dispute resol ution procedure to resol ve the dispute she had with GEICO about the
amount of damage to her auto. The modified jury instruction given to the jury read, as follows:
"Asstated in instruction one, the first element of the contract
claim that Ms. Ries must prove is that she performed all the
obligations required of her under the contract. To recover on her
clam, Ms. Ries must prove that she did what the contract required
her to do asfollows:
One, timely invocation of the appraisal clause; and two,
payment of thedeductible. Y ouwill addressthisissuein question one

of your verdict."

11 Thetrial court hasan obligation to evaluate ajury instruction to determineif it is applicable
to the case, supported by the evidence of record and is an accurate statement of the law to be applied
by the jury. Luye v. Schopper, 348 I1l. App. 3d 767, 773 (2004). Wereview atrial court'sdecision
regarding the content of agiven jury instruction for abuse of discretion. Dillonv. Evanston Hospital,
199 I11. 2d 483, 505 (2002).

112  We agree that the above jury instruction, as modified by the trial court, was improper
becauseit inaccurately stated the terms of the contract while actually purporting to do so. Thetrial
court abused its discretion by instructing the jury in amanner that did not comport with the contract
terms in evidence. Every party is entitled to jury instructions that are both legally accurate and

4
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factually supported by therecord. Whilethetrial court isafforded broad discretion in choosing the
form and substance of the jury instructions, Townsend v. Fassbinder, 372 Ill. App. 3d 890, 902
(2007), such discretion is not unfettered.
113  Our appellate review of ajury instruction focuses on whether the instruction, when viewed
in light of the particular issue presented, fairly and adequately presented the evidence and informed
thejury of thelegal principlesto be applied. Anerroneousjury instruction warrantsanew trial only
if the error misled the jury or had a probable effect on the verdict. In this case, there is ample
evidence that the jury instruction most probably misled the jury and effected the jury's verdict.
114 Onitsface, the modified jury instruction's language misinformed the jury that there existed
acontract requirement for Ries to actually pay the deductible. It further instructed the jury that if
it found that Ries had not actually paid the deductible, it would requirethe jury to find against Ries.
This modified instruction was incorrect on both items and constitutes reversible error. This
instruction was also misleading to the jury as evidenced by the jury's multiple questions sent to the
trial court during their deliberations specifically about the issue of Ries actually being required to
pay, up-front, the deductible before GEICO would participate in any dispute over the amount of
damages owed to her.
115 For example, the jury asked the court:

"We need to know if we fedl she was not to pay her deductible until she picked up her car,
would that relieve her of her responsibility of paying the $500? Can we decide this ourselves?'

"Are we alowed to decide that part two of question oneis not applicable?"

"...If on question one, if we agree to number two and not to number one, is the answer
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automatically no? Example, if we say yesto one but no to two, is the answer no?'

In other words, thejury was as puzzled aswe are about thisinstruction, given the evidenced adduced
at trial. There was no written requirement in the insurance contract that Ries pay the deductible
before she could utilize the disputed damages provision set out in the contract. Theinstruction was
misleading and it is more probable than not that the jury's questions were motivated by the jury
instruction that forms the basis of Ries's appeal.

116 For thereasons stated, the judgment of the trial court is reversed and the case is remanded
to the circuit court for anew tria with directions to not utilize this modified jury instruction.

117 Reversed and remanded with directions.



