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ORDER

HELD: Summary di sm ssal of defendant’s post-conviction petition
affirmed where defendant failed to present an arguabl e
basis in law and in fact for his claimof ineffective
assistance of trial counsel.
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Def endant Steve Cunni ngham appeals from an order of the
circuit court of Cook County sunmarily dism ssing his pro se
petition for relief under the Post-Conviction Hearing Act (Act)
(725 1LCS 5/122-1 et seq. (West 2008)). He contends that the
court erred in dismssing his petition because he set forth a
claimof ineffective assistance of trial counsel that had an
arguabl e basis in law and in fact.

This court previously affirmed defendant’s 2007 jury
conviction for first degree nurder and sentence of 26 years’

i nprisonment. People v. Cunningham No. 1-07-1550 (2009)
(unpubl i shed order under Suprenme Court Rule 23). On COctober 5,
2009, defendant filed the instant pro se post-conviction petition
alleging, in relevant part, that his trial counsel was
ineffective for failing to investigate and call three w tnesses,
D ane Cunni ngham Jacqueline Mdffett, and Berthella Forrest. He
clainmed that these w tnesses would have testified that he was
present at the scene of the crinme, but that he did not possess a
firearmor shoot at the victim and that he fled fromthe scene
once the shooting began, as did everyone else. He also alleged
that due to his incarceration, indigence, and inability to secure
a qualified investigator, he would support his clains with his

own affidavit.
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The record shows, however, that he attached a verification
affidavit to his petition (725 ILCS 122-1(b) (Wst 2008)), in
whi ch he attested that the three witnesses were at the scene of
the crime, engaged in a card gane, and had been socializing with
him He further attested that trial counsel knew or should have
known that D ane was present at the crinme scene, and coul d have
testified that she saw defendant at the tinme in question, that he
was not armed, and that he did not shoot a gun at anyone.

Def endant al so attested that "[l]i kew se,"” Mffett and Forrest
were present, and if called, would have testified that defendant
did not have a gun or shoot the victim Forrest woul d have
further testified that defendant fled the scene as everyone el se
did once the shooting began. Defendant al so included the mailing
addresses for the three nanmed w t nesses.

On Decenber 8, 2009, the circuit court summarily di sm ssed
defendant’s petition. In doing so, the court noted that
defendant failed to show that his counsel was ineffective for
failing to investigate in that he did not point to any specific
information that was overl ooked by counsel, provided only a
general conplaint with no supporting docunentation, and did not
denonstrate that any further investigation wuld have affected

the outcone of his trial. The court also noted that defendant
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did not provide any affidavits fromthe three w tnesses, and
therefore, his claimthat counsel was ineffective for failing to
contact themfails. The court finally concluded that the issues
rai sed by defendant were frivolous and patently w thout nerit.

On appeal, defendant clains that the court erred in
summarily dism ssing his petition because he set forth a cl ai mof
i neffective assistance of trial counsel that had an arguabl e
basis in law and in fact. He maintains that counsel was
ineffective for failing to investigate and call the three
excul patory wi tnesses. Defendant presents no issue regarding the
other allegations set forth in his petition, and has thus wai ved
themfor review. People v. Pendleton, 223 Ill. 2d 458, 476
(20086) .

At the first stage of post-conviction proceedings, a pro se
def endant need only present the gist of a neritorious
constitutional claim People v. Edwards, 197 IIll. 2d 239, 244
(2001). The gist standard is a |low threshold, requiring only
t hat defendant plead sufficient facts to assert an arguable
constitutional claim People v. Brown, 236 Ill. 2d 175, 184
(2010). However, the petition nust be both verified by affidavit
(725 1LCS 122-1(b) (West 2008)), and supported by affidavits,

records, or other evidence (People v. Collins, 202 Ill. 2d 59, 65
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(2002)). If such affidavits, records, or other evidence are
unavail abl e, petitioner must explain why they are absent.
Collins, 202 IIl. 2d at 65.

If a petition has no arguable basis in lawor in fact, it is
frivolous and patently without nerit, and the trial court nust
summarily dismss it. People v. Hodges, 234 Ill. 2d 1, 16
(2009). Qur review of the dism ssal of a post-conviction
petition is de novo. People v. Coleman, 183 IIl. 2d 366, 388-89
(1998).

Here, defendant maintains that he set forth a cogni zable
claimof ineffective assistance of trial counsel which required
further proceedings under the Act. In determ ning whether
def endant set forth such a neritorious claim we are guided by
the standard set forth in Strickland. People v. Mrris, 335 I1|
App. 3d 70, 78 (2002), citing Strickland v. Washington, 466 U. S.
668 (1984). To denonstrate ineffective assistance of trial
counsel , defendant nust allege facts show ng that counsel’s
performance was objectively unreasonable and resulted in
prejudice to defendant. Strickland, 466 U.S. at 687, 694; People
v. Chatman, 357 I11. App. 3d 695, 700 (2005).

Def endant maintains that his counsel was ineffective for

failing to investigate and call D ane, Mffett, and Forrest, who
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woul d have allegedly testified that he did not possess a firearm
or shoot the victim To support his claim defendant was
required to provide affidavits fromthese wtnesses. People v.
Johnson, 183 Ill. 2d 176, 192 (1998). Defendant, however, did
not attach any affidavits fromthese w tnesses identifying the
source and character of their alleged testinony, and their
availability (Johnson, 183 Ill. 2d at 190), i.e., whether they
woul d have testified on his behalf (People v. Brown, 371 III.
App. 3d 972, 982 (2007)).

| nstead, defendant filed an "affidavit of verity" to which
he signed his nane and decl ared, "under penalty of perjury," that
it was in accordance with section 1-109 of the Code of G vil
Procedure (Code) (735 ILCS 5/1-109 (West 2008)). Section 1-109
of the Code does not indicate that the verification affidavit is
an acceptabl e substitute when a statute other than the Code
requi res a docunent to be sworn to or verified under oath
People v. Tlatenchi, 391 IIl. App. 3d 705, 715-16 (2009). Here,
def endant was required to provide a supporting affidavit pursuant
to section 122-2 of the Act, and his verification affidavit under
section 1-109 of the Code is not an acceptabl e substitute for
that requisite affidavit. Tlatenchi, 391 Ill. App. 3d at 716.

Furthernore, and contrary to the contention set forth in
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defendant’s appellate brief, the affidavit he attached to his
petition is the verification affidavit under section 122-1(b) of
the Act (725 ILCS 122-1(b) (West 2008)) (People v. Delton, 227
11, 2d 247, 252 n.1 (2008)), which does not satisfy the
supporting affidavit requirenment of section 122-2 of the Act (725
| LCS 122-2 (West 2008)) (Collins, 202 II1. 2d at 65).
Accordingly, we conclude that defendant failed to provide any
supporting docunentation for his claimregarding these w tnesses,
and thus failed to set forth a cognizable claimof ineffective
assi stance of trial counsel.

Def endant, however, clains that his failure to provide the
af fidavits was excused because his allegations are uncontradicted
and supported by the record, and that he did not have the neans
to hire an investigator and track down the witnesses to obtain
their affidavits. W disagree. The record shows that two of the
three witnesses were nanmed in defendant’s answer to the State's
pretrial discovery request. It is thus apparent that counsel was
aware of them and chose not to call them rather than failed to
investigate them People v. Deloney, 341 Ill. App. 3d 621, 635
(2003). Moreover, the police reports indicate that D ane was
defendant’s nother, and given this famlial relationship, counsel

coul d reasonably determne that her credibility may have carried
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little weight. Deloney, 341 IIl. App. 3d at 635.

In addition, defendant’s claimthat he could not track down
the three witnesses is rebutted by his verification in which he
lists the mailing addresses of these witnesses. It thus appears
t hat he could have contacted themvia mail, or had one of his
famly nmenbers, who he clainmed periodically provided himwth
nmoney, contact them Finally, we discern no reason why def endant
could not have obtained an affidavit fromhis nother. Delton,
227 111. 2d at 257.

In sum defendant failed to satisfy the docunentation
requi renent of section 122-2 of the Act (Delton, 227 Ill. 2d at
257), and could not neet the prejudice prong given the
overwhel m ng evidence of his guilt (Johnson, 183 Ill. 2d at 192).
The record shows that the victims 14-year-old stepson, Jerone
Johnson, w tnessed defendant shoot the victiminside an apartnent
bui | di ng | obby. Al though Johnson was going to receive sentencing
consideration on a pending 2006 federal narcotics charge for his
trial testinmony in 2007, he had previously given statenents in
1999, 2003, and 2004, inplicating defendant. In addition,
anot her wi tness observed defendant fleeing fromthe buil ding
where the victimhad been shot. Accordingly, we concl ude that

the circuit court did not err in sunmarily di sm ssing defendant’s
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post-conviction petition.

In light of the foregoing, we affirmthe sunmary di sm ssal
of defendant’s petition entered by the circuit court of Cook
County.

Affirned.



