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The trial court’s dismissal of defendant’s successive postconviction
petition alleging hisactual innocencewasreversed based onan affidavit
of his codefendant and the cause was remanded for a third-stage
evidentiary hearing, since defendant made asubstantial showingthat the
codefendant’s affidavit exonerating defendant and implicating his
codefendant was newly discovered evidence of defendant’s actual
innocence of first degree murder in a gang-related shooting, the
evidence was material and not merely cumulative, and the evidence
likely would change theresult onretrial.
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counsel), for the People.

JUSTICE STERBA delivered the judgment of the court, with opinion.

Presiding Justice Lavin and Justice Salone concurred in the judgment
and opinion.

OPINION

Defendant Gerald Lofton was charged by indictment with two counts of first degree
murder in the shooting death of Anthony Williams. Lofton’sfirst trial resulted in ahungjury.
Following a second jury trial, Lofton was found guilty of first degree murder. The circuit
court sentenced Lofton to 50 years in prison. On direct appeal, this court affirmed the
conviction (People v. Lofton, No. 1-97-3486 (1999) (unpublished order under Supreme
Court Rule 23)). Lofton filed a pro se postconviction petition in July 2000. The circuit
court’ sdismissal of this petition was affirmed by this court on September 19, 2002 (People
v. Lofton, No. 1-00-2980 (2002) (unpublished order under Supreme Court Rule23)) . Lofton
filed a second pro se postconviction petition on April 16, 2004. Lofton was appointed
counsel, and asupplemental petition wasfiled on October 27, 2008. Thecircuit court granted
the State’ smotion to dismissthe petition on December 18, 2009. On appeal, L ofton contends
that the circuit court erred in granting the motion to dismiss where the petition contained a
claim of actud innocence based on newly discovered evidence and the court erroneously
applied the cause-and-prejudicetest to thisclaim. For thereasonsthat follow, wereversethe
judgment of the circuit court and remand for athird-stage evidentiary hearing.

BACKGROUND

On March 20, 1995, Williams and his father, Carl Fisher, were walking south on
Princeton Avenuein Chicago near 113th Street when they were attacked by agroup of young
men. Two shots were fired at Williams, killing him, and the group then scattered. Officer
Kevin Williams and his partner were standing outside their squad car a short distance away
and heard the shots. They then saw approximately 10 to 12 young men running from the
direction where they heard the gunshots. Officer Williams went to the scene and saw
Williamson the ground in apool of blood. The only other person still in the areawas Fisher.
Officer Williams asked Fisher if he knew who had shot his son, and Fisher told him yes.
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Fisher gave Officer Williams the name of “Little Anthony.”

At ahearing on defense counsel’ smotion to suppressthearrest before L ofton’ sfird trial,
Officer Williamsconfirmed that on the policereport hegenerated after theincident, hewrote
that Williamswas shot by Little Anthony. Officer Williamstestified that he later discovered
that Little Anthony went by the name of Antonio Fountain. Officer Williamssaid that Fisher
did not mention Lofton. Officer Williamstestified that hewrote “AKA Gerdd Lofton” next
to Fountain’ s name on the report because he later overheard Norman Moss, who was being
guestioned by police at the station in connection with the incident, tell another officer that
Lofton was the shooter. Officer Williams said that he initially assumed that Lofton and
Fountain were the same person.

At the second trial, Fisher testified that on March 20, 1995, his son was visiting him. At
approximately 5 p.m., Fisher left his house with his son to walk him back to his own
residence afew blocks away. They were walking southbound on Princeton and Fisher said
that he heard someone coming up behind them. He turned and saw a group of four or five
young men walking toward them at a fast pace. Fisher said that he knew his son was in a
gang and he knew about the different gang territories, so he told his son that they were
coming for him and to get out of there. Fisher recognized one of the young men in the group
as someone heknew from the neighborhood asL ittle Anthony. The group attacked them and
Fisher and Williams fought back. During the attack, Fisher was fighting with two of the
young men and he stepped back and fell over the curb. As he was getting back up, he heard
someone say, “Whereisthe nine, whereisthe nine?’ Fisher said that he looked for his son
and saw L ofton with agun in hishand, hitting Williamswith it. Fisher shouted, “No, don’t
doit!” Hethen heard two shots and the group scattered. Fisher saw Little Anthony running
acrossthe street with the gunin hishand. His son was on the sidewalk and heran to him, but
Williams was unresponsive. Fisher started shouting for help.

The police arrived and a short time later, some young men were brought to the scenein
the back of apolice car. Fisher identified Moss, who wasin the police car, as one of the men
who had attacked them. Fisher had initially given the policethe name of Little Anthony and
he later took the police to Little Anthony’s mother’s house. Fisher then went to the police
station and was shown a book with some photos in it. He was subsequently asked by the
detectivesto view alineup. Fisher said that at first hedid not want to identify anyonein the
lineup because heand hisfamily lived in the neighborhood and hewas afraid for hisfamily’s
safety. He said that when hefirst viewed the lineup, he recognized Lofton as the person who
shot his son but he did not say anything because hewas afraid. The detectives had himview
the lineup a second time and he identified Lofton as the person who shot his son.

On cross-examination, Fisher denied telling Officer Williams at the scene that Little
Anthony wasthe person who shot hisson. Heacknowledged that Officer Williamsasked him
who shot his son, but he said that he did not tell Officer Williams who had doneit, nor did
he give him a description of the person at that time. He said that he did not describe the
shooter at the scene as being a mde black, 16 to 17 years old and about 5 feet 1 inch in
height. He said that he later gaveasimilar description to the police of the shooter, but he said
that the shooter was about his height, 5 feet 9 inches, or alittletaller. Fisher was also asked
if he knew the names of the two young men who were fighting with him. He responded that
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he did not know at that time but learned later that Moss and an individual named Robert
Foster were the ones who were attacking him.

Detective George Karl testified that he put together the lineup containing Lofton and
brought Fisher in to view the lineup. Detective Karl said that as soon as Fisher looked a the
lineup participants, he started shaking and crying. Detective Karl asked Fisher if he wanted
to continue and Fisher said that he was scared to death. When asked if he knew anyoneinthe
lineup, Fisher said he did, but he could not say because he was scared for himself and his
family. Detective Karl then had Fisher step out of the lineup viewing area and waited until
he calmed down. Detective Karl told Fisher that the police would protect his family and
relocate them if necessary, and Fisher agreed to go back into the lineup room. As soon as
they went back into the lineup viewing area, Fisher identified L ofton as the person who shot
his son.

Detective Karl testified that on April 8, 1995, hetook anumber of photographsto Fisher
and asked if he could identify anyone in the photos. Fisher identified Fountain as Little
Anthony, the person who participated in the attack, struck his son, and ran off with the gun
after the shooting. He also identified Flomont Johnson as someone he knew from the
neighborhood, but he said that Johnson did not participate in the attack and he did not see
himin the area at the time. He did not know the identity of anyone elsein the photographs.
One of the photographs was of Foster, and the remaining photographs were fillers.

Officer Davistestified that he and his partner werein the areaat the time of the shooting
and responded to acall of shotsbeing fired. A description was given that several young men
were running north on Princeton and that one waswearing ared jacket or coat. The officers
proceeded down 112th Street and observed two young men running north from Princeton,
one of whom was wearing ared coat. They stopped the two men, searched them, and took
them to the crime scene. When they arrived at the scene, Officer Davis got out of the car to
speak to his supervisor. Fisher ran over to the squad car, shouting that one of theindividuals
in the back of the car was at the scene, and tried to get into the car to go after the individual.
Officer Davislater learned that the person Fisher wastrying to get to was Moss. The person
in the car who was wearing the red jacket was identified as Jerry Singleton. Officer Davis
acknowledged that Fisher did not have any problem identifying Moss as someone who had
been involved in the attack.

Officer Williamstestified that he was on foot in the area of 113th and Wentworth when
he heard gunshots. He looked toward 113th and Princeton and saw 10 to 12 youths running
north on Princeton. He got in his squad car and droveto the scene. He had to restrain Fisher,
who was very distraught and was trying to move his son’ s body. He spokewith Fisher, who
told himthat he had seen what had happened and provided the nameand description of Little
Anthony. On cross-examination, Officer Williams acknowledged that in a previous
proceeding, he testified that Fisher told him tha Little Anthony was the one who shot his
son. Officer Williams said that he made a mistake in his previous testimony. He further
acknowledged that his report from the incident indicates that Fisher told him he saw Little
Anthony shoot his son, but Officer Williams said that Fisher did not actudly tell him that.
He said that Fisher was very distraught and only gave him one name, so he made the
assumption that Little Anthony was the shooter and that is why he put that in the report.
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Officer Williams testified that Fisher had given him a description of the shooter asamale
black between the ages of 16 and 17, 5 feet 1 inch in height. However, on redirect and
recross, Officer Williams said that Fisher had actually given him a description of Little
Anthony, and he just assumed Little Anthony was the shooter. Defense counsd again
referred to histestimony in aprevious proceeding in which he said that Fisher had given him
adescription of the shooter. Officer Williams said that he made a mistake in his previous
testimony.

Over defense counsel’s objection, Foster was called to testify. Foster was origindly
charged as a codefendant in the case but had been acquitted by the time of Lofton’s second
trial . Foster testified that at the time of the shooting, he, Lofton, Johnson, Moss, and Little
Anthony, alk/aFountain, were all membersof the Blackstones street gangand Singleton was
a member of the Micky Cobras. Foster said that on the date of the shooting, he was in
Johnson’s car and saw a group of individuals going toward 113th on Princeton. Foster said
he could not identify anyone in the group because there were too many people and he did not
know if Lofton was in the group. Foster was then asked about a satement he had given to
the assistant State’ s Attorney after the shooting in which he said that two more people were
in Johnson’s car with him, Moss and Lofton pulled up in another car, Moss told Johnson
there was someone on the corner, and Moss asked Johnson if he wanted to “push on” this
person (i.e., beat himup). Foster acknowledged that hetold the assistant State’ s Attorney the
details that were in the statement and that he signed the statement, but he said that it was
because he was told that if he did not tell them anything about the case, they were going to
charge him withfirst degree murder. Foster testified that the detectives questioned him three
times after he was arrested. He said that the first two times, he told them he did not know
anything about the incident. The third time, a detective told him he was going to be charged
with first degree murder if he did not give a statement, so that is when he agreed to give the
statement. Foster maintained that the statement he gave the detectives was not true.

Foster’s statement was read to the jury during the testimony of the assistant State’s
Attorney who took the statement. In his statement, Foster said that ontheday of the shooting,
he, Kenny Sharkey and Fountain were all in a car driven by Johnson that was stopped at
112th and Princeton. Mossand Lofton pulled up inanother car. Mosstold Johnson therewas
aguy onthecorner and asked if they wanted to beat him up. Johnson thenasked if he should
go get thegun, and L ofton said yes. Foster saw Johnson get out of the car and walk into his
mother’s house, exit the house, and hand a 9-millimeter automatic handgun to Lofton.
Everyonegot out of the cars and started walking on Princeton. Foster said he was about 20
yardsaway from Williamsand saw Moss, L ofton, Fountain, Johnson, Singleton and Sharkey
start punching Williamsin thefaceand body. Foster said that he saw L ofton pull out thegun
and shoot Williams.

After Foster’s statement was published in its entirety, defense counsel moved for a
mistrial. Defense counsel’ s earlier objection to Foster’ stestimony was on theground that in
the first tria, the court granted a motion in limine to exclude the statements of all
codefendants. Because Foster had been acquitted the week before Lofton’s second trial
began, hewasno longer acodefendant and the court overrul ed the objection and allowed him
totestify. Inthemotion for amistrial, defense counsel renewed the objection to Foster being
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allowed to testify at all and objected to the publication of Foster’s statement. The court
denied the motion.

The defense called Betty White, Lofton’s mother, to testify. Shetestified that the police
came to her home after the incident and said they wanted to question her son about an
altercation. Her son was not home at the time. The police saw pictures of her son on the
mantleand asked if they could have one of them, so she gavethem aphotograph. L ofton then
testified that he was 20 years old on March 20, 1995, and was 5 feet 11 inches tall. Lofton
said that on March 20, he and a friend attended a class together at Kennedy King College
from11am.to 1p.m. After class, they went to the Evergreen Plaza shopping mall. They | eft
the mall around 3:30 or 4 p.m. and Lofton drove his friend to his friend’s mother’ s house,
where he sat and talked for about half an hour before going home. He then walked to a store
on the corner to get something to eat and saw Dorian Hart, hisdog trainer, talking on the pay
phoneinsidethestore. Lofton had been out of town the previousweekend and Hart had been
keeping hisdog, so L ofton asked Hart to return hisdog. Hart told him that the dog was at the
home of his ex-girlfriend, Deidra Dennis, so the two of them drove to her house to get the
dog.

Lofton and Hart left with the dog around 6 p.m. and returned to L ofton’ s house to drop
the dog off. The two then drove to visit afriend. After leaving thefriend' s house, they went
to a store on 120th and Michigan to buy some beer, and while they were in the store, the
police came in and told everyone to go outside and put their hands on the police car. The
police asked everyone for their names, and when Lofton told them his name, the police
handcuffed him. They also handcuffed Hart and took them both to the police station. He and
Hart were both ordered to participatein alineup. An officer told them that nobody had been
picked out of thefirst lineup. They had a second lineup, and Lofton did not find out that he
had been picked out of the lineup until they brought him to Cook County jail.

On cross-examination, L ofton was asked whether Hart wasin court that day and he said
no, Hart hadto watch hischildren. The court would not allow defensecounsel to ask whether
Hart had testified on Lofton’ sbehalf a thefirst trial, but Lofton said that he had asked Hart
to testify for him at his second trial. Lofton testified that he was not a member of any gang
in 1995. He said that he got out of the Blackstones gang after he graduated from high school
in 1993 and went away to college. Lofton testified that on March 20, 1995, he was not
involved in any shooting and was not at the scene when Williams was killed.

Because of Foster’ s statement that Johnson was involved in the attack, defense counsel
wanted to recdl Fisher, but he lived in another state at that time. Instead, the parties
stipulated that if Fisher was recalled as a witness, he would testify that he knew Johnson
from the neighborhood, but he did not see Johnson on the street during the attack.

Thejury returned averdict of guilty of first degree murder. Aspreviously noted, Lofton’s
conviction was affirmed on direct appea (People v. Lofton, No. 1-97-3486 (1999)
(unpublished order under Supreme Court Rule 23)). Lofton filed a pro se postconviction
petition in July 2000, alleging ineffective assistance of counsel on the groundsthat defense
counsel failed to call Dennis and Hart as alibi witnesses at the second trid. The circuit
court’ sdismissal of this petition was affirmed by this court on September 19, 2002 (People
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v. Lofton, No. 1-00-2980 (2002) (unpublished order under Supreme Court Rule 23)), in part
because L ofton failed to attach affidavits from the two alibi witnesses.

Lofton filed a second pro se postconviction petition on April 16, 2004. Lofton was
appointed counsel, and a supplemental petition was filed on October 27, 2008. The petition
again alleged ineffective assistance and this time included an affidavit from Hart. Hart’s
affidavit stated that he testified as an alibi witness at Lofton’s first trial. Hart said that on
March 20, 1995, he saw L ofton at the store at approximately 3:45to 4 p.m. He stated that he
was in the process of training Lofton’s dog and had boarded him at Dennis's home the
weekend before March 20. He left the restaurant with Lofton to go get L ofton’sdog. They
arrived at Dennis’'shome around 4:30 p.m., but shewas not home. They waited in the car for
30 minutes. When she returned home, they | et the dog run in the backyard for afew minutes,
and then left her home between 5 and 5:30 p.m. Hart did not remember when they dropped
off afriend of Lofton’s who was riding with them, or when they dropped off the dog. They
stopped to visit another friend for about 10 minutes and then Lofton drove Hart to his
mother’ s house to pick up some training equipment. Lofton then drove Hart to a store on
120th and Michigan. When Hart came out of the store, the police had peoplelined up onthe
fenceand Lofton wasinthepolicecar. Heattempted to retrieve hisequipment from L ofton’s
car, and the police then arrested him. Hart was released |ater that evening. Hart stated that
he informed defense counsel immediately after the mistrial that he would testify again at
Lofton’ ssecond trial. However, he sated that defense counsd did not subpoenahim for the
second trial and did not notify him of the date or timeof thetrial. Hart stated that he would
have been willing to testify at Lofton’s second trid.

The second postconviction petition also alleged actual innocence on the basis of an
affidavit provided by Antonio Walker, alk/a Antonio Fountain. Walker stated that on March
20, 1995, heand Mosswerein Moss' s car when they saw Fisher and Williams on the corner
of 113th and Princeton. They drove to a store on 113th and Wentworth, where they saw
Sharkey, Singleton and Johnson. They told them therewas a“brick” on the corner. “Brick”
was aslang word used for rival gang members. Walker got out of Moss's car and Moss sad
hewould meet them at 113th and Princeton. Walker, Johnson, Sharkey and Singleton walked
to Johnson’ s grandmother’ s house on 112th Street, where Johnson retrieved a 9-millimeter
handgun and handed it to Walker. Johnson then got in his car and Walker, Sharkey and
Singleton walked south on Princeton toward 113th Street. As the group approached Fisher
and Williams, M oss and Fogter came down 113th and joined them. Johnson drove up alone
and remained in his car.

Walker sad “G.D.” (for Gangster Disciple) to Williamsto see what his reaction would
be, but Williams did not respond. Walker then hit Williams in the face. Singleton joined
Walker in attacking Williams, while Sharkey, Moss and Foster attacked Fisher. Walker
stated that it looked like Williams was reaching for a weapon and Singleton shouted,
“Where's the nine?” Walker then pulled out the gun and shot Williams twice. Foster and
Sharkey jumped in Johnson’s car and Johnson drove off. Singleton, Moss and Walker ran
north on Princeton, but because Walker still had the gun, they split up with Singleton and
Moss running down 112th toward Wentworth and Walker continuing on Princeton.

Walker stated tha Lofton was nowhere around at the time of the incident. In 1995,
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Walker went by the name of Antonio Fountain. Under the name of Fountain, he said that he
signed a statement implicating Lofton, because the statement did not implicate Walker
himself and he thought if he signed it, he would not be charged with the crime. Hewas il
chargedwith the murder of Williamsunder the name of Fountain and went throughtwotrials
before he was found not guilty. Walker gated that he did not admit to the shooting then
because he did not want to implicate himself. He said that after he was found not guilty, he
did not have any contact with Lofton or his attorney, and the trid attorney never attempted
to contact him. Walker finally located Lofton and said he is now willing to state the facts
because an innocent man isin prison.

On December 18, 2009, the court issueditsruling on the second postconviction petition.
The court stated that the petitioner needed leave of court to file a second petition, and
therefore, the cause-and-prejudice test applied. The court stated that the petitioner had not
met his burden of cause and prejudice. The court said that it did not believe that an actual
innocenceclaim, which would excusethe cause-and-prej udi ce standard, was present because
the claim was based on an affidavit of a codefendant who was exonerated and made aprior
statement, executed 10 years after the fact. Thus, the court granted the State' s motion to
dismiss the petition. Lofton timdy filed this appeal .

ANALYSIS

ThePost-ConvictionHearing Act (Act) (7251LCS5/122-1 et seq. (West 2004)) provides
aprocedural mechanism by which any person imprisonedin the penitentiary may assert that
therewasasubstantial denial of afederal or state constitutional right in the proceeding which
resulted in his or her conviction. 725 ILCS 5/122—1(a) (West 2004); People v. Harris, 224
[11. 2d 115, 124 (2007). Proceedings are commenced by the filing of a petition, verified by
affidavit, inthecircuit court in which the conviction took place. 725 ILCS5/122-1(b) (West
2004). A postconviction proceedingislimited to constitutional issuesthat have not been, nor
could they have been, previously adjudicated. Harris, 224 11l. 2d at 124.

Postconviction proceedings may consist of up to three stagesin casesthat do not involve
the death penaty. Peoplev. Pendleton, 223 Ill. 2d 458, 471-72 (2006). At thefirst stage, the
circuit court reviews the petition to determine whether the petition isfrivolousand patently
without merit. Harris, 224 Ill. 2d at 125-26. A petition must present “the gist of a
constitutional claim” to survivebeyondthefirst stage. Id. at 126. Thecircuit court isrequired
to dismiss petitions that are frivolous and patently without merit, and such dismissals are
final orders. Id. At stage two, the circuit court may appoint counsel for the defendant and the
State may move to dismiss the petition. Id. At the second stage, the rdevant inquiry is
whether the petition establishesasubstantial showing of aconstitutional violation. Id. (citing
725 ILCS 5/122—6 (West 2004)). A petition that is not dismissed at the second stage
proceeds to the third stage, where the circuit court conducts an evidentiary hearing. Id.

At both the second and third stages of postconviction proceedings, the defendant bears
the burden of making a substantial showing of aconstitutional violation. Pendleton, 223 111.
2d at 473. At the second stage of the proceedings, al well-pleaded facts that are not
positively rebutted by thetrid record are taken astrue. Id. The circuit court does not engage
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in fact-finding or credibility determinations at the dismissal stage; rather, such
determinations are made at the evidentiary stage. People v. Coleman, 183 Ill. 2d 366, 385
(1998). Here, Lofton’s petition was dismissed at the second stage. We review a circuit
court’ sdismissal of apostconviction petition at the second stage de novo. Pendleton, 223 111.
2d at 473.

L ofton arguesthat the circuit court erred in granting the State’ s motion to dismisson the
grounds that his actual innocence claim did not satisfy the cause-and-prejudice standard,
because successive petitions claiming actual innocence are not subject to thistest. The State
concedes that the circuit court erred in utilizing the cause-and-prejudice standard in
dismissing petitioner’s successive petition, but contends that this court can affirm on any
basis supported by the record. The State argues that Walker’s affidavit was not newly
discovered evidence because Walker was acquitted before the start of Lofton’s second trial
and, thus, Walker’ s potential testimony was available at the timeof L ofton’ strial. The State
further contends that Walker’ s affidavit would not change the result in aretrial because of
Fisher’ s testimony that Lofton was the shooter and Foster’s pretrial statement in which he
said that L ofton was the shooter.

Thefiling of successivepostconviction petitionshas generated afair amount of confusion
inthelower courts. Our supreme court attempted to clarify theissues surrounding successive
postconviction petitions in People v. Pitsonbarger, 205 Il. 2d 444, 459 (2002). The Act
generally contemplates the filing of only one postconviction petition. 725 ILCS 5/122-3
(West 2004); Pitsonbarger, 205 111. 2d at 456; Peoplev. Morgan, 212 111. 2d 148, 153 (2004).
However, our supreme court heldin Pitsonbar ger that fundamental fairnessallowsthefiling
of a successive petition where the petition complies with the cause-and-prejudice test.
Pitsonbarger, 205 I1l. 2d at 459. The court dated that “ ‘cause’ in this context refersto any
objective factor, external to the defense, which impeded the petitioner’s ability to raise a
specificclamintheinitial post-conviction proceeding.” 1d. at 462. The court al so noted that
the cause-and-prejudice test is to be applied to individud claims, not to the petition as a
whole. Id. “ *Prejudice’ exists where the defendant can show that the claimed constitutional
error so infected histrial that the resulting conviction violated due process.” Morgan, 212
[11. 2d at 154. In 2004, our legislature amended the A ct to adopt the cause-and-prg udice test.
725 ILCS 5/122-1(f) (West 2004); People v. Anderson, 375 Il. App. 3d 121, 135 (2006).

In Pitsonbarger, the supreme court reaffirmed that evenif apetitioner cannot show cause
and prejudice, thefailureto raise aclaim in an earlier petition will be excused if necessary
to prevent a fundamental miscarriage of justice. Pitsonbarger, 205 Ill. 2d at 459. The
supremecourt reiterated this principlein Peoplev. Ortiz 235 111. 2d 319, 330 (2009), stating
that in a case not involving the death penalty where a defendant sets forth aclaim of actual
innocence, the defendant is excused from showing cause and prejudice. We note that a
determination of whether or not the cause-and-prejudice test applies and, if it applies,
whether or not thetest is satisfied, ismerely a determination of whether aclamraisedina
successive petition may be considered on its merits. See Pitsonbarger, 205 Ill. 2d at 459.
Thus, if the cause-and-prejudice test applies and is not satisfied, the claim is statutorily
barred and the merits of the claim will not be considered.

We now turn to Lofton’s argument that the circuit court erred in using the cause-and-
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prejudice standard when it dismissed Lofton’ s second postconviction petition. In fact, both
parties agree that the application of this standard was erroneous. Initsruling, after finding
that Lofton had “[not] met his burden of cause and prejudice,” the drcuit court
acknowledged that a claim of actual innocence was an exception to the cause-and-prejudice
standard, but it said it did not believe an actual innocence claim was present here. Thecircuit
court reasoned that Walker' s affidavit did not support aclaim of actual innocence because
Walker was acodefendant who was exonerated at trial, made aprior statement, and executed
the affidavit 10 years after the fact. The State argues that this reasoning demonstrates that
although the circuit court erroneously applied the cause-and-prejudice test, it was in fact
determining whether petitioner made a substantial showing of actual innocence.

In fact, Lofton’ s petition included aclaim of actual innocence. The circuit court appears
to have determined that, on its face, this wasnot abona fide claim of actual innocence, and
therefore, the cause-and-prejudice test applied. Although our supreme court has definitively
stated that a claim of actua innocence excuses the defendant from showing cause and
prejudicein order to reach the merits of asuccessive postconviction petition, thereisindeed
alack of clarity in the existing jurisprudence regarding what analysis should be used in
determining whether aclaim purporting to be an actual i nnocence claim does, in fact, allege
actual innocence. Thiscourt held in Peoplev. English, 403 111. App. 3d 121, 132 (2010), that
adefendant was not excused from showing cause and prejudice where his actual innocence
claim was merdy areiteration of his previous ineffective assigance of counsed clam. We
agreethat, asin English, there are instancesin which a purported daim of actual innocence
is, onitsface, obviously not an actual innocence claim. However, in the case at bar, Lofton’s
claim of actua innocence is based on an affidavit of someone purporting to be the actual
shooter stating that Lofton was not at the scene, a statement that is consistent with what
Lofton has maintained since his arrest. Thus, we condude that the petition contans a
legitimate claim of actud innocence, and thus, this claim is not subject to the cause-and-
prejudice test.

We note that this determination merely means that the successive petition isnot
statutorily barred and the merits of the actual innocence claim will be considered. As
previoudy stated, a petitioner at the second stage of postconviction proceedings must make
asubstantial showing of a constitutional violation. Harris, 224 1ll. 2d at 126. In Ortiz, our
supreme court stated that evidencein support of aclaim of actual innocence “ must be newly
discovered; material and not merely cumulative; and ‘ of such conclusive character that it
would probably change the result on retrial.” ” Ortiz, 235 1l. 2d at 333 (quoting People v.
Morgan, 212 Ill. 2d 148, 154 (2004)). We note that in Ortiz, the supreme court was
consideringwhether thecircuit court’ sruling followingathird-stage evidentiary hearing was
manifestly erroneous. Id. Thus, the court had to determine whether the petitioner had, in fact,
shown actual innocence such that a new trial was warranted. However, at the second stage
of postconviction proceedings, the relevant inquiry is whether the petitioner has made a
substantial showing of actual innocence such that an evidentiary hearing is warranted.

Although a defendant is not entitled to an evidentiary hearing as a matter of right, our
supreme court has repeatedly stressed that a hearing is required whenever the petitioner
makes a substantial showing of aviolation of constitutional rights. Coleman, 183 Ill. 2d at
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381 (and cases cited therein). Dismissal of apostconviction petition iswarranted only when
the petition’ s allegations of fact, liberally construed in favor of the petitioner and in light of
the original trial record, fail to make a substantial showing of imprisonment in violation of
the state or federal constitution. Id. at 382.

Reiteratively, after stating that the exception to the cause-and-prej udi cestandard was not
present in this case, the circuit court explained that it did not agree that Walker’ s affidavit
supported a claim of actual innocence. The reasoning the court gave for this conclusion is
that Walker was a codefendant who was exonerated at trial, made a prior statement, and
executed the affidavit 10 years after the fact. This appears to be a dismissal of Walker’'s
affidavit, and thus, of Lofton’s actual innocence claim, on the basis of a credibility
determination, which, as previously noted, is an issue to be reached at the evidentiary stage,
not at a second-stage dismissal hearing. Id. at 385.

We must now determine whether L ofton’s petition made a substantial showing that the
evidence upon which his actual innocence claim was based was newly discovered, material
and not merely cumulative, and likely to change the result on retrial. We first address the
requirement that the evidence must be newly discovered. Evidencethat is newly discovered
isdefined as evidencethat was discovered sincethetrial and could not have been discovered
earlier through duediligence. Ortiz, 235 111. 2d at 334. Takingthefactsalleged in thepetition
astrue, Walker’ sadmission that he was the shooter and that L ofton was not at the scene was
not discovered until Walker contacted Lofton and subsequently signed the affidavit on
December 10, 2007. Prior to the contact from Walker, there would have been no reason for
L ofton to seek Walker out. L ofton has maintained from the beginning that he was not at the
sceneand, thus, would not have known that Walker wasthe actual shooter. Accordingly, the
only information available to Lofton prior to his second trial would have been that Walker
had been identified by Fsher and charged with the murder, but had been acquitted. Under
this scenario, absent Walker coming forward with a different story, there would be no way
that Lofton could have known that Walker was the shooter and that he would sign an
affidavit to that effect. Therefore, Lofton has made a substantial showing that the evidence
was newly discovered. Why Waker came forward when he did isamatter to beinvestigated
at an evidentiary hearing, not at this sage in the proceedings.

The second requirement is that the evidence be material and not merely cumulative.
Evidence is considered cumulative when it does not add anything to what was previously
before the jury. Id. at 335. Taking the facts alleged in the petition as true, the evidence that
someone el sewasthe shooter and L ofton was not present iscertainly material. Thisevidence
also certainly adds something to what was previously beforethejury. Thejury learned of the
initial police report in which Walker was identified as the shooter, had the testimony of
Officer Williams that he made a mistake and just assumed Walker was the shooter, the
testimony of Fisher that Walker ran away from the scene with the gun but that L ofton was
the shooter, and the testimony of Foster that he did not know if Lofton was there after
making an initial pretrial statement that Lofton was, in fact, the shooter. Thejury aso had
L ofton’ stestimony that he was not there, but no supporting statements from alibi witnesses.

In contrast, the petition included an affidavit from one of the alibi witnesses at the first
trial, stating that he would have again verified Lofton’s account if he had been called as a
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witnessat the secondtrial, and an affidavit from acodefendant who did not testify and whose
statement was not before the jury, stating that he was the actual shooter and L ofton was not
there. The record supports these facts to the extent that Walker is the only one who was
immediately named and described at the scene by Fisher, and Fisher consistently maintained
that he saw Walker running from the scenewith the gun. Thus, Lofton has made asubstantial

showing that the evidence is material and not merely cumulative, and Walker’ s credibility
isan issue to be determined at the evidentiary stage.

Finally, the evidence must be so conclusivethat it would probably changethe result on
retrial. The State correctly notes that “the hallmark of ‘actual innocence’ means ‘total
vindication,” or ‘exoneration.” ” Peoplev. Collier, 387 I1l. App. 3d 630, 636 (2008). It would
not have been enough for Walker to state that he was the shooter if Lofton was still actively
involved under Walker’ sversion of events. However, Walker’ saffidavit states that not only
was Walker the shooter, Lofton was not even there. This is inconsistent with Fisher's
identification of Lofton asthe shooter in alineup and with Foster’ sinitial pretrial statement
that Lofton was the shooter. However, it is consistent with Lofton’s insistence from the
beginning, supported by alibi witnesses, that he was not present at the scene. It is also
consistent with Fisher’s apparent initial identification of Walker and his testimony that
Walker isthe one he saw running from the scene with the gun. Moreover, Walker’ saccount
in which Johnson was a participant but drove up in his car alone and stayed in the car is
consi stent with the testimony of Fisher, who knew Johnson, but maintained hewasnot at the
scene. We aso note that although Fisher identified Lofton in a lineup and testified that he
gave a physical description of Lofton to the police at some point during the investigation,
Fisher’s initial identifications and descriptions were only of Walker and Moss. Officer
Williams asked Fisher if he knew who shot his son and Fisher said yes, but the only name
heprovidedinitially wasWalker’ s. Testimony reflectsthat the policereport doesnot indicate
that Fisher ever spoke of a separate shooter initially or described Lofton to police, and
although thistestimony was not beforethe jury, Officer Williamsstated that he got L ofton’s
name from an interview he overheard at the station of Moss, who was apprehended fleeing
the scene and wasimmediately identified by Fisher as a participant. Fisher dso consistently
maintained that Walker was the onewho fled the scene with the gun. Thus, L ofton hasmade
asubstantial showing that the evidencewould probably changetheresult onretrial and again,
Walker’'s credibility is something that must be determined at the evidentiary stage, not the
dismissal stage. For these reasons, we hold that Lofton has made a substantial showing of a
constitutional violation and is entitled to a third-stage evidentiary hearing on his claim of
actual innocence. We reverse the circuit court’ s dismissal of the petition and remand for a
third-stage evidentiary hearing.

Reversed and remanded.
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