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Defendant’ s conviction for first degree murder was affirmed, despite his
arguments that he acted with actual, though unreasonable, belief in self-
defense that required reduction of the conviction to second degree
murder, that thetrial court erredin barring evidence supporting histheory
of self-defense, that thetrial court relied on the erroneous recoll ection of
certain testimony, and that State failed to disclose one witness' s felony
conviction and alowed the witness to provide perjured testimony
concerning his criminal history, since the fact finder could have found
that defendant failed to prove he unreasonably believed he was acting in
self-defense, the trial court’s exclusion of the evidence of the victim's
violent actsagainst defendant was not abuse of discretion, appellate court
refused to find the trial court improperly recalled the testimony of one
witness, and there was other testimony supporting trial court’ s decision.

Appeal from the Circuit Court of Cook County, No. 06-CR-20692; the
Hon. Frank Zelezinski, Judge, presiding.



Judgment Affirmed.

Counsel on Michael J. Pelletier, Alan D. Goldberg, and John Koltse, al of State
Appeal Appellate Defender’ s Office, of Chicago, for appellant.
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Anita M. Alvarez, State’ s Attorney, of Chicago (Alan J. Spellberg and
Peter D. Fischer, Assistant State’ sAttorneys, of counsel), for the People.

JUSTICE R. GORDON delivered the judgment of the court, with
opinion.

Presiding Justice Garciaand Justice M cBride concurred in the judgment
and opinion.

OPINION

Following a bench trial, defendant Damon Simon was convicted of first degree murder
for the shooting death of Robert Hill. Defendant filed a motion for a new trial, which was
denied, and after hearing aggravation and mitigation, thetrial court sentenced defendant to
50 years in the lllinois Department of Corrections. On appeal,* defendant argues that his
conviction should be reduced to second degree murder and remanded for resentencing
because he acted with an actual, though unreasonable, belief in self-defense. Alternatively,
defendant claimsthat heisentitled to anew trial because: (1) thetrial court erred in barring
evidence that supported defendant’ s theory of self-defense, (2) the trial court relied on an
erroneous recollection of the evidence in weighing witness credibility, and (3) the State
failed to disclose awitness' sfelony conviction and allowed the witness to provide perjured
testimony when it failed to correct the witness' s misstatement of his criminal history. We
affirm.

BACKGROUND
On August 14, 2006, defendant was arrested and subsequently indicted for first
degreemurder (720 1LCS5/9-1(a)(1) (West 2004)) for the shooting death of Robert Hill (the
victim). In his answer to the State’s motion for pretrial discovery, defendant stated that he
would assert the affirmative defense of self-defense. Defendant waived a jury trial and

'Defendant also filed a separate appeal regarding the dismissal of his pro se postconviction
petition, which we consider in No. 1-09-2199.
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proceeded with a bench trial on November 12, 2008.?

The State called Aaron Jackson as awitness, who testified that he was present in the
parking lot at Corona' s Food Mart in Calumet Park at approximately 1 p.m. on July 21,
2006, attempting to purchase marijuana. He observed defendant in the passenger seat of a
vehicle in the parking lot, and another individual was in the driver's seat. Jackson
approached the vehicle and asked defendant whether he had any marijuana. Defendant
responded that he did and turned to reach behind his seat. Defendant then turned around
quickly to face forward, left the vehicle, and told Jackson to move out of the way. Jackson
observed that defendant appeared surprised when heturned to faceforward, and he observed
defendant remove a gun from his waistband.

When defendant left the vehicle, Jackson observed the victim approaching from
behind Jackson, riding a bicycle in the direction of the vehicle. Jackson was familiar with
thevictim, asboth Jackson and defendant were members of the Black P Stones gang and the
victimwasamember of the Gangster Disciplesgang. Sincethe victimwas behind himwhen
Jackson was speaking to defendant in the automobile, Jackson was unable to observe the
victim while he was approaching. Jackson did not observe any other people approaching
defendant’ s vehicle with the victim. When Jackson first noticed the victim, the victim was
approximately 8 to 10 feet from defendant. Both of the victim’s hands were gripping the
bicycle' s handlebars.

From his location of approximately 10 feet from where the shooting occurred,
Jackson observed defendant walking up to Hill while pointing the gun at Hill. When he
spotted the gun, Jackson began running away, running approximately 30 feet bef ore stopping
and turning to face defendant; Jackson was unable to hear anything that was said while he
was running. On redirect examination, Jackson testified that when he ran away, he ran
backwards and was able to observe the scene while backing away without losing sight of
either the victim or defendant. He overheard defendant tell the victim, “talk that shit now,”
to which the victim responded “what, what,” while holding up his hands with his palms
facing out; the victim was not holding anything in his hands. Jackson observed that the
victim appeared surprised. Jackson observed defendant stand in place and shoot the victim
twice. After Jackson observed defendant shoot the victim, Jackson “[t]ook off,” but heard
an additional four gunshots. Jackson later testified that after the shooting, he observed
defendant “tak[ing] off” in the vehicle. Jackson did not hear the victim make any threatsto
defendant, but during the entire atercation, Jackson was unable to determine whether the
victim had anything in his back pocket.

Jackson testified that he did not have any felony convictions. The State objected to
defense counsel’ s question, engaging in the following colloquy:

“STATE: Judge, we spokewith Counsel prior to the witnesstestifying regarding
his background. We agreed with Counsel and | thought we were in agreement with
this that we were going to look into his background. There is a question as to

*The bench trial began on November 12, 2008, but extended over four dates due to witness
unavailability. Thedatesof thetrial were November 12, 2008, December 22, 2008, January 30, 2009,
and March 5, 20009.
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whether he has afelony conviction or not.

Wedon't believe he does, but wetold Counsel wewould look intoit. So until we
look intoit, | would object to the question becauseit’ s our position that he does not
have an adult felony conviction.

THE COURT: Do you have anything to support afelony conviction?1 will allow
you lee way [sic] to Cross Examine if you know what he's got, Mr. Vance. If you
don’t know what he’'s got, don’t set the—

STATE: There sno good faith basis.

DEFENSE: What they tendered metoday, it’ sadisposition of guilty on unlawful
possession of aweapon by afelon. That’swhat it has right there.

STATE: May | seethat, Counsel? These are aso juvenile arrests, counsel.
DEFENSE: | have nothing further.”

The State also called Anthony Green as awitness, and he testified that on July 21,
2006, approximately five minutes before the shooting, he was standing with defendant in
front of the home of the victim’ s girlfriend, Star Gardner. Green observed the victim come
out from the home with ahandgun in hisback pocket. When defendant observed the gun, he
“disappeared.” Green ran up to the victim and told him to put the gun away because both the
victim and defendant were Green’s friends and he did not want to see either killed. The
victim then went back to Gardner’ shome; when he emerged from the home, Green no longer
observed the gun.

Green testified that he observed the victim “pistol whip” defendant several days
before the shooting. Green also testified that he had heard about the victim previously
shooting defendant and when the State objected, the trial court sustained the objection.

“WITNESS: | told [Hill] to cool it becauseit wasalot of friction. They said that
he shot. It was said that [Hill] shot Damon afew years back, and they was beating
up my friend—well, Damon. They was putting pressure on the man.

STATE: Objection, Y our Honor. Strikethat answer ashearsay. Hesaid they said.
THE COURT: Sustained asto that portion.

*k*

DEFENSE: Did you see [Hill] pistol whip [defendant]?

WITNESS: Yeah. And it was said that he shot the man in the leg a few years
back.

THE COURT: Sustained asto that.”

After speaking with the victim, Green |eft to find defendant and went to Corona's
Food Mart, located a block from Gardner’'s home, to purchase a beverage. Green
encountered defendant inside the store and they had a conversation asthey walked from the
store to a vehicle in the parking lot in which a man unknown to Green was sitting in the
driver’ s seat; defendant entered the vehicle. Green spoke to defendant through the vehicle's
passenger window when defendant pushed Green back and drew a gun. Green backed up,
turned around, and observed the victim on a bicycle. Defendant opened the door, left the
vehicle, and fired at the victim while he was on the bicycle. Green testified that once he
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observed the victim being shot the first time, “it was like, | blanked out.”?

The State questioned Green about a statement that Green gave to a police detective
on July 25, 2006; Green acknowledged making the statement, but could not recall the date
because he*[u]sed alot of drugs.” Inthe statement, Green stated that the victim did not have
a weapon and never moved toward defendant. Green testified that while the statement
included that assertion, “to be redistic, | didn't know what the hell was going on.” He
acknowledged that he signed the page and was alowed to make corrections but “I can’'t
barely even read cursive, so | don’t know how | can correct something that [the detective]
wrote.” However, Green admitted that there were severa placeswithin the statement where
he had made corrections.

Green testified that after the victim was shot, Green was in shock and backed up,
leaving the scene. He did not observe defendant entering the vehicle and leaving. The State
read from Green’ s statement that Green was attempting to leave the scene when he observed
defendant in a vehicle and heard defendant yell “GDK,” which Green knew to mean
“Gangster Disciple killer.” After hearing the statement, Green testified that defendant
“jumped in the car [, rode] past and said it to me, GDK.” Green later testified that the yell
could have come from defendant or from another member of the Black P Stones, named
Mooney,* who was nearby. Green testified that he was a Gangster Disciple with the victim,
but that there were no other Gangster Disciples in the area of the shooting. Green later
testified that there were people near the victim when he was riding his bicycle toward
defendant, and the people were the same ones who had been present when the victim had
pistol-whipped defendant.®

Green testified that he observed defendant shooting the victim once, after which “it
wasover for me.” The State read from Green’ sstatement that once defendant shot thevictim
once or twice, the victim “went down,” and defendant stood over the victim, shooting him
“maybe five or six or seven times atogether.” During cross-examination, the defense
guestioned Green about the assertion in the statement, and Green testified that the statement
could not be true because the gun could not have held that many bullets. Green further
testified that the detective taking his statement did not write down “the majority of what the
truth was or what | had to say,” but that most of the assertions in the statement were true;
whilestill under cross-examination, Green |l ater testified that they were not true but admitted
during redirect examination that he had reviewed the statement shortly before trial and told
the State’ s Attorney the statement was true. During cross-examination, Green testified that
he was considered a suspect at the time he gave his statement to police and heard the
detective' s account of what had occurred prior to giving his statement. He testified that he

3Green’ s testimony did not include any references to Jackson, and Jackson’ s testimony did
not include any references to Green.

“The record does not identify Mooney.

*Therecord does not identify the other individual swho were present when the victim pistol -
whipped defendant.
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signed the statement because he wasin fear of being sent to jail and that he had been in the
holding cell of the Calumet Park police department for three days without being given food
or water before signing the statement. Green also testified that he was unable to read the
majority of the statement.

The State called Eric Celauro, aformer assistant State’ s Attorney who worked in the
Cook County State' s Attorney’ s office on July 25, 2006, to testify about hisinterview with
Green and the circumstances under which the statement was obtai ned. Cel auro was contacted
by two detectives from the Calumet Park police department about interviewing Green. The
interview took place in the State’'s Attorney’s office and Celauro, Green, and the two
detectives were present. Celauro informed Green that he could either write a statement
himself or Celauro could write it for him, after which Green would check it for accuracy.
Green requested Celauro write the statement. The State then asked to publish the statement,
and defense counsel objected. The court allowed the statement to be admitted into evidence
and published for the purposes of impeaching Green'’ s testimony.

In the statement, Green said that on July 21, 2006, at approximately 1 p.m., he was
standinginfront of hismother’ shouse. He observed thevictimleaving hisgirlfriend’ shouse
and further observed the handle of a gun protruding from the victim’'s back pocket. Since
Green knew the victim well, he told the victim to “ cool out” and put the gun away because
there were children nearby. At the time, defendant was outside, one building away, and at
some point, defendant went inside. Green said that defendant and thevictimwerein different
gangs.

After Green spoke to the victim for a minute, he left to go to work. On the way,
Green stopped at Corona's Food Mart and went inside. As he walked in, he observed
defendant pull up in avehicle in the passenger seat. Defendant entered the store and left
before Green. As Green | eft the store, he observed defendant sitting in the passenger seat of
the vehicle and walked over and spoke with defendant. Green observed a handgun in
defendant’ s lap.

Green did not have a chance to have a rea conversation with defendant because
defendant looked around Green “like he saw someone.” Green turned and observed the
victim on abicycle. Defendant pushed Green away and exited the vehicle. Defendant was
afew feet from the victim and walked toward him with apointed gun. Green did not observe
the victim with a weapon and the victim never moved toward defendant. The victim
attempted to get off of his bicycle as defendant “got right up on him” and said something
like, “what’ sthat shit you wastalking about.” Thevictimlaid hisbicycle on the ground and
stood with his hands in the air, saying something like, “are you going to do this in broad
daylight,” and partially turned his back on defendant.

Defendant began shooting the victim from a foot or two away. After the first or
second shot, the victim “went down” and defendant stood over him and continued shooting
“maybe five or six or seven times atogether.” Green said that at some point, Jackson or
someone hamed “Mooni€e” also appeared on abicycle and observed the sceneaswell. Green
attempted to walk away from the scene and observed defendant “jump” into the vehicle and
drive away, yelling “GDK” from the vehicle, which meant “ Gangster Disciple killer.”

The State’ s next witness was Dan Maloney, an assistant State’s Attorney for Cook
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County who was awitnessto aconversation between one of the prosecutors, Shital Thakkar,
and Green on November 12, 2008. Maloney testified that Green did not want to beinvolved
and did not know why he was “locked up,” after which Thakkar explained to Green that he
was arrested and held pending histestimony at trial due to awarrant issued after he did not
appear in court after being subpoenaed. Thakkar told Green that he would review Green’'s
statement with him and, if something was untrue, Green should inform Thakkar. Thakkar
took Green’s handwritten statement and read it to Green, asking every few sentencesif the
statement was true; Green responded to each question that the statement was true. Green
began laughing when Thakkar read the assertion regarding defendant yelling “GDK” and
said something to the effect of “it was just funny; | can't believe he said that”; Green
acknowledged remembering the incident.

The State additionally called Antrelle Clayborn as a witness, who testified that on
July 21, 2006, he was driving his automobile when he received a cell call from defendant.
Clayborn had met defendant previously, but did not “fully” know him. Defendant told
Clayborn that he had just observed Clayborn driving down the street and asked Clayborn to
pick himupinthealley behind defendant’ shouse. Clayborn complied and defendant entered
Clayborn’s vehicle with a 40-ounce beer and began talking about an incident that had
occurred between defendant and someone else. Clayborn attempted to testify that
“[defendant] said it was somebody on the front that he thought had a gun who was going to
shoot him,” but the court sustained the State’ s objection on hearsay grounds. Clayborn was
later permitted to testify that “[h]e said that someone was trying to shoot him” and “he said
that someone was on the front.” Clayborn did not realize that defendant wasreferring to the
victim and Clayborn did not observe defendant with a gun at the time.

Defendant asked Clayborn to drive to Corona' s Food Mart. Clayborn parked the
vehicle and defendant exited the vehicle and entered the store while Clayborn waited.
Defendant exited the store four or five minutes later and entered the vehicle. A man named
Y ayo, whom Clayborn recently discovered was Anthony Green, walked up to the passenger
side of the vehicle and asked Clayborn to take him to work. Clayborn responded that he
would as long as Green gave him money for gas.

Clayborn testified that the victim came“riding up” on hisbicycle, not riding at a fast
speed. Clayborn observed him through the side window and made a gesture indicating
““What’sup? " and the victim responded with the same gesture. Clayborn testified that the
victim was riding toward the store, which was in the same direction as the vehicle, but that
he turned toward the store and eventually parked in front of it; Clayborn opined that “[h]e
wasn't never closeto usor nothing.” The victim was alone when he entered the parking lot.

Clayborn testified that defendant lifted his shirt and Clayborn observed the handle
of ahandgun in defendant’ s wai stband and defendant told Green to move out of the way so
that defendant could open the door. Defendant jumped out of the vehicle while pulling out
hisgun, “said afew words’ that Clayborn was unable to hear, and shot the victim while he
was still on his bicycle. Clayborn was able to see both of the victim’s hands when he was
riding up to the store and testified that both of his hands were on the handlebars of the
bicycle and he was not holding anything else; Clayborn further testified that the victim's
handsnever |eft the handlebars. Clayborn was unableto seewhether the victim had anything
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in his back pocket because his shirt was covering it.

Clayborn testified that defendant was approximately eight feet away fromthe victim
when hefirst saw the victim and walked to approximately four feet from the victim when he
shot the victim. Clayborn testified that the victim was facing away from them, looked over
his left shoulder, and was shot in the left side of his back. Clayborn testified that he knew
where the bullet hit the victim by observing the bullethole and seeing blood.

When Clayborn observed thefirst shot, hereversed hisvehicleand attempted to back
into traffic. However, there was traffic on the street and Clayborn was forced to move
slowly. He heard two or three more gunshots. By thetimethat Clayborn had straightened his
vehicle to leave, defendant had opened the door and jumped into the vehicle. Clayborn
testified that he had “no choice but to take off” because defendant had a gun and Clayborn
“barely knew” him. Clayborn spoke to defendant in the vehicle, explaining that Clayborn
lived in the neighborhood and that the shooting would be alife-changing event. Defendant
responded that the victim* “had to get it.” ” On cross-examination, Clayborn admitted that
the statement that he gave to police did not contain the assertion that defendant said that the
victim “ *had to get it.” ” Clayborn drove to his cousin’s house, where he told his family
what had occurred and defendant gave Clayborn’s cousin hisgun to “put it up.” Defendant
received a number of telephone calls and |eft.

Clayborn took the gun the next day and sold it. Clayborn attempted to retrieve the
gun approximately a month later, when he was taken into custody by the Calumet Park
police, but was not able to repurchase the gun. Clayborn testified that he approached the
police himself, because he had heard that they were searching for him and wanted to clear
his name. While Clayborn was speaking with the police, they told him that defendant said
that Clayborn had a gun; Clayborn denied having a gun.

The State also called Mohammed Suleiman as a witness. Suleiman was working at
Corona’'s Food Mart on July 21, 2006. Shortly before 1 p.m., defendant entered the store,
purchased some potato chips, and returned to the passenger side of a vehicle parked
approximately 2 to 2 1/2 parking spaces from the store’s front door; Suleiman did not
observe a gun when defendant was inside the store. A man named Y ale was standing near
the passenger side door of the vehicle. Suleiman was sweeping the rug near the store’ sglass
front door and observed the victim riding on his bicycle alone, coming from the opposite
side of the parking lot. The victim did not have a gun in his hand and Suleiman did not
observe the victim reaching for his waistband; while he wasriding hisbicycle, thevictim’'s
hands were on the handlebars. However, Suleiman was unable to observe the victim’ s back
pocket. Suleiman opined that the victim was going to come to the store to make a purchase,
since he was aregular customer. Suleiman observed the victim ride to within afew feet of
the front door. He did not notice anything unusual about the victim and did not pay him any
particular attention; after he first noticed the victim riding toward the store and before he
heard the gunshots, Suleiman was not keeping eye contact.

Suleiman turned around to roll up the store’ srug and heard several shots. He turned
back and observed the victim on the ground and defendant entering the vehicle and leaving.
Suleiman noticed agun in defendant’ s hand. Suleiman testified that he never actually saw
defendant shoot the victim because by the time he turned around, defendant was running
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toward the vehicle. Suleiman moved all of the store’s customers to the back of the store
approximately 50 to 60 feet away and called the police when he returned to the front of the
store; Suleiman testified that it took 5 to 10 seconds to move everyone to the back of the
store and estimated that he called the police within 15 seconds of the shooting.

Suleiman was able to see the victim lying on the ground with blood “all over his
shirt” while hewas calling police. No one approached the victim or took anything from him.
Suleiman observed the fallen victim until the police arrived within a matter of seconds.

The State al so called Calumet Park police officer Vito DiPaolo asawitness. Officer
DiPaolo testified that he was called to the scene of the shooting on July 21, 2006. When he
arrived at the scene, there were severa people standing around, and the victim waslying on
the ground in afetal position in apool of blood, with abicycle afew feet away. There was
no weapon recovered from the scene.

After presenting its witnesses, the State made an oral motion in limine to preclude
aportion of Star Gardner’s expected testimony in which she would testify that the victim
told her that he had previously “slapped the defendant around” on the basis of hearsay.
Defense counsel asked for timeinwhich hisinvestigator could contact Gardner to determine
if she observed the slapping incident but that it was difficult to find Gardner since she
refused to allow the Stateto provide her addressto the defense.® The court continued thetrial
but ruled that “[at] thisjuncture, without avalid exception to that hearsay, it could not come
in and this Court would not allow it to come in under those circumstances.”

When the parties next came before the court, the prosecutor informed the court that
he had spoken with Gardner and determined that all of her knowledge of the slapping
incident was based on what the victim had told her and she did not witnesstheincident. The
State renewed its objection on hearsay grounds and thetrial court made apreliminary ruling
that the testimony would not be allowed.

The parties also proceeded by way of stipulation. The parties stipulated that Dr.
Nancy Jones, aforensic pathol ogist with the Cook County medical examiner’ soffice, would
testify that she performed a postmortem examination of the victim on July 22, 2006, in
whichshefound a*“through-and-through” gunshot wound to thevictim'’ slateral chest, which
she classified as an entrance wound. There were also three gunshot wounds to the | eft back,
from which medium-caliber, partially copper-jacketed, lead bullets were recovered. None
of the gunshot woundsincluded evidence of close-rangefire. Dr. Joneswould further testify
that in her expert opinion, the cause of the victim’ s death was multiple gunshot wounds and
the manner of death was homicide.

The parties adso stipulated that Illinois State Police forensic scientist William
Anselme would testify that the three bullets were fired from the same firearm. The parties
further stipulated to the fact that defendant was arrested on August 14, 2006, and that there

®Gardner was initially the State' s witness, but the State determined that it did not need her
testimony and did not call her during its case-in-chief. The defense then wished to call her as a
defensewitness, but Gardner refused to allow the defenseto have her contact information. It appears
that during thetrial, the State acted as a middleman when the defense needed to contact Gardner and
Gardner only spoke with defense counsel’ s investigator.
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was probable cause for his arrest.

The State entered severa exhibits into evidence, then rested its case-in-chief.
Defendant made a motion for adirected finding, which was denied.

In his case-in-chief, defendant called Patricia Simmsto testify on hisbehalf. Simms
was visiting her daughter on July 21, 2006, when defendant knocked on the door. After
defense counsel asked Simms what happened when she answered the door, the State
objected:

“WITNESS: He asked could he eat—

STATE: Objection, Judge. Any statements that the defense is seeking to
introduce by the defendant through this witness is inadmissible hearsay.

THE COURT: Sustained.”

Prior to defendant knocking on the door, Simms had seen the victim and aman called Y ayo
outside. Simmsknew thevictimthrough Star Gardner, thevictim’ sgirlfriend, wholived next
door. Simmsanswered the door and defendant asked if he could comein. The State objected
and the court sustained the objection, instructing Simms: “Ma am, you can't testify as to
anything that he told you.” Simms testified that defendant appeared scared. He made a
telephone call for someoneto pick him up and left through the back door; defendant wasin
the house for less than five minutes.

Defendant also testified on hisown behalf. On July 21, 2006, defendant was walking
down the street with Green when the victim came out of an apartment. Defendant observed
apistol inthe victim’s back pocket. The victim was approximately 10 feet from defendant
and told defendant, “ ‘I got you now; I’'m going tokill you.” ” Greentold thevictim, “ ‘Man,
hold on. Man, you don’t need to be doing this out here.” ”

Defendant testified that it was not the first occasion in which the victim had
threatened him with the same gun. Approximately two or three days earlier, defendant was
with Green when the victim and three of hisfriends approached. The victim told defendant
that “he didn’t want to see [defendant] around there no more.” The victim’s friends held
defendant down and the victim “pistol whipped” defendant, hitting him across the head
several timeswith the butt of the gun. Green told them to stop and ran away. Defendant did
not have a gun during the incident and thought that the victim was going to kill him.

On July 21, when the victim threatened to kill defendant, defendant did not have a
gun. After the victim threatened him, defendant testified that “1 felt hewas going to kill me.
| wasin fear of my life. He said he was going to kill me. He said he was going to kill me. |
wasin fear of my life.” Defendant ran next door to Simms’ house and “ asked her please let
me come in the house ’ cause somebody out there got a gun; he talking about he gonnakill
me.” Simms opened the door and allowed defendant to come inside. Defendant viewed
Clayborn driving past the window and called him to ask him to pick defendant up. At the
time, thevictimwas still in front talking with Green. When Clayborn arrived, defendant ran
to his vehicle and they drove away. Clayborn asked defendant why he was running our of
the back door of Simms' house, and defendant told him“ “ Thisguy in thefront, he got agun,
man; he just told me he gonnakill me, man, just get me away from the area.” ”

They stopped at the store and both went inside, where defendant purchased potato
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chips. Defendant did not have a gun when he went into the store, nor did he have agun at
Simms’ house or when exiting the store. When they came out, defendant jumped into the
passenger seat. Green was walking past and stopped at the passenger side of the vehicle,
where he said that he wanted a ride to work. Clayborn told Green that he could not have a
ride unless he had money for gas. Whilethey weretalking, defendant looked to theright and
saw the victim approaching on abicycle at afast pace toward the vehicle with some friends
following him on foot; defendant testified that the friends were the same threefriends asin
the pistol whipping incident.

Defendant had been leaning back in the passenger seat and when he turned, he and
the victim caught each other’s attention. Defendant testified that “[o]ur face[s] saw each
other, and | just—he just pointed at me and | looked back at [Clayborn] and | told him, man,
we got to go, man, thisis the same guy that just had agun on me.” Defendant first noticed
the victim when he was 30 to 35 feet away and the victim rode his bicycle to within afew
feet of the passenger side of the vehicle. While the victim wasriding his bicycle, defendant
observed him reach into his back pocket, where defendant had previously seen hisgun. The
victim dismounted the bicycle and pulled hisgun, stating “ ‘1 got you now,” ” and Clayborn
passed defendant a gun. Defendant did not have a gun before that time, and the gun that
Clayborn passed to him did not belong to defendant; defendant did not know whether the
gun was |loaded.

Defendant exited the vehicle; hetestified that he was “trapped.” The victim pointed
hisgun at defendant and said that he was going to kill him. Defendant fired his gun because
he was afraid that the victim would kill him; he did not know how many times he shot the
victim, but “just kn[€]w the gun went off.” Defendant testified that he never shot the victim
intheback. Thevictimdid not fire hisgun. Defendant then entered the vehicleand Clayborn
drove away; defendant did not say anything after the shooting. Defendant was scared after
the shooting and did not know what to do. Defendant did not tell Clayborn to drive away,
did not force Clayborn to drive him to Clayborn’s family’ s house, and did not ask anyone
to dispose of the gun because the gun was not his.

Defendant testified that he had only had a few interactions with the victim over
several years and did not know him very well, but that “[f]or some reason,” the victim did
not like him. Defendant al so testified that the victim robbed him several yearsago. However,
defendant testified that “1 ain’t wannakill him. | ain’t have no plans on seeking no revenge
on him.” Defendant testified that he was defending himself. Defense counsel asked
defendant about a prior shooting, and the State objected:

“DEFENSE COUNSEL : Now, so—and the State had asked you, you shooting—did
you shoot him because he had shot you approximatel y—in 2004. They asked you that,
right?

DEFENDANT: Yes.

DEFENSE COUNSEL: That’s not why you shot him?

DEFENDANT: No.

DEFENSE COUNSEL : Now, you mentioned on cross-examination that he had
shot you in 2004 during arobbery; isthat correct?
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DEFENDANT: Yes.
STATE: Objection. That wasn't the testimony.
THE COURT: Sustained.

DEFENSE COUNSEL : Y ou mentioned that he had robbed youin 2004 on cross-
examination; is that correct?

DEFENDANT: Yes”

After defendant testified, the defenserested itscase-in-chief and the parties presented
their closing arguments. The court found that both sides agreed that defendant was the
person who killed the victim and that the only question was whether he was justified in
doing so by acting in self-defense. The court found that defendant and the victim had
“history behind them,” including defendant’ s testimony that the victim robbed and pistol-
whipped defendant. However, the history did not justify the shooting. The court found that
accepting defendant’ stestimony would result in afinding that the shooting was justified by
self-defense but noted that other testimony needed to be considered as well. In recounting
the other witnesses' testimony, the court noted:

“Then the Court hears testimony from Mohammed Suleiman who was the store
clerk there perhaps| guessyou could call him one of the most independent witnesses
therewho testified similarly in the fact that he was sweeping the floor as he saw the
victim ride up on his bicycle towards the store, and thereafter the defendant got out
and shot him several times and he did not see any gun pointed at the defendant and
he did not see any gun whatsoever. And after the shooting occurred, he escorted all
the people in the store towards the back immediately and came back again and saw
the car drive away and saw the victim dead.”

The court concluded that it did not accept defendant’ s testimony and did not find it
credible. In describing inconsistenciesin defendant’ s testimony, the court again referred to
Suleiman:

“But perhaps the most compelling of all witnesses, the State [sic] finds is the
independent witness Mr. Mohammed Suleiman, someone detached from everybody
here who disputes the defendant’s testimony who shows that what occurred
[happened] because the defendant wanted to do so and not in any self-defense
situation.”

After considering whether defendant acted in self-defense “or even unreasonably acted in
self-defense,” the court found defendant guilty of first degree murder.

On May 4, 2009, the parties came before the trial court for sentencing and
defendant’ smotion for anew trial. In denying the motion for anew trial, the court discussed
the State’ s witnesses and, specifically, Suleiman:

“The Court noted amongst those witnesses, which though there may be
impeachment on some of them, the more compelling of the witnesses was the
independent shopkeeper who was in the store who did observe this as well and he
observed the victim with no weapon, whatsoever, before or after the incident
occurred, but for a brief period of time where he hustled the patrons of the store to
the back as gunshots were heard, he saw the entire incident occur.
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Thiswas, again, complemented by other State witnesses as well.”

During sentencing, the State presented a victim impact statement from the victim’'s
mother in aggravation; defendant provided no evidence in mitigation. After the parties
presented arguments in aggravation and mitigation, defendant addressed the court in
alocution. Defendant told the victim’ s mother that he was sorry for the shooting and that he
never intended to kill the victim but acted in self-defense. The court sentenced defendant to
50 yearsinthelllinois Department of Corrections and defendant filed anotice of appeal the
same day.

ANALY SIS

On appeal, defendant argues that his conviction should be reduced to second degree
murder and remanded for resentencing because he acted with an actual, though
unreasonable, belief in self-defense. Alternatively, defendant claimsthat he is entitled to a
new trial because: (1) the trial court erred in barring evidence that supported defendant’s
theory of self-defense, (2) the trial court relied on an erroneous recollection of Suleiman’s
testimony in weighing his credibility, and (3) the State failed to disclose Jackson’ s felony
convictionand allowed himto provide perjured testimony whenit failed to correct Jackson’s
misstatement of his criminal history. We consider each of defendant’s argumentsin turn.

Second Degree Murder

Defendant first arguesthat hisconviction should bereduced to second degree murder
because the evidence established that he acted under an actual, though unreasonable, belief
in self-defense. Under section 9-2 of the Criminal Code of 1961 (the Code), a person
commits second degree murder when he commits first degree murder and “[&]t the time of
the killing he believes the circumstances to be such that, if they existed, would justify or
exoneratethekilling***, but hisbelief isunreasonable.” 720 ILCS5/9-2(a)(2) (West 2004).
For a defendant to be guilty of second degree murder, the State must first prove the
defendant guilty of first degree murder beyond areasonable doubt. 720 ILCS5/9-2(c) (West
2004). The burden then shiftsto the defendant to prove the existence of the mitigating factor
by a preponderance of the evidence. 720 ILCS 5/9-2(c) (West 2004). The State is not
required to prove the absence of the mitigating factor beyond areasonable doubt. People v.
Shumpert, 126 11. 2d 344, 352 (1989).

The determination of whether a defendant is guilty of first degree murder or guilty
of second degree murder or wasjustified because acting in self-defenseisaquestion for the
finder of fact. People v. Huddleston, 243 11l. App. 3d 1012, 1021 (1993). The finder of fact
hastheresponsibility to determinethecredibility and wei ght of witnesstestimony, toresolve
conflicts and inconsistencies present therein, and to draw reasonable inferences from the
evidence. Peoplev. Berland, 74 111. 2d 286, 305-06 (1978); Peoplev. Hawkins, 296 I11. App.
3d 830, 837 (1998); Peoplev. Young, 187 IlI. App. 3d 977, 984 (1989). In the case at bar,
defendantisnot challenging thetrial court’ sdetermination that the State proved the elements
of first degree murder beyond areasonable doubt, nor is he arguing that the trial court erred
inrejecting an affirmative defense of self-defense. I nstead, hearguesthat thetrial court erred
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by finding that defendant did not have an unreasonable belief in self-defense. Accordingly,
we must determine whether, viewing the factsin the light most favorable to the State, any
rational trier of fact could have found that defendant failed to prove the mitigating factor by
a preponderance of the evidence. People v. Blackwell, 171 Ill. 2d 338, 358 (1996);
Huddleston, 243 I1l. App. 3d at 1021.

Defendant claimsthat he proved an unreasonabl e belief in self-defense because the
victim had perpetrated two violent attacks against defendant in the past and the victim
threatened defendant’ slifewhile brandishing agun shortly beforethe shooting. Thishistory
with the victim led defendant to believe that the victim continued to possess agun when he
arrived at the store and that the victim would “follow through on his threat to kill him.”

However, even if defendant’s account of his history with the victim is true, those
facts are not the only evidence in the record. While the victim’ s history of violence toward
defendant may be relevant to determining whether defendant had an actual belief intheneed
to use self-defense, defendant’ s behavior during the altercation should aso be considered.
See Young, 187 I1l. App. 3d at 984 (“[I]n weighing the defendant’ s version of the incident,
thetrier of fact should consider the probability or improbability of the defendant’ s account,
the circumstances surrounding the crime and the relevant testimony of other witnesses.”).
It is undisputed that defendant was in Clayborn’s vehicle at the time he first noticed the
victim and it is also undisputed that the victim arrived on the scene on abicycle. Clayborn,
Green, and Jackson testified that defendant had agun in his possession at the time he exited
Clayborn’ s vehicle to confront the victim. Nobody, other than defendant,’ testified that the
victim had anything in hishands or reached for hisback pocket; indeed, every witnessto the
shooting testified either that the victim’ shandswere on the handl ebars of hisbicycleor were
raised with open palms. No weapon was recovered on the victim’'s body or in its vicinity.
Jackson’ stestimony and Green’ s statement to policeindicated that defendant addressed the
victim by saying, “talk that shit now,” or “what’ s that shit you was talking about” prior to
shooting him; Clayborn testified that defendant said afew wordsto the victim that Clayborn
was unableto hear. After the shooting, defendant | eft the sceneand did not call police. Green
testified that defendant yelled “GDK,” and Clayborn testified that defendant told him that
thevictim*“ *had to get it.” ”

Based on all of the evidence in the record, it is entirely possible that afinder of fact
could have found that defendant had failed to prove that he unreasonably believed he was
acting in self-defense. Despite any history between the victim and defendant, at the time of
the shooting, defendant was in a vehicle while the victim was on a bicycle. Defendant
addressed the victim prior to shooting him, and the victim, other than in defendant’s
testimony, did not display aweapon nor was one located after his death. After the shooting,
defendant fled the scene and made comments indicating that he felt no remorse over the
killing. Thetria court determined that defendant’ s testimony was not credible. We cannot
find that the trial court’ s decision was such that no rational trier of fact could have reached

In his brief, defendant does not address his testimony that the victim was pointing agun at
him at the time of the shooting but solely focuses on the history between the victim and defendant
to support his theory of an unreasonable belief in self-defense.
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the same conclusion.

Defendant relies on two casesto demonstrate that the violent past between the victim
and defendant made him unreasonably fear for hislife. In People v. Hawkins, 296 111. App.
3d 830, aconviction for first degree murder was reduced to second degree murder based on
the defendant’s unreasonable belief in self-defense. The appellate court found that the
defendant had an actual belief that he had the right to use self-defense against the victim in
part because of the victim’'s previous history of violence against the defendant and the
presence of drugs and alcohol during the incident. Hawkins, 296 I1l. App. 3d at 837-38.
However, importantly, the court also considered the circumstances of the actual fatal
altercation between the victim and the defendant, to which defendant was the only person
to testify. Hawkins, 296 Ill. App. 3d at 838. The defendant testified that (1) the victim
reached into the defendant’ s pockets after the defendant refused to lend him money, (2) the
victim punched the defendant in the head, causing the defendant to fall to the floor, (3) the
victim threw abrick at the defendant, narrowly missing the defendant’ s head and breaking
aglassdoor, (4) the victim approached the defendant and threatened to kill him, and (5) the
defendant attempted to leave, but the victim blocked his way, grabbed him, and swung at
him with a closed fist. Hawkins, 296 I1l. App. 3d at 838. The appellate court found that the
defendant’ s belief in the need to use a deadly weapon to defend himself was unreasonable,
but found that the defendant proved by a preponderance of the evidence that he had an
unreasonable belief in self-defense and reduced the conviction to second degree murder.
Hawkins, 296 I1I. App. 3d at 838.

Similarly, in People v. Collins, 213 Ill. App. 3d 818 (1991), the defendant’s
conviction for the first degree murder of his unarmed roommate was reduced to second
degree murder when the appellate court found that the evidence was “too inconclusive,
vague, and contradictory” to sustain aconviction for first degree murder but was sufficient
to support a conviction for second degree murder. Collins, 213 11l. App. 3d at 826. As part
of the defendant’ s testimony, he testified that the victim had aviolent temper. Collins, 213
I1l. App. 3d at 821. The court found that there was no physical evidence to support the
State’ s theory that the defendant fired two shots, which was critical to the State’ s ability to
proveintent, and that the only witnessto suggest two shotswasinconsistent in histestimony
and admitted to having been drinking at the time of the shooting. Collins, 213 Ill. App. 3d
at 824-25. Additionally, the court found that the testimony of the witness and the defendant,
the only two peopleto testify to the circumstances of the shooting, supported the theory of
second degreemurder because both testified that the defendant and thevictimwerewrestling
with agun at thetimethe victim was shot. Collins, 213 11l. App. 3d at 825. Finally, the court
held that while al oaded weapon was present, without more, it did not “ satisf[y] theinference
of murder in the first degree as opposed to lesser included offenses.” Collins, 213 11l. App.
3d at 826.

We find defendant’ s cases distinguishable from the case at bar. While Hawkins and
Collinsinvolveahistory of violent behavior by thevictim, that istheonly similarity between
them and the case here. However, the differences between defendant’ s cases and this case
aresignificant. In Hawkins, the only testimony about the killing itself involved a number of
details of the victim’s aggressive behavior at the time of the altercation. See Hawkins, 296
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I1l. App. 3d at 838. Likewise, in Callins, the witness and the defendant both testified that the
defendant and the victim were wrestling with the gun at the time that it discharged. See
Coallins, 213 11l. App. 3d at 825.

Here, however, four witnesses testified about the circumstances of the shooting, as
did defendant. Other than defendant, all four of the witnesses testified that they saw the
victim’ s hands and that the victim was not holding a weapon; no weapon was recovered at
the scene. Moreover, three of the witnessesindicated that defendant addressed thevictimin
some way prior to shooting him and that defendant was armed prior to exiting the vehicle.
Finally, itisundisputed that defendant wasin an automobile and thevictimwason abicycle
when defendant first noticed the victim. The testimony from every witness apart from
defendant indicated that the situation between defendant and the victim was not a scene of
active aggression on the part of the victim, making the factual situation here unlike that in
Hawkins or Collins. In the case at bar, there were a number of witnesses testifying to the
circumstances of the shooting, and the trial court was entitled to credit the witnesses
testimony instead of defendant’s to find that defendant did not prove that he had an
unreasonable belief in the need to use self-defense against the victim. See Young, 187 I11.
App. 3d at 984 (“The trier of fact is not required to believe the defendant’ s version of the
events.”).

Defendant also argues that his fear was corroborated by the testimony of the State's
witnesses in three respects. First, defendant claims that his testimony that he feared the
victimwascorroborated by testimony of Jackson and Green that defendant appeared startled
when he first noticed the victim and that “the look on [defendant’s] face” indicated that
“something was wrong.” Defendant also claims that Green corroborated defendant’s
testimony that the same peoplewho had pistol whipped defendant werefollowing thevictim
into the parking lot and that Green al so feared that the victim would shoot him. Finally, none
of the witnesses testified that they could observe the victim's back pocket. We find
defendant’ s arguments unpersuasive.

We note that defendant frames his argument in the terms that the State failed to
“rebut” the theory that defendant was acting with an unreasonable belief in self-defense.
However, after the State has established each element of first degree murder beyond a
reasonabl e doubt, which defendant does not challenge here, the burden is on defendant to
prove the existence of amitigating factor by apreponderance of the evidence. See 720 ILCS
5/9-2(c) (West 2004). The Stateisnot required to prove the absence of the mitigating factor.
Shumpert, 126 11l. 2d at 352.

Here, arational trier of fact could havefound that defendant failed to meet his burden
despite any corroboration by the State’ switnesses. Defendant’ s expression when he noticed
the victim could have been due to a number of emotions other than fear, such as anger or
surprise. Additionally, Green’ stestimony that he observed people accompanying thevictim
was impeached by Green’s statement to police and his testimony about fearing that the
victim would also shoot him was not the strong corroboration that defendant claims; his
testimony about fearing that the victim would shoot him was preceded by the following
answer:

“DEFENSE COUNSEL : But at the time this happened, you werein fear Robbie
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[the victim] may shoot you, right?
WITNESS: | wasin fear Damon may have shot me. Robbie could have shot me.
Driver could have shot me. | would have shot me.

DEFENSE COUNSEL : My question isyou werein fear that Robbie could, may
have shot you?

WITNESS: Yeah.”

Finally, the inability of the witnesses to observe the victim's back pocket concerns the
reasonableness of defendant’ sclaimed belief that the victimwas carrying agun and does not
“corroborate”’ defendant’ s theory that he actually feared the victim. Most importantly, the
determination of the credibility of witnesseslies squarely with the finder of fact and we are
not in aposition to reweigh thetrial court’s credibility determination. Berland, 74 11I. 2d at
305-06. Evenif defendant’ sclaimsweretrue, they would not tip the balance of the evidence
to such an extent that no rational finder of fact could find that defendant failed to prove the
existence of the mitigating factor.

Defendant finally argues that the fact that a gun was not recovered does not alone
establish that the mitigating factor was not present, nor do defendant’s later comments,
which defendant describes as “adrenalin-fueled bravado.” We agree that all of the facts
should be considered in determining whether defendant proved an unreasonable belief in
self-defense. See Callins, 213 111. App. 3d at 826; Young, 187 I1l. App. 3d at 984. However,
defendant focuses solely on the history of violence between the parties and does not address
the testimony regarding defendant’ s actions from the time he noticed the victim riding his
bicycle into the store’s parking lot. As we have noted, that testimony supports the trial
court’s finding that defendant did not have an unreasonable belief in the need to use self-
defense, and thus, we cannot find that thetrial court’ sdecision wassuch that no rational trier
of fact could have reached the same conclusion.

Admission of Evidence

Defendant’ s second claimisthat thetrial court erred in failing to allow defendant to
present testimony about (1) the victim’s violent actions toward him and (2) defendant’s
comments in response to the victim’'s threat shortly before the shooting. Defendant
acknowledges that these claims have been forfeited because he failed to raise them in his
posttrial motion. The Illinois Supreme Court has held that a “defendant must both
specifically object at trial and raise the specific issue again in aposttrial motion to preserve
any alleged error for review.” People v. Woods, 214 1ll. 2d 455, 470 (2005); People v.
Piatkowski, 225 I11. 2d 551, 564 (2007).

Neverthel ess, defendant urgesustoreview thisclaimunder plainerror. “[T]he plain-
error doctrine allows a reviewing court to consider unpreserved error when (1) a clear or
obviouserror occurred and theevidenceisso closely balanced that the error alonethreatened
to tip the scales of justice against the defendant, regardless of the seriousness of the error,
or (2) aclear or obviouserror occurred and that error isso seriousthat it affected thefairness
of the defendant'strial and challenged the integrity of thejudicial process, regardless of the
closeness of the evidence.” Piatkowski, 225 I11. 2d at 565. In aplain error analysis, “itisthe
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defendant who bearsthe burden of persuasion.” Woods, 214 11l. 2d at 471. However, in order
to find plain error, we must first find that the trial court committed some error. Piatkowski,
225111, 2d at 565 (“thefirst step is to determine whether error occurred”).

Inthe caseat bar, we must apply the plain error review to anissuethat already carries
an abuse of discretion standard of review. The decision to admit or exclude evidence rests
within the sound discretion of the trial court and that decision will not be disturbed absent
an abuse of discretion. Shelson v. Kamm, 204 111. 2d 1, 24 (2003). A tria court abuses its
discretion only when “ no reasonabl e person woul d take the view adopted by thetrial court.”
(Internal quotation marks omitted.) Foley v. Fletcher, 361 I11. App. 3d 39, 46 (2005).

Victim's Violent Acts

Defendant first arguesthat thetrial court erred in excluding evidence of the victim’'s
prior violent acts against defendant. Specifically, defendant claimsthat the trial court erred
in (1) preventing Green fromtestifying that thevictim had previously shot defendant and (2)
granting the State’ smotionin limineto preclude Gardner from testifying that the victim had
“dapped the defendant around.”

In Peoplev. Lynch, 104 111. 2d 194, 199-200 (1984), the Illinois Supreme Court held
that when thetheory of self-defenseisraised, evidence of thevictim'’ sviolent character may
be offered in two circumstances. (1) to demonstrate that the defendant’ s knowledge of the
victim’'s violent tendencies affected the defendant’s perceptions of and reactions to the
victim’'s behavior and (2) to support the defendant’s version of the facts where there are
conflicting accounts of what happened. See also People v. Figueroa, 381 11l. App. 3d 828,
841 (2008); Peoplev. Nunn, 357 IlI. App. 3d 625, 631 (2005); Peoplev. Cook, 352 111. App.
3d 108, 126-27 (2004). Under the first Lynch purpose, the knowledge of the victim’'s
character is relevant only when the defendant knew of the victim’s violent nature. Lynch,
104 111. 2d at 200; Nunn, 357 11I. App. 3d at 631. Under the second purpose, the defendant’ s
knowledge of the victim's character isirrelevant. Lynch, 104 Ill. 2d at 200-01; Nunn, 357
[1l. App. 3d at 631. In the case at bar, defendant argues only that testimony regarding the
victim’ s violent acts should have been admitted under the first Lynch purpose.

Green'’ stestimony that the victim shot defendant several yearsearlier wasan incident
that was known to defendant, since he was the person that the victim shot. Additionally,
knowledge that the victim had shot defendant previously could have affected defendant’s
perception of the situation. However, the problem with Green’ stestimony isthat Green did
not testify that he observed the shooting incident, but testified that he had been told about
it by unnamed individuas:

“WITNESS: | told [Hill] to cool it becauseit wasalot of friction. They said that
he shot. It was said that [Hill] shot Damon a few years back, and they was beating
up my friend—well, Damon. They was putting pressure on the man.

STATE: Objection, Y our Honor. Strikethat answer ashearsay. Hesaid they said.
THE COURT: Sustained asto that portion.

*k*

DEFENSE: Did you see [Hill] pistol whip [defendant]?

-18-



172

173

174

WITNESS: Yeah. And it was said that he shot the man in the leg a few years
back.

THE COURT: Sustained as to that.” (Emphasis added.)

Since Green wastestifying to out-of -court statements that were being used to provethat the
victim had shot defendant, Green’ s testimony was hearsay and was excluded on that basis.
See Peoplev. Caffey, 205 111. 2d 52, 88 (2001) (quoting People v. Olinger, 176 111. 2d 326,
357 (1997)) (Hearsay evidence consists of “ “an out-of-court statement offered to prove the
truth of the matter asserted’ ” and“ ‘unlessit fallswithin an exceptionto the hearsay rule,” ”
this type of evidence “ ‘is generally inadmissible due to its lack of reliability’ ” and the
inability of the opposing party to confront the declarant.). See a so Peoplev. Dunmore, 389
. App. 3d 1095, 1106 (2009).

Defendant argues that he should be given great latitude when presenting Lynch
evidence and the fact that the evidence satisfies the first Lynch purpose should suffice.
However, Lynch did not hold that relevance was the sole factor by which courts should
exclude evidence. Indeed, Lynch instructed that the defendant could demonstrate that the
victim was the aggressor by “appropriate evidence” and contained a discussion about
whether the defendant’s convictions for battery would be “competent evidence” of his
violent character. Lynch, 104 111. 2d at 200, 204. Proof is needed that the victim committed
the crimes, and “aprior altercation or an arrest, without a conviction, can be adequate proof
of violent character when supported by firsthand testimony as to the victim’'s behavior.”
(Emphasis added.) Cook, 352 III. App. 3d at 128; see aso People v. Huddleston, 176 Ill.
App. 3d 18, 28 (1988) (noting that avictim could testify that the decedent had struck her, but
apolice officer who had not observed the incident could not). In the case at bar, there was
no firsthand evidence that the victim had previously shot defendant, and the trial court did
not abuseitsdiscretion by sustaining the State’ s obj ectionsto Green’ stestimony onthebasis
of hearsay.

Similarly, defendant was precluded from offering Gardner’ stestimony that the victim
had “ slapped the defendant around” on the basis of hearsay. Gardner did not observe the
victim slapping defendant and her proposed testimony was based on a statement that the
victim had made to her. Defendant does not claim that Gardner observed the slapping
incident and would have been able to testify to her own observations. Instead, defendant
argues that Gardner’s testimony should have been admitted because she would have
provided reputation testimony about the victim’ s propensity for violence toward defendant.

Reputation witnesses must be shown to have “adequate knowledge of the person
gueried about” and the evidence of reputation “ must be based upon contact with the subject’ s
neighbors and associates rather than upon the personal opinion of the witness.” People v.
Moretti, 6 1ll. 2d 494, 523-24 (1955); In re Jessica M., 399 Ill. App. 3d 730, 738 (2010).
Defendant argues that Gardner, as the victim'’s girlfriend, had adequate knowledge of the
victim and “would not have asserted her personal opinion of [the victim], but rather, related
a specific incident that supported [the victim's] violent disposition toward [defendant].”
However, there is no indication in the record that Gardner’s testimony would have been
based upon contact with the victim’ s neighbors and associates or her personal observations,
rather than on her personal opinion. Instead, the record demonstrates that Gardner’s
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testimony would have been based on one statement made to her by the victim. Even if
Gardner’ s testimony was characterized as reputation evidence, we cannot find that the trial
court abused its discretion in excluding it.

Moreover, even if the trial court had abused its discretion concerning the Lynch
evidence, it did not rise to the level of plain error. The exclusion of the testimony was not
S0 serious that it affected the fairness of defendant’s trial, so we consider whether the
evidence was so closely balanced that it threatened to tip the scales of justice against
defendant. See Nunn, 357 1. App. 3d at 630 (exclusion of Lynch testimony did not affect
defendant’ s substantial rights); Peoplev. Crum, 183 11l. App. 3d 473, 485 (1989) (any error
made by the trial court was harmless because there was sufficient evidence to convict the
defendant beyond a reasonabl e doubt).

In the case at bar, the trial court’s decision not to allow Green's and Gardner’s
testimony did not threaten to tip the scales of justice against defendant. Defendant was
permitted to testify that the victim had robbed him, which was the same incident in which
he was supposedly shot. Additionally, Green and defendant both testified to the pistol-
whipping incident, so thetrial court was aware that there was a history of the victim acting
violently toward defendant. The trial court also heard from Green and defendant that the
victim had threatened defendant with a gun several minutes prior to the shooting. Finally,
the evidence was weighed heavily against defendant, with four eyewitnesses to the
circumstances of the shooting. Any additional testimony concerning the victim’s violent
behavior toward defendant would not have tipped the scales in defendant’ s favor.

Defendant argues that the absence of Green's testimony concerning the prior
shooting was particularly harmful because the only other testimony asto the shooting came
from defendant.® He points to the case of People v. Gossett, 115 I11. App. 3d 655 (1983), in
support, noting that the Gossett court found that the defendant’ stestimony astothevictim’'s
aggressive character did not render thetrial court’ serror harmless. However, in Gossett, the
defendant provided theonly evidence asto thevictim’ saggressive character other than brief
witnesstestimony concerning thevictim’ sgeneral reputation for violenceinthecommunity.
Gossett, 115 11I. App. 3d at 664. Here, by contrast, defendant testified to the robbery, the
pistol whipping, and thethreat shortly beforethe shooting. Histestimony regarding the pistol
whipping and the threat were corroborated by Green’ stestimony, and Clayborn and Simms
testified to defendant’ s demeanor directly after receiving the threat. Several witnesses also
testified to the victim’ smembership inthe Gangster Disciplesgang. Thus, unlikein Gossett,
there was evidence of several instances of violent behavior by the victim and multiple
witnesses testifying.

We find that the trial court did not abuse its discretion in preventing Green from
testifying to the prior shooting or in preventing Gardner from testifying to the slapping
incident. Since there was no error asto the trial court’s decision concerning either Green’s
or Gardner’ stestimony, there could not have beenplain error. Additionally, evenif therehad
been any error, it would not have risen to the level of plain error because the evidence was

8We note that defendant was permitted to testify that the victim robbed him, not that the
victim shot him.
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not closely balanced. Accordingly, we affirm the trial court’s decision.

Soontaneous Declarations

Defendant also argues that the trial court erred in preventing Clayborn and Simms
from testifying to defendant’ s statements when he entered Simms' house and Clayborn’s
automobile. A statement that would normally be excluded on hearsay grounds may be
admissible if it falls under the hearsay exception for spontaneous declarations. For a
statement to be admissible under the spontaneous declaration exception, (1) theremust have
been an occurrence that was sufficiently startling to produce a spontaneous and unreflecting
statement, (2) there must not have been time between the occurrence and the statement for
the declarant to fabricate the statement, and (3) the statement must relate to the
circumstances of the occurrence. People v. Robinson, 217 I1I. 2d 43, 62 (2005); People v.
Williams, 193 1I. 2d 306, 352 (2000). In determining whether the exception is applicable,
courts apply a totality of the circumstances analysis, considering a number of factors
including “time, ‘ the nature of the event, the mental and physical condition of the declarant,
and the presence or absence of self-interest.” ” Williams, 193 111. 2d at 352 (quoting People
v. House, 141 111. 2d 323, 382 (1990)).

The determination of whether a statement qualifies as a spontaneous declaration
involves factfinding and assessing the credibility of witnesses. People v. Nestrock, 316 I11.
App. 3d 1, 13 (2000). A trial court is vested with considerable discretion in determining
whether astatement is a spontaneous declaration, since each case must be determined on its
own facts. Peoplev. Gibson, 99 111. App. 3d 1068, 1076 (1981). Accordingly, wereview the
trial court’s decision for an abuse of discretion. See People v. Nevitt, 135 1l. 2d 423, 444
(1990); see dso Snelson, 204 111. 2d at 24 (the decision to admit or exclude evidence rests
within the sound discretion of the trial court and that decision will not be disturbed absent
an abuse of discretion).

In the case at bar, defendant claimsthat Clayborn’ s statement that “[defendant] said
it was somebody on the front that he thought had a gun who was going to shoot him,” was
aspontaneousdeclaration. Being threatened with agun could beasufficiently startling event
to produce a spontaneous statement. However, the testimony of both Green and defendant
established that the victim had the gun in his waistband when defendant encountered him,
which is a less startling event. Additionally, the conversation with Clayborn occurred
minutes after the confrontation with the victim, so defendant arguesthat therewaslittletime
for defendant to fabricate a statement, and the statement related to the circumstances of the
occurrence. However, timeisan“elusive’ factor “whosesignificancewill vary withthefacts
of each case.” House, 141 111. 2d at 382 (citing Nevitt, 135111. 2d at 444, and Peoplev. Shum,
117 1I. 2d 317, 343 (1987)). If aman with a gun intended to kill someone, he could easily
set up people to support a self-defense claim, which could be completed within minutes.
Finally, defendant had a motive to fabricate his statement, since he attempted to use that
statement in support of a self-defense claim. See Williams, 193 11l. 2d at 352 (noting that
“ ‘the presence or absence of self-interest’ ” is a factor to be considered in determining
whether the spontaneous declaration exception is applicable (quoting House, 141 I11. 2d at
382)). Examining thetotality of the circumstances, we cannot say that thetrial court abused
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its discretion in barring this testimony.

Evenif wefindthat Clayborn’ sstatement should have been admitted, theerror would
not riseto thelevel of plain error. See Peoplev. Bradley, 336 11I. App. 3d 62, 66-67 (2002)
(admission of evidence under “excited utterance” exception was not of such magnitude that
it prevented defendant from receiving a fair trial and evidence was not closely balanced).
Clayborn testified to essentially the same information as the objected-to statement when he
testified that “[h]e said that someone was trying to shoot him” and “he said that someone
was on the front”; defendant acknowledges as much in his reply brief. Additionaly,
defendant testified that he told Clayborn, “ * Thisguy in the front, he got agun, man; he just
told me he gonna kill me, man, just get me away from the area.” ” Thus, defendant was
permitted to present the same information asin Clayborn’ s first statement and inclusion of
the statement would have had no effect on the result of this case.

Defendant also argues that the trial court abused its discretion when it prevented
Simms from testifying to any statements that defendant made to her. Defendant argues that
the statements he made to Simmswere al so spontaneous declarations. However, the content
of Simms' testimony is not clear. Simms testified that defendant “asked could he eat,” at
which point the State objected. Simms later testified that defendant asked if he could come
in, and the State again objected, leading to thetrial court instructing Simms, “Ma’ am, you
can't testify as to anything that he told you.” A statement concerning eating would not be
aspontaneousdeclaration sinceit did not rel ateto the startling occurrence. However, Simms
did not provide any further testimony about defendant’ s statements and defendant did not
make an offer of proof asto her testimony, so it is not clear what the remainder of Simms’
testimony would have been or whether it would have qualified under the spontaneous
declaration exception. Based on the record before us, we cannot find that the trial court
abused its discretion in sustaining the State' s objectionsto Simms’ testimony.

Defendant arguesthat thetrial court failed to exerciseitsdiscretionwhenit instructed
Simms not to testify to statements that defendant told her, which resulted in an abuse of
discretion. We do not view the situation as a failure to exercise discretion, however. The
State objected to Simms’ testimony about defendant’ s statements three times. Each time, it
was clear that the State was objecting on the basis of hearsay and thetrial court sustained the
objection. Additionally, the State objected an additional five times for various reasons,
including hearsay objections, that thetrial court overruled. By ruling on each objection, the
trial court exercised its discretion and, as noted, we cannot find that it abused its discretion.

Moreover, evenif Simms’ testimony should have been admitted, the error would not
have risen to the level of plain error because its absence did not tip the scales of justice
against defendant. Simms was permitted to testify that defendant appeared scared, which
corroborated defendant’ stheory that he feared the victim. Additionally, defendant testified
that he ran to Simms house and “asked her please let me come in the house ’cause
somebody out there got a gun; he talking about he gonna kill me.” Thus, defendant’s
commentsto Simmswere presented to the court. The evidence was not closely balanced and
the absence of Simms'’ testimony did not have any effect on the result, thereby failingtorise
to the level of plain error.

We find that even if Clayborn’s testimony should have been admitted under the
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spontaneous declaration exception to the hearsay rule, its absence did not rise to the level
of plain error, nor did thetrial court’s decision not to permit Simms to testify to comments
defendant madeto her riseto thelevel of plain error. Accordingly, we affirmthetrial court’s
decision.

Recollection of Evidence

Defendant’ sthird argument on appeal isthat heisentitled to anew trial because the
trial courtincorrectly recalled Suleiman’ stestimony and relied onthat erroneousrecollection
in determining his credibility. Defendant acknowledges that he failed to object to the trial
court’s recollection of the testimony and did not raise the issue in his posttrial motion. He
urges us to consider the issue despite any forfeiture because waiver should not bar review
of a claim where the conduct of the trial court is at issue. Alternatively, defendant asks us
to review the claim for plain error. Whether we consider the issue on the merits or through
the lens of a plain error analysis, the first step is to determine whether error occurred.
Piatkowski, 225 Ill. 2d at 565 (“the first step [in a plain error analysis] is to determine
whether error occurred”).

Defendant argues that the trial court denied him afair trial by incorrectly recalling
the testimony of Suleiman. When recounting the testimony of the witnesses prior to
delivering the verdict, the court noted:

“Then the Court hears testimony from Mohammed Suleiman who was the store
clerk there perhaps| guessyou could call him one of the most independent witnesses
therewho testified similarly in the fact that he was sweeping the floor as he saw the
victim ride up on his bicycle towards the store, and thereafter the defendant got out
and shot him several times and he did not see any gun pointed at the defendant and
he did not see any gun whatsoever. And after the shooting occurred, he escorted all
the people in the store towards the back immediately and came back again and saw
the car drive away and saw the victim dead.” (Emphasis added.)

Defendant claims that the emphasized language was contrary to Suleiman’ s testimony and
that the trial court erroneously believed that Suleiman witnessed the entire incident,
including the shooting itself.

A trial court’s failure to recall and consider testimony crucial to adefendant’s
defense may result in adenial of the defendant’ s due processrights. Peoplev. Mitchell, 152
1. 2d 274, 323 (1992). In abench trial, the trial court is presumed to have considered only
competent evidenceinreachingitsverdict, unlessthat presumptionisrebutted by affirmative
evidence in the record. Peoplev. Gilbert, 68 I1l. 2d 252, 258-59 (1977). Where the record
affirmatively indicates that the trial court did not remember or consider the crux of the
defense when entering judgment, the defendant did not receive afair trial. Peoplev. Bowie,
36 I1l. App. 3d 177, 180 (1976).

Defendant analogizes his case to that in Bowie. In that case, the defendant was on
trial for battery and resisting a police officer. Bowie, 36 Ill. App. 3d at 178. At trial, the
defendant and the police officer both testified that the other initiated the altercation; as part
of the defendant’ s testimony, the defendant testified that the police officer hit him on the

-23-



193

194

195

196

head and his head began bleeding. Bowie, 36 I11l. App. 3d at 179. During closing argument,
defense counsel noted that the testimony of the police officer and the defendant was
conflicting and noted that the defendant testified that he bled as a result of the police
officer’ sblow. Bowie, 36 11I. App. 3d at 179-80. Thetrial court interrupted, stating that there
was nothing in the defendant’ s testimony indicating that he had been bleeding, and struck
the argument. Bowie, 36 Ill. App. 3d at 180. The appellate court reversed the judgment of
the trial court, holding that the record affirmatively indicated that the trial judge had
forgotten the crux of the defense. Bowie, 36 11I. App. 3d at 180.

However, Bowieisentirely distinguishablefromthe caseat bar. Here, we cannot find
that therecord affirmatively demonstratesthat thetrial court incorrectly recalled Suleiman’s
testimony. Indeed, we notethat after closing argumentsand immediately prior to the court’s
findings, the parties directed the court’ s attention to the page of thetrial transcript in which
Suleiman testified that he took the store's customers to the back of the store. On the same
page of the transcript, Suleiman testified that he turned his back to the victim to continue
sweeping the rug, only turning back after shots had been fired. Thetrial court accepted the
copy of the transcript and stated that it had reviewed the page. Thus, there is affirmative
evidencethat thetrial court reviewed the testimony at issueimmediately prior to making his
ruling.

Additionally, the trial court’s statements are not necessarily inconsistent with
Suleiman’s testimony. The language that defendant takes issue with is the trial court’s
statement that Suleiman observed thevictim ride hisbicycletoward the store* and thereafter
the defendant got out and shot him several times and he did not see any gun pointed at the
defendant and he did not see any gun whatsoever.” There is no dispute that Suleiman
actually testified that he observed thevictimriding hisbicycle, nor isthere any question that
during the time that Suleiman observed the scene, Suleiman never observed the victimwith
a gun. While Suleiman did not actually observe defendant exiting the vehicle, it was a
reasonable inference made by thetrial court based on Suleiman’ stestimony that the victim
rode to within five feet of the passenger side of the vehicle in which defendant was sitting,
Suleiman turned around for less than 10 seconds, heard shots, turned, observed the victim
on theground, and observed defendant running to thevehicle. See Berland, 74 111. 2d at 305-
06 (thefinder of fact hastheresponsibility to determinethe credibility and weight of witness
testimony, to resolve conflicts and inconsistencies present therein, and to draw reasonable
inferences from the evidence). The fact that defendant exited Clayborn’s vehicle and shot
the victim is also not at issue in the case; defendant admits that he did so.

Defendant argues that the trial court incorrectly recalled the testimony because the
guoted languageimpliesthat Suleiman observed the shooting itself and observed the absence
of aweapon in the victim’s possession during the shooting. Defendant further argues that
this incorrect recollection goes to the crux of defendant’s theory of self-defense, in which
defendant argued that the victim was pointing agun at him at the time of the shooting. We
disagree. Whileit ispossibleto read thetrial court’s statement in that way, it isnot the only
way to do so. As noted, it is possible to read the statement as recounting Suleiman’s
testimony and drawing an inference from that testimony.

Moreover, thetrial court’s decision that defendant was not credible was not based

-24-



197
198

199

solely on Suleiman’s testimony. The court did state that it found Suleiman’s testimony
compelling:
“But perhaps the most compelling of all witnesses, the State [sic] finds is the
independent witness Mr. Mohammed Sul eiman, someone detached from everybody
here who disputes the defendant’s testimony who shows that what occurred
[happened] because the defendant wanted to do so and not in any self-defense
situation.”

However, there were three other witnesses who observed the shooting itself, and the trial
court also summarized their testimony prior to reaching its verdict. The court further noted
that there was no gun recovered at the scene and no evidence that anyone took a gun
belonging to the victim from the scene. The court finally pointed to inconsistencies in
defendant’s testimony. We cannot find the trial court improperly recalled Suleiman’s
testimony and there was other testimony to support the trial court’s verdict, so we find no
error and affirm the trial court’ s decision.

Rule 412

Defendant’s final argument on appeal is that the State violated Illinois Supreme
Court Rule 412 (eff. Mar. 1, 2001) when it failed to disclose Jackson's prior felony
convictions in a timely manner and used perjured testimony when it failed to correct
Jackson’s misstatement of his criminal history. During defense counsel’s re-cross-
examination of Jackson, Jackson testified that he did not have any felony convictions. The
State objected to defense counsel’ s question, engaging in the following colloquy:

“STATE: Judge, we spokewith Counsel prior to thewitnesstestifying regarding
his background. We agreed with Counsel and | thought we were in agreement with
this that we were going to look into his background. There is a question as to
whether he has afelony conviction or not.

Wedon't believe he does, but we told Counsel wewouldlook intoit. So until we
look intoit, | would object to the question becauseit’ s our position that he does not
have an adult felony conviction.

THE COURT: Do you have anything to support afelony conviction?1 will allow
you lee way [sic] to Cross Examine if you know what he’'s got, Mr. Vance. If you
don’t know what he's got, don’t set the—

STATE: There sno good faith basis.

DEFENSE: What they tendered metoday, it’ sadisposition of guilty on unlawful
possession of aweapon by afelon. That'swhat it has right there.

STATE: May | seethat, Counsel? These are also juvenile arrests, counsel.

DEFENSE: | have nothing further.”

Rule 412 is a codification of the due process requirements espoused in the United
States Supreme Court case of Brady v. Maryland, 373 U.S. 83 (1963). People v. Sharrod,
271 111. App. 3d 684, 688 (1995) (Rule 412(c) isacodification of the Brady requirements);
Peoplev. Redmond, 146 11l. App. 3d 259, 263 (1986) (Rules 412(a)(vi) and 415(b) impose
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acontinuing duty on the State to disclose relevant criminal records of its witnesses against
theaccused, whichisacodification of theregquirementsof due processunder Brady); People
v. Tonkin, 142 I11. App. 3d 802, 804-05 (1986) (Rule 412(a)(vi) isacodification of Brady's
due process requirements). Rule 412(a)(vi) provides that the State must, on written motion
of defense counsdl, disclose “any record of prior criminal convictions, which may be used
for impeachment, of persons whom the State intends to call as witnesses at the hearing or
trial.” Similarly, Rule 412(c) requires that “the State shall disclose to defense counsel any
material or information within its possession or control which tendsto negatethe guilt of the
accused asto the offense charged or which would tend to reduce his punishment therefor.”
Information that may cast doubt on the credibility of awitnessfor the State tendsto negate
the guilt of the accused and must be disclosed. Sharrod, 271 I1l. App. 3d at 688 (citing
People v. Preatty, 256 1. App. 3d 579 (1994)). “Among the information which the State
must disclose is evidence with potential impeachment value such as prior convictions,
probationary status, pending criminal charges, and juvenileadjudications.” Sharrod, 271111.
App. 3d at 688 (citing People v. Redmond, 146 I1l. App. 3d 259, 263 (1986)).

To establish a Brady violation, the undisclosed evidence must be both favorable to
theaccused and material. Peoplev. Barrow, 195111. 2d 506, 534 (2001). Evidenceismaterial
“* “if thereisareasonable probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different.” * ” Barrow, 195 Ill. 2d at 534
(quoting People v. Coleman, 183 1ll. 2d 366, 393 (1998), quoting United Sates v. Bagley,
473 U.S. 667, 682 (1985)). A reasonable probability is “a ‘probability sufficient to
undermine confidence in the outcome.” ” People v. Hobley, 182 Ill. 2d 404, 433 (1998)
(quoting Bagley, 473 U.S. at 682).

In the case at bar, defendant claimsthat the State failed to timely disclose Jackson’s
criminal record. Defendant claimsthat Jackson had at | east two felony convictionsthat were
not disclosed: one for unlawful possession of aweapon by afelon and asecond that formed
the basis of the unlawful possession conviction. However, as the State points out, the
evidence as to Jackson’s criminal record does not appear in the record on appeal. The sole
reference to any prior criminal history is contained in the trial transcript. The transcript
indicates that the State tendered defense counsel an unnamed document indicating “a
disposition of guilty on unlawful possession of aweapon by afelon.” After looking at the
unnamed document, the State observed that “[t]hese arealso juvenilearrests’ and stated that
it was the State' s position “that [Jackson] does not have an adult felony conviction.” The
defense has not shown anything in the record to indicate that there were any adult felony
convictions. The defense wants us to speculate that the unnamed document which isnot in
therecord that stated “ adisposition of guilty on unlawful possession of aweapon by afelon”
is a determination that Jackson was found guilty of unlawful possession of aweapon by a
felon as an adult. The State claimed this was a juvenile violation. We have nothing before
us in which to make any determination. Accordingly, our analysis on any Brady violation
islimited to, at most, two juvenile adjudications.

A witness's juvenile adjudications can be used for impeachment in appropriate
circumstances, and such information must also be disclosed. See 705 IL CS 405/5-150(1)(c)
(West 2004) (“Evidence and adjudications in proceedings under [the Juvenile Court Act of
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1987] shall be admissible: *** in criminal proceedings in which anyone who has been
adjudicated delinquent *** isto be awitness including the minor or defendant if he or she
testifies, and then only for purposes of impeachment and pursuant to the rules of evidence
for criminal trials***.”); Peoplev. Newborn, 379111. App. 3d 240, 248 (2008); Sharrod, 271
[1l. App. 3d at 688; Redmond, 146 Ill. App. 3d at 263.

However, we find that, even if Jackson had two juvenile adjudications that would
have been admissible asimpeachment evidence, any failure by the State to disclose them to
defendant would not amount to a Brady violation because the adjudications were not
material. The existing case law demonstrates that there are two primary ways in which to
determine whether reversal is warranted: (1) by applying the materiality element of the
Brady requirement (see Barrow, 195 Ill. 2d at 537) or (2) by examining whether the
defendant was prejudiced by the discovery violation (see Peoplev. Blackman, 359 111. App.
3d 1013, 1018 (2005)). Since evidence that is material under Brady necessarily involves a
reasonable probability that the outcome of the case would be different, the defendant would
be prejudiced in the event of atrue Brady violation. Thus, we focus our analysis on the
materiality element to determine whether reversal is warranted.

First, even if untimely, information about Jackson’ s adjudications was disclosed to
defendant during thetrial. The State indicated that it had spoken with defense counsel prior
to Jackson'’ s testimony about the possibility of Jackson having afelony conviction and the
State tendered a document to defense counsel containing at least the information about the
juvenile adjudications. Defense counsel could have requested a continuance in order to
further investigate Jackson’s criminal record or to prepare an effective cross-examination,
but did not do so. While the State retained the burden of disclosing the information to the
defense, defense counsel’ sinaction emphasizes the lack of importance the information had
on the outcome of the trial. See People v. Foster, 76 I1l. 2d 365, 384 (1979) (“Defense
counsel knew of [thewitness' s] statement before he took the stand. If that statement was so
earthshaking as to require complete reorganization of the defendant’ s case, counsel should
have asked for a continuance or recess for that purpose before [the witness] testified. His
failure to do so is persuasive evidence that the prejudice here alleged wasin fact trivial.”);
see also Peoplev. Eyler, 133 11l. 2d 173, 221-22 (1989).

Additionally, we find the cases that defendant relies on to be distinguishable. Both
People v. Godina, 223 11I. App. 3d 205 (1991), and People v. Tonkin, 142 I1I. App. 3d 802
(1986), concerned the discovery of the State’ s nondisclosure after thetrial had ended. Thus,
there was no opportunity for a continuance to remedy any prejudice. Here, however, a
continuancewould have allowed defendant timeto further investigate Jackson’ sbackground
and make any changes to his cross-examination as a result. Moreover, in Tonkin, the
undisclosed prior conviction belonged to the victim in arape case in which the defendant
raised a consent defense. Tonkin, 142 Ill. App. 3d at 803, 805. Here, on the other hand,
Jackson was one of four withesses to the shooting and provided testimony that was largely
consistent with that of the other witnesses. Even if his testimony had been completely
discredited, there still would have been three witnesses to the shooting, aswell asforensic
evidence.

In the case at bar, Jackson’ s criminal record was not material because thereis not a
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reasonable probability that, had it been discl osed, the outcome of the proceeding would have
been different. Defendant admitted to shooting the victim and the only question waswhether
he did so in self-defense. As noted, Jackson was one of four witnesses to testify to the
circumstances of the shooting. None of the four witnesses observed the victim with a gun,
and all four testified that defendant exited avehiclein order to shoot the victim, who arrived
at thesceneon abicycle. Additionally, therewasforensi c evidenceindicating that thevictim
had been shot in the back. Finally, defendant testified that the victim pointed a gun at him
at the scene of the shooting, at which point defendant shot the victim; thetrial court found
defendant’ stestimony to beincredible. Evenif Jackson had been completely absent fromthe
trial, the evidence against defendant was overwhelming. See Barrow, 195 IIl. 2d at 537
(finding no reasonabl e probability that outcome would have been different since evidence
of defendant’s guilt was overwhelming). Therefore, we must conclude that there is no
reasonabl e probability that, even if Jackson’s criminal record had been properly disclosed,
the result of defendant’strial would have been different.

Similarly, we must reject defendant’s related argument that the State’s failure to
correct Jackson’ s testimony that he did not have any felony convictions was tantamount to
aknowing use of perjured testimony. A State’ sknowing use of perjured testimony to obtain
a criminal conviction constitutes a violation of due process. Olinger, 176 Ill. 2d at 345
(citing People v. Jimerson, 166 I11. 2d 211, 223 (1995)). This same rule applies where the
State does not solicit the fal se testimony but allowsit to go uncorrected. Olinger, 176 111. 2d
at 345 (citing Napuev. lllinois, 360 U.S. 264 (1959), and Peoplev. McKinney, 31 111. 2d 246,
251 (1964)).

In the case at bar, defense counsel asked Jackson whether he had any felony
convictions, and Jackson replied that he did not. The State then objected, discussing its
agreement with defense counsel that the State would investigate Jackson’s criminal record
but that, until it did so, its position was that Jackson did not have any adult felony
convictions. The question of Jackson’s criminal history was not revisited.

Despite defendant’s contention, we cannot find that Jackson provided “false
testimony” that the State failed to correct. First, there is no evidence that Jackson had any
“felony convictions.” As noted, Jackson’s criminal history is not included as part of the
record on appeal, and our only information concerning it indicates that Jackson had at least
two juvenile adjudications. A juvenile adjudication is not necessarily analogousto afelony
conviction. See, e.g., Peoplev. Taylor, 221 1ll. 2d 157, 163-64 (2006) (holding that for the
purpose of the escape statute, a juvenile adjudication was not a felony conviction).
Moreover, immediately after Jackson’s response, the State objected and stated its position
that Jackson had no adult felony convictions. We cannot find that this conduct warrants
reversal, especially given our conclusion above that any omission of Jackson’s criminal
history had no affect on the trial.

Finally, defendant arguesthat, to the extent that histrial counsel forfeited any claim
concerning the failure to disclose Jackson’'s crimina history by failing to request a
continuance or investigate further into Jackson's crimina history, trial counsel was
ineffective. Thelllinois Supreme Court has held that, to determine whether adefendant was
denied his or her right to effective assistance of counsel, an appellate court must apply the
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two-prong test set forth in Srickland v. Washington, 466 U.S. 668 (1984). People v. Colon,
225 111. 2d 125, 135 (2007) (citing People v. Albanese, 102 1ll. 2d 504 (1984) (adopting
Strickland)). Under Strickland, a defendant must prove both (1) his attorney’s actions
constituted errors so seriousasto fall below an objective standard of reasonableness; and (2)
absent these errors, there was a reasonabl e probability that his trial would have resulted in
adifferent outcome. Peoplev. Ward, 371 111. App. 3d 382, 434 (2007) (citing Strickland, 466
U.S. at 687-94).

Under the first prong of the Strickland test, the defendant must prove that his
counsel’ sperformancefell below an objective standard of reasonableness* under prevailing
professional norms.” Colon, 225111. 2d at 135; Peoplev. Evans, 209 111. 2d 194, 220 (2004).
Under the second prong, the defendant must show that, “but for” counsel’s deficient
performance, thereis areasonable probability that the result of the proceeding would have
been different. Colon, 225 Ill. 2d at 135; Evans, 209 Ill. 2d at 220. “[A] reasonable
probability that the result would have been different isaprobability sufficient to undermine
confidence in the outcome-or put another way, that counsel’s deficient performance
rendered theresult of thetrial unreliable or fundamentally unfair.” Evans, 209 111. 2d at 220;
Colon, 225 1lI. 2d at 135. In other words, the defendant was prejudiced by his attorney’s
performance.

To prevail, the defendant must satisfy both prongs of the Srickland test. Colon, 225
ll. 2d at 135; Evans, 209 I11. 2d at 220. “That is, if an ineffective-assistance claim can be
disposed of because the defendant suffered no prejudice, we need not determine whether
counsel’s performance was deficient.” People v. Graham, 206 I1. 2d 465, 476 (2003). We
do not need to consider the first prong of the Strickland test when the second prong cannot
be satisfied. Graham, 206 I11. 2d at 476.

In the case at bar, the second prong of Strickland cannot be satisfied because
defendant suffered no prejudice. As we noted, there were a number of eyewitnesses to the
shooting, all of whom testified that they did not observe the victim with a weapon. There
was al so the presence of forensic evidence that the victim had been shot in the back, aswell
asdefendant’ sincredible account of theevent. Any failureontrial counsel’ spart concerning
Jackson did not prejudice defendant’ s case. Therefore, we affirm the trial court’s decision.

CONCLUSION

For the foregoing reasons, we affirm defendant’ s conviction. We find that: (1) the
trial court did not err in finding defendant guilty of first degree murder rather than second
degree murder, (2) thetrial court did not err in barring evidence of the victim’ sviolent acts
and any error initsdecision to precludetestimony concerning defendant’ sstatementsdid not
riseto thelevel of plain error, (3) thetrial court did not rely on an erroneous recollection of
Suleiman’ stestimony, and (4) any failure by the State to disclose Jackson’ s criminal record
was not reversible error.

Affirmed.
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