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ORDER

HELD: Adm ssion into evidence of the defendant's vi deotaped
interview with authorities was not an abuse of discretion.
Prosecutors' closing argunment and rebuttal renmarks, which were
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preserved for review, were proper; remarks, which were not
preserved for review, did not constitute plain error and were
forfeited. 1In the absence of plain error, the defendant

forfeited his claimthat the trial court failed to conply with
Suprenme Court Rule 431(b).

Following a jury trial, the defendant, Jaber WIson, was
found guilty of first degree nurder in connection with the death
of Geno Moffett. The trial court sentenced the defendant to 65
years' inprisonnent in the Departnent of Corrections. On appeal,
t he defendant contends: (1) the adm ssion of the videotape of the
defendant's interview wth authorities into evidence was error
or, in the alternative, defense counsel was ineffective for
failing to raise a proper objection to the adm ssion of the
vi deot ape; (2) the prosecutors' closing and rebuttal argunents
deprived the defendant of a fair trial; and (3) the trial court's
failure to conply with Suprenme Court Rule 431(b) was reversible
error.

In the |ate evening hours of Septenber 20, 2006, M. Mffett
was i nside the Buchanan Barbershop, |ocated at 430 East 75th
Street, when he was fatally shot. Police recovered a fired
bullet fromthe floor in the front part of the barbershop. The

assi stant nedical exam ner testified that two bullets were
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recovered fromM. Mffett's body. According to the ballistics
expert, the bullets were all fired fromthe sanme gun, nost |ikely
a Colt revolver: probably a .357 or .38 special caliber.

At the tinme of the shooting, several individuals were in the
bar ber shop, including eyew t nesses, Markis Robi nson and Jam que
Wal ker. Their testinony is sunmmarized bel ow.

M. Robinson testified that he had knowmn M. Mffett for ten
years and that they were friends. On the evening of Septenber
20, 2006, he was in the barbershop having his hair cut by M.

Wal ker when M. Mffett arrived. Shortly after 11 p.m, three
men arrived: Eric, Reese and J. Bird. M. Robinson identified
the defendant as J. Bird. M. Wl ker began cutting Eric's hair
while M. Mffett sat on the counter behind the barber chair.

M. Robinson was sitting in a dryer chair. The defendant began
to argue with M. Robinson, accusing himof a robbery. Wen M.
Robi nson refused to continue the argunent, the defendant pulled a
bl ack revolver fromhis waist and stood up. M. Mffett
approached the defendant, who warned himoff. Wen M. Mffett
continued to wal k toward the defendant, the defendant shot himin
the stomach. M. Mffett stepped back, saying it was okay. The

def endant then shot M. Mffett a second ti me. M. Mffett fell
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to the floor. The defendant then shot hima third tinme.

M. Robinson testified further that he remained in the dryer
chair during the shooting. M. Walker and he then ran to the
back of the barbershop. The defendant remai ned standi ng over M.
Mffett's body. M. Robinson then saw the defendant run out of
t he barbershop. After a mnute or two, M. Robinson ran out of
t he barbershop and drove away in M. Mffett's Range Rover

M. Robinson further testified that he was then stopped by
police on 79th Street and questi oned about the shooting at the
bar bershop. He was taken to the police station where he viewed a
photo array. M. Robinson identified the defendant's phot ograph
and told the police that the defendant was the shooter.

On cross-exam nation, M. Robinson acknow edged that he did
not know t he defendant and could not recall what the defendant
was wearing the night of the shooting. He admtted that when the
police stopped him he denied that he was at the scene of the
shooting. On redirect examnation, M. Robinson testified that,
prior to the shooting, he had seen the defendant once before and
knew hi m by the nicknanme of J. Bird. He explained that when the
police pulled himover, he was confused and scared.

M. Wal ker testified that he had been convicted of burglary
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in 2001. He knew the defendant fromcutting his hair. M.

Wal ker's testinony as to the events surroundi ng the shooting of
M. Mffett was consistent with that of M. Robinson. He
confirmed M. Robinson's testinony that M. Mffett was shot by
the defendant while attenpting to intervene in the argunent
between M. Robinson and the defendant. When the police arrived,
M. Wal ker told themthat the defendant was the shooter.

M. Wal ker testified that he had viewed a surveillance video
fromthe real estate office next door to the barbershop; the
vi deo showed the entrance to the barbershop. He testified that
the surveillance tape truly and accurately depicted the scene.
View ng the videotape, M. Wil ker saw the defendant, Eric and an
unknown man enter the barbershop. Sone kids al so entered the
bar bershop around the sane tinme. He also viewed the defendant,
M. Robinson and Eric, still wearing the barber cape, exit the
bar ber shop.

M. Wal ker further testified that in the early norning hours
of Septenber 21, 2006, he viewed two photo arrays at the police
station. He was not able to make an identification fromthe
first photo array. M. Walker nentioned to police that J. Bird

had been shot in a previous incident and descri bed where the
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i ncident took place. He was shown a second photo array in which
he identified the defendant's photograph and told police he was
t he shooter.

Over the defendant's objection, the surveillance video was
then shown to the jury. M. Wl ker pointed out Eric, the unknown
man and the defendant as they entered the barbershop. He pointed
out the unknown man exiting the barbershop. Next, he pointed out
anot her unknown man exiting the shop followed by the kids. Then
he pointed out the defendant exiting the barbershop. The
def endant had a dark object in his right hand, which M. Wl ker
stated was a gun. Next, he pointed out Eric, still wearing the
bar ber cape, and M. Robinson exiting the barbershop. Finally,
he identified hinself, as he exited the shop.

On cross-exam nation, M. Wl ker denied telling police at
the scene anything other than the defendant was the shooter. He
denied telling the detectives at the police station that there
was a struggle between the defendant and M. Mffett. He did not
recall telling Detective Golab that Eric was wearing a red shirt,
rather than the white one he had earlier described himwearing.
He stated that the defendant used his right hand to fire the gun.

After defense counsel asked if he knew that the defendant's right

6
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hand was injured, M. \Wal ker explained that the defendant used
both hands to fire the gun. He acknow edged that a charge of
forgery was pendi ng agai nst him

On redirect examnation, M. Walker testified that he knew
t he defendant had injured his right hand prior to the shooting.
He was already a witness in this case when he was charged with
forgery. No prom ses or threats were made to himto secure his
testi nony.

Det ective Wade CGol ab testified that on Novenber 3, 2006
assistant state's Attorney Art Heill (ASA Heill) and he had a
conversation with the defendant. The conversation was
vi deot aped. Detective Gol ab had vi ewed the vi deotape and
testified that it truly and accurately depicted the sound and
video of the conversation. Over the defendant's objection, the
vi deot ape was then played for the jury. On cross-exam nation,
Detective Golab testified that, according to his notes, M.

Wal ker described Eric as wearing an orange or red shirt.

The defense presented the testinmony of Oficer M chael
Edens. O ficer Edens testified that at 11:34 p.m, on Septenber
20, 2006, he and his partner, Oficer Wlliens, were on patrol in

the area of 5428 West Madison Street. Responding to a call, they
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observed a group of people. They stopped and interviewed a
i ndi vi dual naned John Adans. A pat-down of M. Adans revealed a
nine mllimeter Colt Python 357 revolver. M. Adans was then
arrested. On cross-exam nation, Oficer Edens testified that
5400 West Madison is on the west side of the Gty of Chicago and
was approximately 15 to 16 mles fromthe barbershop | ocation at
430 East 75th Street. There was no evidence that M. Adans had
access to a car; he was waiting for a bus when police questioned
him The revolver recovered fromhimwas chrome with rust on it.

O ficer Christopher Doherty testified that on Septenber 20,
2006, he had a conversation with M. Wl ker about the shooting.
M. Walker told himthat M. Mffett and the "of fender" were
westling on the floor and that M. Wil ker was running to the
basenent when he heard the shots. On cross-exam nation, Oficer
Doherty testified that M. Walker told himthe identify of the
of f ender.

During deliberations, the trial court granted the jury's
request to view the surveillance video and the interview
vi deotape. Later, the jurors sent a note asking what happened if
they could not agree on a verdict. The trial court advised them

to keep deliberating. The jury returned a verdict finding the
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defendant guilty of first degree nmurder. The jury further found
that he personally discharged a firearmthat caused death to
anot her person. The trial court inposed a 65-year sentence.
Thi s appeal foll owed.
ANALYSI S
| . Adm ssion of the Videotaped Interview

The defendant contends that his constitutional rights to a
fair trial and to confront the w tnesses agai nst himwere
viol ated when the trial court allowed the videotape of his
interviewwth authorities to be admtted into evidence and
published to the jury during the trial and viewed again by the
jury during deliberations. The defendant naintains that the
vi deot ape contai ned i nadm ssi bl e opi ni on evi dence, hearsay
statenents and evidence that the defendant had conm tted ot her
crinmes unrelated to the present offense.

A. Facts

Prior to playing the videotape, the prosecutor infornmed the
trial court that the video had been redacted to renove the
defendant's references to his prior crimnal activity. The
prosecutor also drafted an instruction to be given to the jury

prior to showi ng themthe videotape. Defense counsel objected to
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showi ng the videotape, even with the redactions. He pointed out
that the videotape showed the defendant wearing a yellow Illinois
Department of Corrections uniformwth the "IDOC' ogo on it and
that, during the interview, Detective CGolab nentioned that he
(the detective) was in Joliet. After the court and the attorneys
viewed a portion of the videotape, the court concluded that the
def endant appeared to be wearing a yellow shirt and that not hing
in the videotape indicated that the defendant was in a
penitentiary.

Prior to the jury view ng the videotape, the trial court
instructed the jury as foll ows:

"Menbers of the jury, | amgoing to instruct you now
that you are going to view this video recordi ng concerning
the matter on trial. That has been edited with the
participation and consent of the parties involved. You
shoul d not question the reason for this procedure nor should
you specul ate about the possible content of the original
video or the portions that have been edited.™
Pertinent to the defendant's clains of error, on the

vi deot ape, the defendant initially denied being in the barbershop

on the night of Septenber 20, 2006. Detective Golab told the
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def endant that the surveillance video and the w tnesses
identified himas the shooter. At one point, another individual
entered the interview room
"ASA HEIL: Al right you just - uh- there is a sheriff

- Cook County Illinois Departnment of Corrections Sheriff

here in the room Wy don't you come in and introduce

yourself so that you can nmake yourself a w tness now.

OFFI CER PORTERS: Ckay. |I'mofficer Don Porters.

work for the Investigations Unit here in Statesville."

As the interview continued, the defendant admtted he was in
t he barbershop that night but denied killing the victim He
mai nt ai ned that he had a close relationship with the victim
According to the defendant, a few days prior to Septenber 20,
2006, soneone tried to break into the house where he was staying.
He decided to flee, thinking it was the police. Wen he realized
it was not the police, he opened the door, and a nan put a gun to
his head. The defendant and a friend westled the man to the
floor and got his gun. The man then fled the house. The
def endant recogni zed the man as "Mark."

The interview continued with the defendant explaining that

on the night of Septenber 20, 2006, he was wal ki ng by the
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bar ber shop when he recogni zed "Mark" (M. Robinson) as one of the
men in the barbershop. The defendant went inside and started
talking to M. Mffett, who told himhe had a car for sale. The
def endant then turned his attention to M. Robinson, telling him
he had a gun for sale. The defendant denied that he had a gun in
hi s possession that night; he was only telling M. Robinson that
because he was referring to the gun he had taken fromhim As
t he def endant and M. Robinson continued to argue, another nman
entered the shop and started to argue with M. Mffett. The
def endant heard a shot and ran to the back of the barbershop with
everyone else. The only description of the man the defendant
coul d give was that he was bl ack

The defendant stated that a friend of his acconpanied himto
t he barbershop that night, but he refused to reveal his nane.
The defendant al so stated that, after the shooting, he ran to his
house at 7526 South Eberhardt Street and told his uncle, Alexis
Harris, that M. Mffett had been shot. He then went to his
grandnot her's residence; he had already planned to go there prior
to the shooti ng.

The defendant admtted that he had |lied about not being in

t he barbershop but continued to deny killing M. Mffett. Wen
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t he defendant stated that he knew that the detective did not
believe him the follow ng exchange took pl ace:
"DETECTI VE GOLAB: Yes, you know and you know why |
don't believe you, Jaber.

JABER: \Why?

DETECTI VE GOLAB: You know why | don't believe you. 1In
your heart and in your m nd, you know why | don't believe
you, don't you?

JABER No."

After the jury viewed the videotape, defense counsel
objected to the expressions of opinion by the detective and the
ASA, particularly as to their belief that the defendant was |ying
about the shooting. Defense counsel also noted that when the
def endant stood up, it was clear he was wearing a yell ow junpsuit
and the "1 DOC' | ogo was visible. Defense counsel pointed out
that fromOficer Porters' statenent on the videotape, the jury
knew that the interview was taking place at the Statesville
correctional facility. Finally, he noted that the defendant
admtted to the illegal act of selling a gun. The trial court
deni ed defendant's notion for a mstrial, commenting that "all of

you knew what was on the tape. | didn't. *** you could have told
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me about that and | woul d have taken a ook at it. | amnot a

m nd reader."

B. Standard of Revi ew
The court applies a de novo standard of review to determ ne

if an individual's constitutional rights have been viol at ed.
People v. Burns, 209 Ill. 2d 551, 560, 809 N. E.2d 107 (2004).
The adm ssion of a videotaped police interview with a def endant
is reviewed for an abuse of discretion. People v. Bryant, 391
I11. App. 3d 228, 245, 907 N.E.2d 862 (2009). " 'An abuse of

di scretion wll be found only where the trial court's ruling is

arbitrary, fanciful, unreasonable, or where no reasonabl e person

woul d take the view adopted by the trial court.' " People v.
Patrick, 233 IIl. 2d 62, 68, 908 N E. 2d 1 (2009) (quoting People
v. Hall, 195 Ill. 2d 1, 20, 743 N. E. 2d 126 (2000)).

C. Discussion
As a general rule, if the evidence is relevant, it is
adm ssible. Bryant, 391 IIl. App. 3d at 244. Evidence is
relevant if it tends to make the existence of any fact in
consequence nore or |ess probable than it would be w thout the

evidence. Bryant, 391 IIl. App. 3d at 244. However, even if
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rel evant, evidence should be excluded if its prejudicial inpact
substantially outweighs its probative value. Bryant, 391 II].
App. 3d at 244.

1. Opinion and Hearsay Statenents on the Vi deotape

The defendant argues that it was error to allowthe jury to
hear Detective CGolab's and ASA Heil's opinions and hearsay
statenents that the defendant was |ying, that the defendant was
t he shooter and that they had w tnesses and evidence to prove
t hat the defendant was the shooter. The defendant relies on
People v. Miunoz, 398 Ill. App. 3d 455, 923 N E. 2d 898 (2010).

In Munoz, a detective testified that he did not believe the
defendant's versions of the offense and did not believe that the
def endant ever told himthe truth. The review ng court held that
the officer's testinony was an inperm ssi ble comment on the
ultimate issue of the defendant's credibility. Therefore, its
adm ssion was error. Miunoz, 398 IIl. App. 3d at 488-89. Such
opi nion evidence is inpermssible because it usurps the province
of the jury as the fact-finder. Minoz, 398 Ill. App. 2d at 489.
Munoz is distinguishable fromthe present case, because Detective
Gol ab and ASA Heil were not testifying; they voiced their

opinions to the defendant, not to the jury. See People v.
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Hanson, 238 IIl1. 2d 74, 101, 939 N E. 2d 238 (2010).

In order to constitute hearsay, the statenent nust be
offered to establish the truth of the matter asserted in the
statenent. People v. CGonzalez, 379 Ill. App. 3d 941, 954, 884
N. E. 2d 228 (2008). "The primary rationale for the exclusion of
hearsay testinony is the inability of the opposition to test the
testinmony's reliability through cross-exam nation of the out-of-
court declarant." People v. Watherspoon, 394 II1l. App. 3d 839,
850, 915 N.E. 2d 761 (2009). \Were the out-of-court statenent is
offered to prove its effect on the listener's mnd or to show why
the listener subsequently acted as he did, the statenent does not
constitute hearsay and is adm ssible. Gonzalez, 379 Ill. App. 3d
at 941.

The defendant was repeatedly urged to tell the detective and
the ASA his version of the events. By telling the defendant that
they had wi tnesses and evidence identifying himas the shooter,
Detective Golab and ASA Heil intended to provoke a response from
the defendant to that question. Therefore, the statenents in
this case were not hearsay.

The defendant argues that the prejudicial inpact of the

statenents was greater than their probative value, as the
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statenents portrayed himto the jury as a liar and a nurderer.
However, it was the defendant who acknow edged that he |ied when
he deni ed being in the barbershop on the night of Septenber 20,
2006. Moreover, the defendant's statenments in the interview
established his presence in the barbershop at the tinme of the
shooting and confirnmed the testinony of the eyewitnesses as to
the events immedi ately proceedi ng the shooting. Therefore, the
probative value of the statenents was not outwei ghed by any
prejudi ce to the defendant.
2. Oher Crinmes Evidence

The defendant argues that the adm ssion of the videotape was
al so error because it contained evidence that the defendant had
commtted other crines. The defendant points out that the jury
coul d see that the defendant was attired in a prison uniform
The jury also heard Oficer Porters state that he was a
corrections officer in charge of investigations "here in
Statesville.” The jury also heard the defendant say that he
wanted to sell a gun, which belonged to M. Robinson, and that
t he defendant had attenpted to flee when he thought it was the
police, rather than M. Robinson, trying to enter the residence

where he was stayi ng.
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Evi dence of crimes for which the defendant is not on trial
is not adm ssible to establish his propensity to conmt crine.
Peopl e v. Jackson, 399 IIll. App. 3d 314, 321, 926 N E.2d 786
(2010). Such evidence " 'overpersuades the jury, which m ght

convict the defendant only because it feels he or she is a bad

person deserving punishnment.' " Jackson, 399 IIl. App. 3d at 322
(quoting People v. Lindgren, 79 IIl. 2d 129, 137, 402 N E. 2d 238
(1980)) .

W agree with the State that the defendant's reference to
selling the gun was not evidence of other crines. It is clear
fromthe defendant's statenent that he was attenpting to get a
reaction from M. Robinson by rem nding himthat he had taken M.
Robi nson's gun away from him

However, the fact that the defendant was seen in prison
attire coupled with Oficer Porters' coment about being in
Statesville, the jury could reasonably infer that the defendant
was in prison. W are not persuaded by the State's explanation
that the jury would |likely have believed that he was in custody
for the Moffett shooting. Detective Golab's initial comrents
i ndi cated that the defendant had yet to be charged with M.

Mffett's murder. W also disagree that the defendant appeared
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to be wearing a yellow shirt. On the videotape, the defendant
coul d be seen standing up and turning, making it clear that he
was wearing a yellow junp suit with a I ogo on the back. Finally,
it was a reasonable inference that the defendant's need to avoid
apprehensi on by the police was because he had commtted a
crimnal offense.

The erroneous adm ssion of other crinmes evidence does not
al ways require that the defendant receive a newtrial. People v.
Adkins, 239 Il1. 2d 1, 33, 940 N.E. 2d 11 (2010). \Were the
i nproperly-admtted other-crinmes evidence was not a nateri al
factor in the defendant's conviction, reversal is not required.
Atkins, 239 IIl. 2d at 34. The evidence agai nst the defendant
included his identification as the shooter by two eyew t nesses
and the presence of the defendant on the surveillance video.

Mor eover, the probative value of the videotape outwei ghed
any prejudice to the defendant. The defendant's statenents on
the videotape confirned his presence at the barbershop on the
ni ght of the shooting and confirnmed the testinony of the
eyew tnesses as to the events immediately prior to the shooting
of M. Mffett.

The defendant argues that the jury's note asking what woul d
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happen if it could not reach an agreenent indicated that the
evi dence was cl osely bal anced. Therefore, he was prejudi ced by
t he admi ssion of the other-crinmes evidence. The defendant's
reliance on People v. Ehlert, 274 II1. App. 3d 1026, 654 N. E.2d
705 (1995), is msplaced. |In that case, the jury had deliberated
over a three-day period before advising the trial court it could
not reach an agreenent. The reviewing court's determ nation that
t he evi dence was cl osely bal anced was based not only on the
jury's note, but on the fact that the evidence against the
def endant was not overwhel mng and that the State virtually
conceded in closing argunent that proof beyond a reasonabl e doubt
was | acking. Ehlert, 274 I1l. App. 3d at 1035.

At best, a jury's difficulty in reaching a verdict is but
one factor in determ ning whether the evidence is closely
bal anced. People v. Smth, 341 IIl. App. 3d 530, 543, 794 N E. 2d
367 (2003). The defendant does not state how long the jury
deliberated prior to sending the note to the trial judge. The
record reflects that the jury reached a verdict on the sane day
as the trial. Mreover, the note fromthe jurors did not
i ndicate the reason they could not reach an agreenent. See

Smth, 341 Il1. App. 3d at 543. Finally, the evidence agai nst
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t he def endant was overwhel m ng.

We conclude that the trial court did not abuse its
di scretion by admtting the videotape recording into evidence.
The vi deotape was relevant and its probative val ue outwei ghed any
prejudice to the defendant. Mreover, we find no abuse of
discretion in granting the jury's request to view the videotape
during deliberations. W note that the jury's viewi ng of the
vi deot ape during deliberations took place in the courtroom not
in the jury room The record indicates that the parties and the
court reporter were not present for the view ng.

CGenerally, all admtted evidence that is relevant to any
material issue may be taken into the jury roomunless it is so
prejudicial that its only purpose is to inflanme the enotions of
the jury. People v. Burrell, 228 Ill. App. 3d 133, 144, 592
N. E. 2d 453 (1992). The vi deotape was properly admtted into
evi dence, and we cannot say that allowing the jury to view the
vi deot ape a second tine was purely to arouse the jury's enotions
so as to prejudice the defendant.

Finally, the defendant alleged that defense counsel was
i neffective because counsel failed to preserve the error in

admtting the videotape into evidence for review. As we have
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reviewed the alleged error on its nerits, defense counsel was not
i neffective.
1. d osing Argunent

The defendant contends that the prosecutors' remarks in

closing and rebuttal argunent denied hima fair trial.
A. Standard of Review

There is a conflict as to whether the proper standard of
review for closing argunents is de novo (People v. \Weeler, 226
I11. 2d 92, 871 N E. 2d 728 (2007)) or abuse of discretion (People
v. Blue, 189 IIl. 2d 99, 724 N E. 2d 920 (2000)). 1In this case,
we woul d reach the sanme concl usion under either standard. See
Peopl e v. Mal donado, 402 II1. App. 3d 411, 422, 930 N. E. 2d 1104
(2010).

B. Forfeiture

Initially, we nust determ ne whether the defendant has
preserved the error as to the conpl ai ned of remarks by both an
objection at trial and by raising the error in a posttrial
nmotion. People v. Johnson, 385 IIl. App. 3d 585, 604, 898 N E. 2d
658 (2008). The follow ng conpl ai ned-of remarks were preserved
for our review because they were both objected to at trial and

raised in the defendant's posttrial notion: (1) a defense of
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desperation; (2) the defendant cane up with the worst defense;
(3) defense counsel could have asked M. Wal ker about his
interaction with police when he identified the defendant's

phot ograph; and (4) requesting the jury to teach the defendant a
| esson. The remaining remarks clainmed as error in the
defendant's brief on appeal were not properly preserved for
review and are forfeited.

The defendant has requested that we review the forfeited
remarks for plain error. 1ll. R St. 615(a). W wll first
consider the remarks preserved for review

C. Discussion

A "defendant faces a substantial burden in attenpting to
achi eve reversal based upon inproper remarks made during cl osing
argunent." People v. Wllianms, 332 Ill. App. 3d 254, 266, 773
N.E. 2d 143 (2002). 1In reviewng a defendant's cl ains of
prosecutorial msconduct in closing argunent, we consider the
closing argunent in its entirety in order to place the
conpl ai ned-of remarks in context. Johnson, 385 IIl. App. 3d at
604.

Even if inproper, a prosecutor's remarks in closing

argunents require reversal only if the remarks created

23



1- 08- 3493
substantial prejudice. Weeler, 226 Ill. 2d at 123. Substanti al
prejudi ce occurs "if the inproper remarks constitute a nateri al
factor in a defendant's conviction." \Weeler, 226 Ill. 2d at
123.
| . Remarks Preserved for Review

The record reveals that the trial court sustained the
def endant's objections to the prosecutor's characterization of
his defense as "the defense of desperation,” and to the
prosecutor's remark to the jury that it was "tinme to teach the
defendant his own lesson.” Error in a prosecutor's closing
argunent is usually cured when the court sustains the objection
or adnoni shes the jury. People v. Perkins, 247 1ll. App. 3d 778,
786, 617 N. E.2d 903 (1993). The error may also be cured by a
proper explanation of the |law given by the court inits
instructions. Perkins, 247 I1l. App. 3d at 786.

In the present case, the trial court sustained the
obj ections but did not imediately instruct the jury to disregard
the prosecutors' remarks. However, prior to closing argunents,
the trial court verbally instructed the jurors that they should
di sregard any argunments or statenents by the attorneys in closing

argunments not based on the evidence. |In addition, the jury
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received a witten instruction to disregard remarks not based on
t he evi dence.

We conclude that the trial court's sustaining the objections
to the prosecutors' remarks and its oral and witten instructions
to the jury were sufficient to prevent prejudice to the
def endant .

Next, the defendant argues that the prosecutor inproperly
shifted the burden of proof to the defendant by arguing that
def ense counsel could have questioned M. WAl ker about what the
police told M. Wal ker when he identified the defendant's
phot ograph. A prosecutor nmay coment on the evidence presented
and the reasonable inferences fromthat evidence, even if the
i nferences are unfavorable to the defendant, and nay respond to
comments nmade by defense counsel, which clearly invited a
response. People v. Hudson, 157 Ill. 2d 401, 441, 626 N E.2d 161
(1993).

The prosecutor's remark was in response to defense counsel's
argunent that there was no evidence as to what the detectives
said to M. Wal ker or M. Robinson when they were taken to the
police station. The prosecutor's remark was proper and did not

anount to shifting the burden of proof to the defendant.
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Mor eover, the prosecutor's coment that the defendant had put
forth the worst defense was not inproper. It was in response to
def ense counsel's argunent that there were unknown individuals in
t he barbershop that night, who had not been accounted for by the
State's evidence. It was also a cooment on the evidence that the
defendant refused to identify the man who acconpanied himto the
bar ber shop on the night of the shooting.

We concl ude that the prosecutor's remarks were not i nproper
and the objections thereto were properly overrul ed.

2. Remarks Not Preserved for Review

The defendant contends that the prosecutor inproperly
directed the jury's attention to the pain and suffering of M.
Mffett's famly and nmade an enotional appeal to the jury in
arguing that M. Wal ker and M. Robinson were neant to be in the
bar bershop that night. He nmaintains that the prosecutor
i nproperly argued that the defendant intended to kill M.
Robi nson and M. Wl ker and that the w tnesses were fearful of
testifying, as there was no evidence to support those argunents.
The defendant further argues that the prosecutor inproperly
commented on the defendant's failure to testify when he referred

to the defendant's | ack of protest when he was told he would be
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charged with M. Mffett's nurder. Finally, the defendant argues
that the prosecutor personally attacked defense counsel by
arguing that the defense was trying to distract the jurors from
the "truth" and trying to "sell"” the jury a defense.

The first step in a plain error analysis is to determne if
error occurred. People v. Hudson, 228 IIl. 2d 181, 191, 886
N.E. 2d 964 (2008). |If we determne that error was commtted, we
may consider the forfeited error in either of two circunstances:
(1) when the evidence is closely bal anced, regardl ess of the
seriousness of the error, or (2) the error is serious, regardl ess
of the closeness of the evidence. People v. Herron, 215 Il1. 2d
167, 186-87, 830 N.E.2d 467 (2005).

We have consi dered the conpl ai ned-of remarks in the context
of the entire closing argunent. On bal ance, the prosecutor's
remar ks were based on the evidence, the reasonable inferences
fromthe evidence, or were in response to defense counsel's
argunent. For exanple, the references to M. Mffett's famly
were based on the testinony of his grandnother. See People v.
Figueroa, 381 Ill. App. 3d 828, 886 N.E.2d 455 (2008). The
prosecutor's rebuttal argunment that M. Wal ker did not wish to be

a wtness did not suggest that he was afraid that the defendant
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intended to kill or intimdate him but rather the difficulty he
faced in confronting the defendant in Iight of the shooting. The
remark was in response to defense counsel's comments descri bing
M. Wal ker's deneanor while testifying as "munbling,"” "yawning,"
"just unbelievable” and "not a good witness." The prosecutor's
comments that the defense was trying avoid the truth and sell the
jury a defense, was not a personal attack on defense counsel but
on putting forth a defense directly contradicted by the
eyew t ness testinony.

Finally, it is inproper for a prosecutor to directly or
indirectly cormment on the defendant's failure to testify because
it violates the defendant's constitutional right to remain
silent. People v. Wlson, 257 Ill. App. 3d 670, 695, 628 N. E. 2d
472 (1993). "The test is whether the prosecutor's comment 'was
intended or calculated to direct the attention of the jury to
defendant's failure to testify." " WIson, 257 IIl. App. 3d at
695 (quoting People v. Benoit, 240 IIl. App. 3d 185, 189, 608
N. E. 2d 250 (1992)). The prosecutor's remark did draw the jury's
attention to the fact that the defendant did not react when told
he was being charged with M. Mffett's nurder. In People v.

Bal deras, 241 11l. App. 3d 845, 858, 609 N E.2d 936 (1993), the

28



1- 08- 3493
review ng court concluded that the prosecutor's comrent on the
defendant's | ack of outcry when he was identified as the gunman
was i nproper but not plain error. The court noted that the
suprene court had held that even though the error invol ved
constitutional rights, "it is "not of such a character that the
second prong of the plain error rule nust be invoked to preserve
the integrity and reputation of the judicial process.’
Bal deras, 241 1I11. App. 3d at 858 (quoting People v. Herrett, 137
IIl1. 2d 195, 215, 561 N.E.2d 1 (1990)).

Finally, we reject the defendant's argunent that the
cunmul ative effect of the prosecutor's comments requires a new
trial. Even if sonme of the comments were inproper, in |light of
t he overwhel m ng evidence, they were not a material factor in the
defendant's conviction and did not deny hima fair trial.

The defendant has failed to establish either prong of the
pl ain-error analysis. The evidence in this case was
overwhel m ng, and the prosecutor's comments did not deprive him
of a fair trial. Qur courts recognize that the plain-error rule
is alimted exception to the forfeiture rule and is not a
general savings clause for errors affecting a defendant's rights,

whi ch were not brought to the trial court's attention. See
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Bal deras, 241 II1. App. 3d at 858 (citing Herrett, 137 Ill. 2d at
215-16). Therefore, the defendant has forfeited his claimof
error as to the conpl ai ned-of remarks he failed to preserve for
revi ew.
I11. Voir Dire

The defendant contends that the trial court's failure to
conply with Suprene Court Rule 431(b) (eff. May 1, 2007),
requires that he receive a new trial.

A. Standard of Review

W review an issue as to conpliance with a suprene court
rule de novo. People v. Lloyd, 338 Ill. App. 3d 379, 384, 788
N. E. 2d 1169 (2003).

B. Di scussion

Qur review of the record confirnms the defendant's contention
that the trial court failed to ascertain fromthree of the jurors
in this case whether they understood and accepted the Rule 431(Db)
principle that the defendant's failure to testify may not be held
against him The record also refutes the State's contention that
def ense counsel questioned these jurors as to whether they
under st ood and accepted that principle. Oher courts have held

that the trial court need not use the terns "understand" and
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"accept" to conply with the rule. See People v. Dighy, 405 I11.
App. 3d 544, 939 N E. 2d 581 (2010). W have chosen to be gui ded
by our suprene court's decision in People v. Thonmpson, 238 111

2d 598, 939 N E. 2d 403 (2010), which we read as di scouraging

di vergence fromthe actual |anguage used in the rule. See People
v. Fountain, No. 1-08-3459, slip op. at 19 (I1ll. App. Feb. 25,
2011) .

Wi | e acknowl edging that he failed to preserve the error for
review, the defendant nmaintains that the forfeiture rule should
be rel axed because the judge's conduct is involved. W disagree.
Only the nost conpelling situations require relaxation of the
forfeiture rule. People v. MLaurin, 235 Il1. 2d 478, 488, 922
N. E. 2d 344 (2009). |If defense counsel believed that the trial
court had not fully conplied with Rule 431(b), counsel could have
requested to be heard on the issue outside the presence of the
jury. Nothing in the record suggests that such a solution would
have been inpractical in this case.

The forfeited error may be reviewed for plain error. W
have already determined that error occurred. W nmay consider the
error in either of two situations: (1) where the evidence is

cl ose, regardless of the seriousness of the error, or (2) where
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the error is serious, regardless of the cl oseness of the
evidence. Herron, 215 II1l. 2d at 186-87.

The defendant cannot satisfy the first prong of the
anal ysis. As we have previously stated, the evidence against the
def endant was overwhel mng. As for the second-prong, a violation
of Rule 431(b) is not a structural error requiring automatic
reversal. Thonpson, 238 IIl. 2d at 611. Reversal is required
only if the defendant established that the error resulted in a
bi ased jury. Thonpson, 238 Ill. 2d at 614-15. The defendant has
presented no evidence establishing that he was tried by a biased
jury.

In the absence of plain error, there is no basis for
excusi ng the defendant's procedural default. The claimof error
is forfeited.

CONCLUSI ON

The trial court did not abuse its discretion in admtting
the vi deotape of the defendant's interview wth Detective CGol ab
and ASA Heil into evidence. The prosecutors' remarks in closing
and rebuttal argunents were proper, and the defendant failed to
establish plain error as to remarks not preserved for review.

The defendant failed to establish plain error with respect to his
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forfeited claimof Rule 431(b) error.

The defendant's conviction and sentence are affirned.

Affirmed.

JUSTI CE ROCHFORD specially concurs with the judgnment of the
court:

| concur in the judgnent affirm ng defendant's conviction
because the evi dence agai nst hi mwas overwhel m ng. However, |
respectively wite separately to indicate nmy concern with the
adm ssion of the videotape of defendant's interview with
authorities. The videotape consisted of nore than just
defendant's rel evant adm ssions. The videotape al so contai ned
hearsay statements from ASA Heil, irrel evant expressions of
personal opinions regarding defendant's credibility from ASA Hei
and Detective Golab, and other-crines evidence (including a
depiction of defendant in his prison uniform) The jury reviewed
the videotape twice. The trial court gave no limting
instruction regarding the videotape's content. | do not agree
with the magjority that the probative val ue of the videotape
out wei ghed any prejudice to defendant, and, thus, | would hold

that the adm ssion of the videotape was error.
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