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ORDER

HELD: Where the circuit court's findings that trial and appellate counsel did not render
ineffectiveassi stancewere not manifestly erroneous, thedenial of defendant's postconviction
petition following an evidentiary hearing will be affirmed.
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11  Defendant, Daniel Makiel, appeals from an order of the circuit court entered on April 4,
2008, denying his postconviction petition following an evidentiary hearing.” On appeal, defendant
contends that the circuit court erred in denying him relief because the evidence at the hearing
showed that histrial counsel was ineffective when she failed to interview and present testimony at
trial froman excul patory witness. Defendant al so contendsthat the circuit court erred when it found
that his appellate counsel on direct appeal was not ineffective when she failed to raise issues
challenging thetrial court'sdecisionsto bar evidencethat one of the State'swithesseshad a pending
forgery charge, and to bar testimony that two witnesses had reputationsin the community for being
untruthful. In addition, defendant claims that the circuit court's decision denying his petition for
relief misapplied the law and misread the facts. We affirm.

2  Following a 1991 jury trial, defendant was convicted of first degree murder and armed
robbery for shooting Katherine Hoch, the manager of aMobil gas station, in Calumet City, Illinois.
Defendant was sentenced to natural life in prison for the murder, consecutive to an extended term
of 60 years imprisonment for the armed robbery, both sentences consecutive to a 40-year sentence
for attempted murder in Indiana.

13  Ondirect appeal, defendant argued that the trial court should have granted his motion to
suppress his statement to an assistant State's Attorney, that the court erred when it excluded
testimony from aparticul ar witness, and that the prosecution made improper remarksduring closing
argument. Thiscourt found that the denial of the motion to suppress and the State'sremarks during
argument were proper, but remanded the case to the trial court for an inquiry to determine the

competence of the proffered witness, an 11-year-old psychiatric patient, and the relevance of his

‘Defendant has two additional appeals pending in this court
under case numbers 1-09-3430 and 1-10-0718.
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testimony. People v. Makiel, 263 I1l. App. 3d 54 (1994) (Makiel 1). Our supreme court denied
defendant's petition for leave to appeal. Peoplev. Makiel, 157 I1l. 2d 514 (1994).

14  Onremand, thetrial court conducted the hearing and determined that the witness' testimony
was not relevant. We affirmed that judgment on appeal. Peoplev. Makiel, No. 1-97-2140 (1998)
(unpublished order under Supreme Court Rule 23). Our supreme court denied defendant's petition
for leave to appeal. Peoplev. Makiel, 179 I1l. 2d 604 (1998).

15  InJune 1995, defendant, through private counsel, filed a petition for relief under the Post-
Conviction Hearing Act (the Act) (725 ILCS 5/122-1 et seq. (West 1994)) raising several claims of
ineffective assistance of both his trial and appellate counsel. Defendant's petition was initially
stayed pending completion of hisdirect appeal. Thereafter, the petition was supplemented, and the
State moved to dismiss. In April 2002, defendant again supplemented his petition, and the State
filed a supplemental motion to dismiss. The circuit court granted the State's motion and dismissed
defendant's postconviction petition during second-stage proceedings under the Act.

16  On appeal, defendant argued that his petition should have been advance to an evidentiary
hearing becausethecircuit court improperly relied on evidence outside the record when considering
hisclaim that trial counsel rendered ineffective assistance when shefailed to interview or call Sam
Ilich as awitness. Defendant also argued that an evidentiary hearing was necessary to determine
if appellate counsel was ineffective when shefailed to raise issues on direct appeal challenging (1)
the trial court's exclusion of evidence that one of the State's witnesses lied when he denied having
apending forgery charge, and (2) thetrial court's exclusion of character testimony regarding two of
the State's witnesses.

17  Upon review, this court noted that defendant attached to his postconviction petition an
affidavit from Sam Ilich which indicated that his testimony would have directly contradicted that
of Todd Hlinko, the State's key witness. People v. Makiel, 358 Ill. App. 3d 102, 106-07 (2005)
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(Makiel 11). Hlinko testified at trial that he, defendant and Ilich drove to the gas station together in
ablue Oldsmobile Cutlass owned by their friend, John Miller, who had |oaned the car to defendant
for transmission repair work. Makiel I, 263 Ill. App. 3d at 55-56. Hlinko testified that he and
defendant entered the gas station while Ilich remained in the car. Hlinko testified that defendant
took the manager, Katherine Hoch, into the back room and demanded money from her. Hlinko
heard a single gunshot. Defendant then exited the back room holding a gun and a purse, grabbed
cigarettes and an envelope from the cash register, and the men returned to the car and left the gas
station. Id. at 56.

18  Wefurther noted that Ilich was tried for murder and acquitted. Makiel 11, 358 11I. App. 3d
at 106. Afterwards, the State dismissed the murder and armed robbery charges against Hlinko in
exchange for his testimony against defendant. The State also agreed to a five-year sentence on
Hlinko's pending drug charge, which would run concurrent with afive-year sentence hewas serving
for aviolation of conditional discharge for an unrelated aggravated battery. Id.

19 Inhisaffidavit, Ilich stated that he would have testified that he was not with defendant or
Hlinko on the night of the shooting. Id. at 107. He also would have testified that the Cutlass was
inoperable. Ilich further averred that he never saw defendant with agun, and that defendant never
indicated to him that he committed the robbery-murder. 1d. Ilich stated that he was never contacted
by trial counsel. Id. at 110.

110 Inreviewingdefendant'spostconviction petition, thecircuit court foundthat trial counsel was
aware of a statement made by Ilich that he was at the scene with defendant and Hlinko at the time
of the murder, and that counsel determined that if Ilich testified at trial, his testimony could be
detrimental to defendant's case. 1d. at 110. Upon review, we found that the circuit court's
conclusion wasnot based ontherecord. Id. Instead, the court had engaged infact-findingandrelied

on matters outside the record in dismissing defendant's allegation. Id. at 112. We noted that Ilich
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had been acquitted, and found that there were factual questions regarding the court's reasoning that
trial strategy regarding the detrimental effect of Ilich's testimony motivated defense counsel's
decision not to call llichasawitness. Id. at 107. We concluded that factual questions existed asto
whether trial counsel's failure to interview and call Ilich as a witness rendered defendant's trial
fundamentally unfair, and we remanded the case for an evidentiary hearing under the Act. Id. at
1009.

111 In addition, we determined that an evidentiary hearing was necessary to determineif
appellate counsel rendered ineffective assistance when shefailed to rai se two challenges on appeal .
First, defendant alleged that appellate counsel should have challenged thetrial court's exclusion of
evidence that one of the State'switnesses, Allen Martin, had aforgery charge pending against him.
During cross-examination, Martin expressly denied that such a charge was pending, and the trial
court precluded defense counsel from introducing a certified copy of that charge. Id. at 113. On
review, wefound that therecord raised " questions of fact asto whether cross-examination of Martin
regarding his pending forgery charge would reasonably tend to show that his testimony was
influenced by bias, interest, or motive to testify falsely." 1d. at 115. Specifically, we found that
there was a factual question as to what strategy motivated appellate counsel to not raise this
challenge on appeal. Id. at 116. We also found there were questions as to whether the State had
"leverage over Martin justifying defendant's allegation that Martin had a possible bias or motive to
fabricate due to the pending forgery charge." Id. We determined that these questions could only
be answered at an evidentiary hearing. Id.

112 Second, defendant alleged that appellate counsel should have challenged the trial court's
ruling that precluded defensewitness Brian Spodach fromtestifying that two of the State'switnesses,

Allen Martin and Shane Miller, had reputationsin the community for being untruthful. Martinand
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Miller were called by the State to corroborate Hlinko's testimony. Martin testified that he saw
defendant and Hlinko at the gas station at the time of the murder, astestified to by Hlinko. Id.
113 Hlinko had also testified that after the robbery, the men picked up Shane Miller from his
house, and he sat in the rear seat of the car with Ilich. 1d. Hlinko testified that the men droveto the
Calumet Expressway, defendant handed a gun to Hlinko and told him to get rid of it, and Hlinko
threw the gun out the car window into the Cal-Sag River. Makiel I, 263 11l. App. 3d at 57. Hlinko
said Miller asked him what he threw out the window, and he told Miller it wasagun. Id.

114 Shane Miller testified that he was told about the robbery and shooting while at defendant's
house. Makiel I, 35811l. App. 3d at 116. Miller further testified that he saw Hlinko throw an object
out the car window and, when he asked Hlinko what it was, Hlinko told himit wasagun. 1d. at 116-
17. Miller also said Spodach picked him up from defendant's house. Id. at 117.

115 Tedtifying for the defense, Spodach denied ever picking up Miller from defendant's house.
Id. When defense counsel asked Spodach about Miller and Martin's reputations in the community
for truthfulness and veracity, thetrial court sustained the State's objections and refused to allow the
testimony. 1d. Onreview, wefound that therewere factual questionsasto "whether thetrial court's
refusal to alow the reputation evidence deprived the jury of information regarding the credibility
of Martin and Miller, thereby depriving defendant of theright to afair trial." Id. at 119. Wefound
that there were factual questions as to what strategy motivated appellate counsel to not raise this
challenge on appeal, and whether counsel's failure to do so constituted ineffective assistance of
counsel. 1d. We determined that these questions could only be answered at an evidentiary hearing
and remanded the case for third-stage proceedings under the Act. Id.

116 At the evidentiary hearing, Sam Ilich testified for defendant that he had been livingin
Californiasince 1985, but returned to Illinois briefly in 1988. On March 17, 1989, Ilich was called

to a sheriff's police station in California in regards to a traffic violation. While there, he was



1-08-0921

interviewed by Calumet City police detective David Macudzinski regarding the armed robbery and
murder that occurred at the Mobil gas station in October 1988. Pursuant to the detective's request,
llich handwrote a statement summarizing their discussion regarding his knowledge about the
murder. llich testified that the information contained in his handwritten statement was true and
correct. Ilich wasdetained at the sheriff's station, and two dayslater waived extradition to Illinois.
117 On March 21 and 22, 1989, Ilich was questioned at the Calumet City police station by
Assistant State's Attorney (ASA) Patrick Quinn, and police officers Daniel McDevitt and Kelly
Mathews. At3am., inthe presence of thesethreeindividuals, Ilich signed atypewritten statement
that had been prepared by one of them. Under the typewritten portion of the statement, Ilich
handwrote "[t]here is nothing further that | can add.” Ilich testified that the information in that
statement was "absolutely not" true.

118 Ilich wassubsequently charged with thefirst degree murder and armed robbery in this case.
Pursuant to amotion to quash hisarrest, llich's first handwritten statement was suppressed and not
allowed at his trial. llich also moved to suppress the typewritten statement and testified at the
hearing on that motion. At histrial, llich testified about the circumstances surrounding his signing
of the typewritten statement and presented an alibi defense. Ilich testified that he was not with
defendant on the night of the murder. The jury found Ilich not guilty.

119 Attheevidentiary hearing, Ilich further testified that in March 1990, whileincarcerated prior
to histrial, he signed an affidavit denying any involvement in thiscase. Ilich'scell mate prior to his
trial was his codefendant at that time, Todd Hlinko. lich and Hlinko discussed the case, but Hlinko
never told Ilich that he was involved in the case. Ilich saw Hlinko sign an affidavit also. llich
identified a letter dated April 28, 1989, written to defendant by Hlinko, as dictated by Ilich, and
signed by Ilich. Hlinko added some of his own commentsto the letter and signed it also. No one

had asked them to write this letter to defendant.
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120 In May 2000, about 10 years after his acquittal, Ilich prepared another affidavit to be
submitted with defendant's postconviction petition. Ilich testified that theinformation stated in that
affidavit was the truth.

121 |llichtestified that Shane Miller was Hlinko's friend whom Ilich had met only a couple of
times. Allen Martin was Ilich's friend and had visited him four timesin jail. 1lich and Hlinko had
many joint visitsand nearly alwayswent to thevisitation areatogether. Ilich discussed the casewith
Martin, and he believed Miller had been there during one of the visits.

122 Following his acquittal, Ilich returned to California. He was never contacted by anyone
about testifying at defendant's trial. 1lich acknowledged that his mother testified to his alibi at his
trial, and that she subsequently came to Illinois from California and testified at defendant's trial.
Ilich denied knowing that his mother was coming to Illinois at that time. In 2006, postconviction
counsel contacted Ilich, who willingly agreed to testify at thishearing. 1lich acknowledged that in
1999 he was found guilty of felony domestic violence in California and placed on probation.

123 Defendant's exhibits, being llich's statements, affidavits, letter and the transcript of Ilich's
testimony from the hearing on hismotion to suppress, were admitted into evidence. Defendant then
rested.

124 Assistant State Appellate Defender Maria Harrigan testified that she had been an appellate
defender for over 19 years and represented defendant on direct appeal. In preparing the appeal, she
read defendant'strial record, including the documentsin the common law record and the transcripts
of thereport of proceedings, and made notes of issues she could possibly raise. Defendant's motion
for a new trial had raised 54 issues. She discussed the case and the potential issues with her
supervisor. She also discussed the appeal with defendant by |etter and over the telephone, and sent

him a copy of her brief. Defendant wrote her several letters during thistime. Counsel noted the
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threeissues she raised on appeal and this court's disposition on thoseissues. She further noted that
shefiled a petition for leave to appeal with our supreme court after losing two of the issues.
125 Harrigan acknowledged that shedid not rai setheissuesregarding Brian Spodach's character
testimony or Allen Martin's pending forgery charge. Counsel could not explain why she did not
raise those issues on appeal. Harrigan recalled reading their trial testimony, but testified that she
had no memory of specifically considering and rejecting those issues.
126 Harriganidentified aletter defendant wrote to her dated December 7, 1992, asking why she
did not raise certain issues on appeal. He specifically asked "[c]ouldn’t you find anything on the
sanctionsthat were placed against the defense concerning cross examination of State'switnessAlan
Martin?' Harrigan also identified aletter shewroteto defendant in responsein which she stated "as
| explained to you in October, | raised all possibleissues.” Counsel's letter further stated:
"It is the appellate attorney's job to determine which

issues have true legal merit. | spent a great deal of time

researching the issuesin your case and conferenced with the

supervisor on al decisions. We both came to the conclusion

that the issues raised were the only legaly sound non-

frivolous issues.”
Harrigan explained that shetold defendant that the reason she did not raise an issueregarding Allen
Martin, as well as the other issues he questioned, was because they were frivolous and not legally
sound. Counsel acknowledged that she did not recall any sanctions against the defense due to a
discovery violation regarding Martin, and that, at thistime, she was not certain what defendant was
referring to in hisletter.
127 Harrigan reviewed defendant's motion for a new trial in court and noted that issue number

15 stated "[i]t was error for the Court not to allow the defense to prove up Alan Martin's pending
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forgery charge, which he denied in court." Harrigan testified that she had reviewed that issue in
defendant'sposttrial motion while preparing defendant'sdirect appeal, and did not raiseit on appeal .
128 DebraNiesen, defendant's trial counsel, testified that she has been employed by the Cook
County Public Defender's Officefor over 27 yearsand isthe chief of the multiple defendant division
where she supervises attorneys who do felony work, including capital litigation. The State sought
the death penalty against defendant. The assistant public defenders (APD) who assisted with the
case were Gary Copp and Brian Dosch. In preparation for trial, Niesen filed numerous motions,
interviewed witnesses, and visited the crime scene. Pursuant to defendant’s wishes, she presented
an alibi defense. According to that alibi, Ilich was not with defendant on the night of the murder.
129 Inadditiontothediscovery in defendant's case, Niesen also received discovery for Ilich and
Hlinko's cases, which included police reports and statements the men made. Ilich was tried prior
to defendant, and Niesen attended the hearing on Ilich's motion to quash hisarrest. Ilich also filed
aseparate motion to suppress a statement he madeto police. Niesen could not recall if she attended
the hearing on that motion, but she read the transcript from it prior to defendant'strial. Niesen did
not attend Ilich'strial, but read the transcript from it.

130 Prior to defendant's trial, Niesen reviewed the typewritten statement Ilich gave to ASA
Quinn. In that statement, Ilich stated that one night in October 1988, he went to the Mobil gas
station with defendant and Hlinko, and remained inside the car while defendant and Hlinko entered
the station. When they returned to the car, one of them tossed apack of cigarettesto Ilich, and they
drove around in the car. Counsel noted that this part of Ilich's statement corroborated information
contained in the chargesthat cigaretteswere taken from the gas station. Hlinko also testified to that
fact at defendant'strial. Ilich'sstatement further indicated that the men picked up Shane Miller, then

stopped to use a bathroom in the same area where K atherine Hoch's purse was found in atrash bin.

- 10 -
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131 Niesentestified that llich's statement said the men drove across a bridge over the Cal-Sag
Channel and an item was tossed into theriver. llich asked what theitem was, and Hlinko told him
"agun." Themen returned to the Mobil gas station and weretold by policethat they could not enter
the station because it was a crime scene. Niesen identified the typewritten statement, noting that it
contained alot moredetail than what she had just mentioned. She also identified thetranscript from
the hearing on Ilich's motion to suppress that statement, noting that the witnesses at that hearing
included Ilich, ASA Quinn, and officers McDevitt and Mathews. Ilich had testified at the motion
hearing that he did not read the statement before signing it, that the police manipulated him into
making the statement, and that its contentswere not true. Niesen also reviewed theinitial statement
Ilich gave when he was interviewed in Californiain which he denied any knowledge of the armed
robbery and murder.

132 Niesentedtified that prior to defendant'strial, she reviewed "everything regarding Mr. llich
and histrial and his motions and his statements that he made to police, everything about Mr. llich."
Niesen acknowledged that shedid not call Ilichto testify at defendant'strial. She explained that she
and her partners discussed having him testify. They decided not to call Ilich as a witness because
they believed the impeachment that would be brought out by histestimony regarding the statement
he gave to ASA Quinn "was so damaging” to defendant because it had defendant entering the gas
station on the night of the murder with agun in the car. Niesen further explained that defendant
"had not given any incriminating or incul patory statementsthat put him at the gas station, and so this
would be one extra person to put my client at the gas station that we didn't need.”

133 llichpresented analibi at hisowntrial. Hismother, Carol Ilich, and other witnesses testified
tothat alibi at histrial. Niesen called Carol Ilich asawitness at defendant'strial. Niesen planned
to ask Carol about her son'salibi becauseit would have been agood way to present thefact that Ilich

had an alibi without having the negative effects of impeachment which placed defendant at the gas

- 11 -
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station. Niesen, however, was not allowed to present that testimony becausethetrial court granted
the State's motion in limine barring that testimony. The court also barred any testimony that Ilich
was acquitted.

134 Niesentestified that she never contacted Ilich prior to defendant's trial because she did not
think anything good could come from histestimony due to the damaging statement he had given to
ASA Quinn regarding defendant. Niesen read an affidavit Ilich signed prior to defendant's trial
averring that the statement he gave Quinn was false, that he was not with defendant on the day of
the murder, and that he did not see defendant with agun. 1lich claimed he made the fal se statement
because he was threatened by police. Niesen had this affidavit prior to defendant's trial and still
decided not to call Ilich as a witness. She explained that, regardiess of the affidavit, the
impeachment woul d be presented through the statement 11ich madeto Quinnwhich placed defendant
at the gas station.

135 Niesen also read the affidavit Ilich signed in 2000 claiming that if he had been called asa
witness at defendant'strial, hewould have testified that he was not with defendant or Hlinko on the
night of the murder, and that the Cutlass was inoperable. Niesen testified that even if she would
have received this affidavit prior to trial, she still would not have called Ilich as a witness because
he would have been impeached by his statement to ASA Quinn that defendant was at the murder
scene with a gun on the night of the murder. One reason that Ilich's trial had been severed from
defendant's was because of the statement Ilich made to ASA Quinn that incriminated defendant.
136 Niesen acknowledged that she was aware that the State had made a deal with Hlinko in
exchange for histestimony against defendant and characterized it asthe "deal of the century.” She
further acknowledged that Ilich had claimed that his statement to ASA Quinn was not true and that
hetestified contrary to that statement at hismotion hearingsandtrial. Shenoted, however, that Ilich

told Quinn that his statement was true.

- 12 -
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137 Niesen also acknowledged that defendant's trial transcript showed that the day before jury
selection, Mark Miller, a supervisor in the public defender's office, asked the court for funds to
procure Ilich's presence "for purposes of giving trial testimony.” Niesen did not recall the request
and did not recall if she wasin the courtroom when it was made. Miller was not part of the defense
team, and she did not know why he appeared in the courtroom to speak on the case. Miller did not
make the request pursuant to any discussions with Niesen. In addition, Niesen did not recall APD
Brian Dosch telling the court that 1lich's alibi was critical to defendant's case. Niesen wasthefirst
chair counsel responsible for making all final decisions, and Dosch was the third chair counsel.
Niesen acknowledged that the State argued that if Carol Ilich wasallowedtotestify to her son'salibi,
it would attempt to use Ilich's statement to impeach his mother's testimony. Niesen again testified
that she never contacted Ilich because shedid not need to do so and it would have been "to no avail ."
Niesen believed Ilich's testimony would be "ineffective," and his statement to ASA Quinn would
be "detrimental” to the defense.

138 Niesen confirmed that Ilich never said he planned the robbery or murder with defendant and
Hlinko, never said he had any knowledge that they were going to commit an armed robbery or
murder, and never said he entered the gas station. Ilich removed himself from any involvement in
the offense, and said he did not know defendant and Hlinko committed the robbery or murder when
they returned to the car. Ilich did not know what was thrown away in the garbage can in the alley,
and did not know that the item thrown out the car window was a gun until after Hlinko told him.
All of thistestimony was presented at Ilich's trial.

139 The parties stipulated that if the State called Patrick Quinn as a witness at the evidentiary
hearing, his testimony would be consistent with his prior testimony from the hearing on Ilich's
motion to suppress and from llich's trial. Quinn would also identify the written statement he took

from llich.

- 13 -
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140 In rebuttal, defendant presented a certified copy of Allen Martin's forgery charge and
conviction. The charge was pending against Martin when he testified at defendant's trial. The
parties also stipulated that Niesen made an offer of proof at trial that Brian Spodach would testify
that ShaneMiller and Allen Martinwereliars, and that wastheir reputation in the community where
they lived. Counsel's offer of proof was quoted in Makiel 11. 358 I1l. App. 3d at 118.

41 Thecircuit court noted that 54 issues had been raised in defendant's posttrial motion which
technically could have been raised on direct appeal. It further noted that appellate counsel Harrigan
had raised three major issues on appeal, which had some success with a remand to consider one
issue and a dissent on another issue. The court found that the impeachment of Allen Martin with
his pending forgery charge was an extrinsic type of issue because it was not direct impeachment of
afact at issueinthecase. Thecourt found that, considering all thefactors, Harrigan'sfailuretoraise
this issue on appeal was not enough to establish ineffective assistance of counsel. The court
remarked that the issue could have been raised on appeal and found to be an error, but instead, that
the major matters in the case were raised in other issues. The court further commented that there
could have been some value in any of the other 53 issues raised in the posttrial motion.

42 Inregardsto Brian Spodach's character testimony, the circuit court read trial counsel's offer
of proof, as quoted in our opinionin Makiel 11 (358 11I. App. 3d at 118) and found that counsel was
attempting to have Spodach give his individual opinion of the witnesses' reputations rather than
explaining thewitnesses reputationsfor truthfulnessinthe community. Thecourt foundthatinlight
of the entire record and the performance of appellate counsel, defendant did not present evidence
which indicated alevel of ineffectiveness that established a constitutional violation of hisright to
counsel.

143 Regardingtrial counsel Niesen's performance, the court found that Ilich wasaparticipant in

this case, and that either his testimony could be believed that he had an alibi and was not present,
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or the State's evidence could be believed that he was present. The court noted Niesen's testimony
that she observed Ilich testify at his motion hearing and read all of his other transcripts, documents
and statements. The court found that Ilich's statement to ASA Quinn mostly implicated defendant
in the offense and that it was "rather damning." The court further found that there was no question
that if Ilich had been called to testify, that his statement to ASA Quinn would have been used to
impeach him, and that suchimpeachment would " certainly" haveimplicated defendant " greatly" and
corroborated Hlinko's testimony. The court concluded that this was an issue of strategy and that
Niesenwasnot ineffectivefor failingto call Ilich asatrial witness. Based onitsfindings, thecircuit
court denied defendant's petition for postconviction relief.

44  Onappeal, defendant first contendsthat thecircuit court erred in denying him postconviction
relief because the evidence presented at the evidentiary hearing showed that Niesen, his trial
counsel, was ineffective when she failed to interview and present testimony at histrial from Sam
Ilich. Defendant arguesthat the evidencefailed to show that Niesen had a credible strategic reason
for ruling Ilich out as a witness, and that she needed to interview him to assess his credibility.
Defendant claims that Niesen's testimony that she did not call Ilich as a witness because she was
concerned about his statement to ASA Quinn is not credible because it is contradicted by the trial
record which shows that the defense requested funds to procure Ilich's appearance the day before
jury selection. Defendant further argues that it was unreasonable for Niesen to not interview llich
because she was not informed of the relevant testimony he had to offer, which would have rebutted
Hlinko's testimony. Defendant asserts that the jury could have believed Ilich over Hlinko, and
therefore, this case must be remanded for anew trial so Ilich can testify.

145 To receive postconviction relief, defendant must show that he suffered asubstantial
deprivation of his constitutional rights in the proceedings which resulted in his conviction and

sentence. Peoplev. Pendleton, 223 111. 2d 458, 471 (2006). During thethird stage of postconviction
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proceedings, it is defendant's burden to establish that he suffered a constitutional violation. 1d. at
473. Following a third-stage evidentiary hearing that involved fact finding and credibility
determinations, thecircuit court'sruling on defendant's postconviction petition will not bedisturbed
on review unlessit is manifestly erroneous. Id. Manifest error is error that is plain, indisputable,
and clearly evident. Peoplev. Taylor, 237 Ill. 2d 356, 373 (2010).

146 Duringanevidentiary hearing, the circuit court isresponsiblefor determining the credibility
of the witnesses, weighing their testimony, resolving any conflicts in the testimony, and drawing
reasonable inferences from the evidence. Peoplev. Rovito, 327 I1l. App. 3d 164, 172 (2001). The
credibility of the witnessesisnot aquestion for thereviewing court. Taylor, 237 I1l. 2d at 378. The
circuit court was able to observe and hear the witnesses testify, and therefore, was in a better
position than the reviewing court to engage in fact-finding and make credibility determinations. Id.
147 Claims of ineffective assistance of counsel are evaluated using the two-prong test handed
down by the United States Supreme Court in Srickland v. Washington, 466 U.S. 668 (1984). People
v. Graham, 206 111. 2d 465, 476 (2003). To support aclaim of ineffective assistance of trial counsel,
defendant must demonstrate that (1) counsel's representation was deficient, and (2) as aresult, he
suffered prejudice that deprived him of a fair trial. Srickland, 466 U.S. at 687. To establish
prejudice, defendant must show that thereisareasonable probability that, but for counsel's deficient
performance, the result of the trial would have been different. Graham, 206 Ill. 2d at 476. |If
defendant cannot prove that he suffered prejudice, this court need not determine whether counsel's
performance was deficient. 1d. The decision of whether to call awitnessto testify on defendant's
behalf isamatter of trial strategy that restsin counsel's discretion, and such decisions are generally
immune from claims of ineffective assistance of counsel due to the strong presumption that they

reflect sound strategy, not incompetence. Peoplev. Enis, 194 1I. 2d 361, 378 (2000).
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7148 Here, wefind that the circuit court's determination that Niesen did not render ineffective
assistance was not manifestly erroneous. Thecircuit court concluded that Niesen credibly testified
that her decision not to call 1lich asawitness at defendant's trial was amatter of trial strategy. The
court noted that Niesen testified that she personally observed Ilich testify at hismotion hearing, and
that sheread all of the other transcripts, documents and statementsrelated to Ilich. The court found
that llich's statement to ASA Quinn was "rather damning” because it mostly implicated defendant
in the offense. The court further found that there was no question that if Ilich had been called to
testify, that his statement to ASA Quinn would have been used to impeach him, and that such
impeachment would "certainly" have implicated defendant "greatly" and corroborated Hlinko's
testimony.

149  Ourreview of therecord reveal sthat the evidence presented at thethird-stage postconviction
hearing supported the circuit court's conclusions. Niesen testified that she attended the hearing on
Ilich's motion to quash his arrest where she had the opportunity to personally observe him testify.
She also read the transcripts from Ilich's hearing on his motion to suppress and from histrial. The
witnesses at the suppression hearing included Ilich, ASA Quinn, and officers McDevitt and
Mathews. From reading the transcript, Niesen knew that defendant claimed that his statement to
Quinn was not true and that the police had manipulated him into making the statement. However,
she also knew how Quinn and the two police officers testified.

150 Therecord showsthat Niesen repeatedly and consistently testified that shedid not call Ilich
asawitness at defendant'strial because she was extremely concerned about the damaging effect of
his statement to ASA Quinn. Niesen expressly noted that Ilich's statement corroborated Hlinko's
testimony and information that was contained in the charges against defendant. Niesen explained
that defendant "had not given any incriminating or inculpatory statements that put him at the gas

station, and so thiswould be one extra person to put my client at the gas station that we didn't need.”
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She noted that Ilich's statement also put defendant in the same area where Hoch's purse was found
in the trash bin. Niesen testified that she and her partners did discuss having Ilich testify and
decided against it because they weighed his testimony against the impeachment that would be
brought out by his statement to Quinn and determined that the statement "was so damaging” because
it had defendant entering the gas station on the night of the murder with agun in the car.

151 Therecord further shows that Niesen repeatedly testified that it was not necessary for her
to personaly interview Ilich. Niesen testified that she reviewed "everything about Mr. Ilich" and
decided not to contact him because she had determined that nothing good would come from his
testimony due to the damaging statement he had given to ASA Quinn. Niesen testified that
contacting Ilich would have been "to no avail" because histestimony would be"ineffective" and his
statement to ASA Quinn was "detrimental” to defendant's defense.

152 Inaddition, Niesentestified that shedid not recall Mark Miller'srequest for fundsto procure
Ilich's presenceto testify the day before jury selection. Niesen testified that she did not discuss any
such request with Miller, that he was not part of the defense team, and that all final decisionsin
defendant's case were made by her asfirst chair counsel. Presiding over the evidentiary hearing, it
was the circuit court's responsibility to determine the credibility of the witnesses, resolve any
conflictsin the evidence, and draw reasonabl e inferences from the evidence. Wefind no reason to
disturb the circuit court's determination that Niesen credibly testified that she did not call Ilich as
awitness as a matter of trial strategy. Based upon our review of the record before this court, we
conclude that the circuit court's finding that trial counsel did not render ineffective assistance was
not manifestly erroneous.

153 Defendant next contends that the circuit court erred when it found that Harrigan, his
appellate counsel on direct appeal, was not ineffective when she failed to raise issues challenging

thetrial court'sexclusion of evidencethat Allen Martin had apending forgery charge, and the court's
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barring of Brian Spodach'stestimony that Martin and Shane Miller had reputationsinthe community
for being untruthful. Defendant correctly notesthat Harrigan testified at the evidentiary hearing that
she had no recoll ection of considering these specificissueswhen she prepared hisappeal. Heargues
that the issues had merit, that the State would not have been ableto provethetrial court's erroneous
rulingsharmlesson direct appeal, and therefore, that hewas prejudiced by Harrigan'sfailuretoraise
the issues.

154 Defendant acknowledgesthat there was no evidencethat Allen Martin had made adeal with
the Statein exchangefor histestimony, but arguesthat areasonabl einference could have been made
that Martin believed he would not be charged because he was providing testimony that was
favorable for the State. In regards to the trial court's ruling which barred Spodach's character
testimony, defendant argues that the evidence in this case was close, that the State relied solely on
the credibility of Hlinko, Martin and Miller and the corroborative nature of their testimony, and that
damage to the credibility of any one of them would have impacted the believability of the others.
Defendant asserts that if Harrigan decided not to raise these two issues on appeal because she
thought they were frivolous, she was wrong.

155 Asstated above, following athird-stage evidentiary hearing that involved fact finding and
credibility determinations, the circuit court's ruling on defendant's postconviction petition will not
be disturbed on review unlessit is manifestly erroneous. Pendleton, 223 1l. 2d at 473. Claims of
ineffective assistance of appellate counsel are also reviewed under the two-prong test announced in
Srickland. Peoplev. Harris, 206 I11. 2d 293, 326 (2002). To succeed, defendant must show that
counsel's failure to raise the issues on direct appeal was objectively unreasonable, and that he was
prejudiced by this decision. Id. In other words, defendant must establish that, but for counsel's
errors, there is a reasonable probability that his appeal would have been successful. People v.

Petrenko, 237 111. 2d 490, 497 (2010). Appellate counsel isnot required to raise every conceivable
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issueondirect appeal, and if counsel concludesthat anissueiswithout merit, then counsel'sdecision
to refrain from raising it is not incompetence. People v. Barrow, 195 1. 2d 506, 522-23 (2001).
Generally, counsel's decision not to raise an issue on appeal is given substantial deference (Harris,
206 111. 2d at 326), and unless the underlying issue is meritorious, defendant was not prejudiced by
counsel's failure to raise it on direct appeal. Barrow, 195 Ill. 2d at 523. During the third stage of
postconviction proceedings, it is defendant's burden to establish that he suffered a constitutional
violation. Pendleton, 223 1ll. 2d at 473.

156 Weremanded this case to the circuit court for an evidentiary hearing to determine, in part,
what strategy motivated appellate counsel to not raise these two challenges on appeal. At that
hearing, Harrigan testified that she could not explain why she did not rai se the issues on appeal, and
that she had no memory of specifically considering and rejecting thesetwo issues. Shetestified that
sheread therecord, including defendant's posttrial motion, which raised 54 issues. One of theissues
raised in that motion was that the trial court erred when it did not allow the defense to prove up
Martin's pending forgery charge. Harrigan testified that she discussed the potential issueswith her
supervisor, discussed the appeal with defendant, and raised the three i ssues she believed had merit
on appeal.

1157 The State then produced aletter Harrigan had written to defendant shortly after shefiled his
appellate brief in 1992 in which she informed him that she had "raised all possible issues." In her
letter, Harrigan explained that she had spent alot of time researching the issues and discussed her
decisionswith her supervisor. Counsel stated "\We both cameto the conclusion that theissuesraised
were the only legally sound non-frivolous issues.” Based on this evidence presented at the
evidentiary hearing, it appears that counsel did not raise the two impeachment issues on appeal

because she deemed them frivolous. Generally, we would give substantial deferenceto Harrigan's
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decision. Harris, 206 I1l. 2d at 326. However, we must further determine whether defendant was
prejudiced by counsel's decision.

158 Here, wefind that the circuit court's ruling that appellate counsel did not render ineffective
assistance was not manifestly erroneous because defendant failed to show that he was prejudiced
by counsdl's failure to raise these two challenges on direct appeal. In regards to Allen Martin's
pending forgery charge, the only evidence defendant presented at the evidentiary hearing was the
certified copy of Martin'sforgery charge and conviction. Thisevidence showed that the chargewas
pending against Martin when he testified at defendant'strial, which directly contradicted Martin's
denial of thecharge. Thedefense should have been allowed tointroducethisevidenceat defendant’s
trial to show that Martin'stestimony may have beeninfluenced by bias, interest or amotiveto testify
falsely. Peoplev. Triplett, 108 111. 2d 463, 475-76 (1985). Defendant hasthereby demonstrated that
the trial court erred when it barred defense counsel from introducing the certified copy of the
pending chargeat trial. However, although thetrial court erred, appellate counsel was not required
toraisethisissueon appeal if she determined that it was not meritorious. Barrow, 195111. 2d at 522-
23.

159  Thepurposeof introducing evidence of the pending forgery chargewoul d have beento show
thejury that Allen Martin had just lied on the stand when he denied that such a charge was pending.
The charge also would have shown that the State had leverage over Martin which may have
influenced him to testify favorably for the State, causing the jury to question the veracity of his
testimony. Therecord shows, however, that although Martin was not impeached with this pending
charge, the defense extensively impeached him by other means. For example, Martin testified that
he was not drunk on the night of the murder, and he denied telling APD Bill Ward, one of
defendant's attorneys, that he got into a fight with defendant and Hlinko at the gas station. Ward
subsequently testified that Martin had told him that he was drunk that night and that he got into a
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fight with thetwo men at the station. Martin also admitted that APD Ward had asked him if hewas
Allen Martin because he wanted to speak with him about the case, and Martin denied who he was
three times before finally admitting that he was Allen Martin.

160 Therecord thus showsthat the jury had been presented with other evidence that impeached
Martin's testimony and would have caused the jury to question hisveracity. Nevertheless, thejury
found the evidence, which included testimony from many other witnesses, sufficient to find
defendant guilty beyond a reasonable doubt. Based on this record, appellate counsel reasonably
could have determined that challenging thetrial court'sexclusion of Martin's pending chargewould
not have been a meritorious issue on appeal. Defendant has not established that his conviction
would have been reversed on appeal if counsel had raised thisissue. He therefore has not met his
burden of showing that he was prejudiced by counsel's failure to raise the issue on appeal.
Accordingly, the circuit court's ruling that appellate counsel was not ineffective for failing to raise
the issue was not manifestly erroneous.

61 Defendant also contends that appellate counsel rendered ineffective assistance because she
failed to raise an issue on appeal challenging thetrial court's ruling which barred Brian Spodach's
character testimony that Allen Martin and Shane Miller had reputationsin the community for being
untruthful. When this court remanded this casefor the evidentiary hearing, we found that therewas
afactual question that needed to be answered as to "whether the trial court's refusal to alow the
reputation evidence deprived the jury of information regarding the credibility of Martin and Miller,
thereby depriving defendant of the right to afair trial.” Makiel I1, 358 I1l. App. 3d at 119.

162 At theevidentiary hearing, the only evidence defendant presented related to thisissue was
adtipulation that trial counsel Niesen had made an offer of proof at trial that Spodach would testify

that Miller and Martin were liars, and that was their reputation in the community where they lived.
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Thisoffer of proof wasalready inthe record, and was quoted by thiscourt in our opinion remanding
the case for the evidentiary hearing. Id. at 118.

163 At the third-stage evidentiary hearing, it was defendant's burden to prove that he was
prejudiced by appellate counsel's failure to raise thisissue on appeal. Pendleton, 223 111. 2d at 473.
The hearing was defendant's opportunity to present evidence to prove his claim, such as testimony
or an affidavit from Brian Spodach regarding what he would have testified to at defendant's trial.
Tria counsel's offer of proof merely preserved theissuefor appeal. The offer of proof, itself, isnot
evidence. Defendant presented no evidence at the hearing in support of thisclaim. Accordingly,
we find that defendant failed to establish that he was prejudiced by appellate counsel's failure to
raise theissue on appeal. Therefore, we hold that the circuit court's finding that appellate counsel
did not render ineffective assistance was not manifestly erroneous.

164 Finaly, defendant contends that the circuit court misapplied the law and misread the facts
of the case when it denied him postconviction relief at the third-stage proceedings. Specifically,
defendant claimsthat the circuit court misstated the law when it referred to Allen Martin's pending
forgery charge as "collateral impeachment." Defendant argues that a witness bias is never
"collateral." Our review of the record reveal s no misunderstanding of the law by the circuit court.
Therecord shows that the court used the term "collateral impeachment™ as a characterization when
it explained that the pending charge was not "direct impeachment regarding the facts of the case
itself."

165 Second, defendant claims that the circuit court misinterpreted the record when it said that
Brian Spodach was attempting to testify to his"individual opinion” rather than presenting testimony
regarding Martin and Miller's reputations in the community. Based upon our finding above that

defendant failed to present any evidence on this issue at the evidentiary hearing and failed to
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establish that he was prejudiced by appellate counsel's failure to raise the issue on appeal, thetrial
court's characterization of Spodach's testimony is of no import.

166 Defendant further claimsthat the circuit court found that an attorney can only be ineffective
is she fails to interview or subpoena a "major witness' who would "greatly impact the case." He
also claimsthe circuit court mistakenly believed it was being directed to determineif it could find
counsel "not to be ineffective." In addition, defendant argues that the circuit court believed that
under Srickland, it was allowed to consider its own hindsight opinion asto why appellate counsel
did not raise the two issues on direct appeal. This court has thoroughly read the record and we find
that defendant’s claims are simply wrong and a misinterpretation of the circuit court's words.

167 Lastly, defendant argues that the circuit court mistakenly found that trial counsel had
observed Sam lIlich testify at the hearing on his motion to suppress when counsel actually testified
that she could not recall if she attended that hearing, but she did attend the hearing on Ilich'smotion
to quash hisarrest. We find no import in the circuit court's misstatement. The record shows that
at thehearing on Ilich'smotion to quash, hisinitial statement madeto the detectivein Californiawas
suppressed. In addition, counsel testified that, although she could not recall if she attended the
hearing on Ilich's motion to suppress, she read the transcripts from the hearing. The record thus
showsthat counsel had observed Ilichtestify at amotion hearing where a statement was suppressed,
and she had read the transcripts from all of his other hearings and trial. Accordingly, the circuit
court's misstatement was irrelevant.

168 For these reasons, we affirm the judgment of the circuit court of Cook County denying
defendant's petition for postconviction relief following an evidentiary hearing.

169 Affirmed.
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