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PRESIDING JUSTICE CAHILL delivered the opinion of the court:
Fouounng a bencn trial, defendant Bhunp Stewart also written as Steward was convicted of
possession unth intent to deliver less than one gram of cocamne- See 720 ILCS 570 YOI o
MSt 200 . He was sentenced as a Blass X ottender 730 ILCS 5 5-5-3: 8
MSt 200 to egnt years n prison. He appeais, ciamng 1 he did not receive a far sentencing
hearmg & ms rignt to confront untnesses agamst hm was violated <3 he received meffective assistance
of counsel M the trial court did not admomsh mm as regquired by Supreme Gourt Ruie 6OS a
O:scial Reports Advance Sheet Nlo. 21 Octover 17, 2001 . A. 605 a . ers- Octoner I,
20001 and 5 nis sentence was excessive. m affirm-

Desendant was indicted for possession of a controlled substance unth ntent to deiiver 730

ILCS S70 YOI« Wes: 2004 . A: tria, O¢sicer Patrick Lee-Baimer testfied that on
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Decemper 28, 20023, ne receved mformation that narcotics were bemg sold at 7041 Soutn
Bmeran Avenue m Blm:aga- Paimer and mis partners set up survelllance across the street from this
address and saw several persons entermg and leaving the property- Paimer wore ms cmnaga police
department uniorm, but a sweatshirt covered his shirt and his star was not visible- aimer approached the
house and knocked on the front door- DDefendant answered. Paimer sad he snowed defendant money,
showed two fingers and sad “give me two.” DDefendant then wrthdrew from mis right pants pocket a clear
plastic bag that contamed a small white rocklike substance- Paimer sad that based on “past experience,”’ he
beheved the baggie contained narcotics. Paimer testfied that he had made &0 narcotcs arrests m ms
career, conducted 30 narcotics surveillances and purchased narcotics whie undercover 7 tmes. Paimer
grabbed the bag from defendant' s hand, told defendant he was a police officer and arrested mm- Baimer
recovered 7™ in a custodial search of defendant.

'The parties stpulated that forensic chemist Dori Leuns, i called as a untness, would testify that
she tested the contents of the bag that Osiicer Paimer recovered from defendant and concluded that it
contamed -B grams of cocamne-

Desendant testfied that he was at the Bmeraid A venue address to mstall burglar bars on the front
door for Eearios Sanchez, who nved there. DDefendant sad Sanchez did not have the proper screws to
mstall the bars so Sanchez went to buy screws while defendant warted mside the house- mgn SBanchez did
not return, defendant decided to leave- As defendant exited through the front door, the pohce, who were on
the doorstep, rushed mn and grabbed him-

Desendant sad the police asked mm and the other people i the house where the “smit’ was located.

Desendant testiied that the police told the two women present, Goco and Eawen, that they were gomg to
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have a policewroman come and search them- ESoco then took a bag of drugs from her pocket and these were
the drugs the ponce found- Eefendant sad he had no drugs on ms person and the officers did not find drugs
on mis person when they searched im. Defendant also testified that a sales transaction never occurred-

The trial court found defendant guity of possession unth mtent to denver- The trial court found
O+icer Paimer s tesumony to be mgnly credie- e also san defendant s version of the facts would
push the notion of a comncidence to its extreme for me to find that at the very moment the defendant went to
Ieave this address the police were there warting to enter.” The trial court ordered a presentence nvestigation

PSH report.

The presentence mvestigation report 1s of record- [t contans defendant s mstory of convictions but
1t does not mclude personal background nformation about defendant, including employment status, education,
marital status, substance use, psychological information, physiological mformation or gang involvement.- A
notation at the end of the report stated that the report could not be completed because defendant was
returned to the pemitentiary where he was being held for parole violations and calls to s public defender were
not returned-

At defendant s sentencing hearing. the trial court asked if both parties have had an opportunity to
review defendant s pre-sentence mvestigation. efense counsel sad, N nave Judage. The judge asked,
Any amendments, corrections, anything ke that?® Desense counsel repned, MNlotning, masmuscn as
defendant was m the linois Department of Gorrections.  The record shows the court then read nto the
record defendant s crumnal history, ncluding his convictions and ncarcerations, and determmed that Blass X
sentencing was mandatory- Defendant' s mstory mciuded convictions and prison terms for robbery,

aggravated robbery, aggravated battery, possession of a stolen vehicle and controlled substance offenses-
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Desense counsel nformed the court “ defendant 1s forty-seven years oid- He 1s single, two chudren, botn
of them groumn. He 1s employed as a renabber- He got as far as the ltn grade, and ne has nved ms
entre e m Gnicago.”

The trial judge sad before impasng the sentence 0 have considered my notes from the trial as wen
as the pre=sentence investigation, the arguments in aggravation and mitigation, all of the other relevant
aspects of the information that are accepted i the statute relative to sentencing- He noted that
defendant was a five-tme convicted felon- The judge imposed an eight-year sentence-

The judge gave defendant these admonishments

& ven thougn you have been sentenced here taday, you have the right to appeal.-

In order to appeal you must wnthin thirty days file a motion askng the Gourt to reconswer

your sentence to appeal-
Is you fail to set forth any grounds in your appeal n writing, they unll be waived for

the purpose of the appeal-

That means, ¥ you don't articulate every aspect of the appeal n writing, 1t would be
conswered waived by the Gourt. MEt 1 wound do 1s appomnt the State Appellate

Desender to represent you n this case-

Desendant apparently filed motions for a new trial and to reconsider his sentence- These motions
are not of record and, according to defendant, could not be located at the time this case was briefed.- yl/e

are unable to determine the iIssues raised In these motions because defendant has failed to file a sufficient

record for review. See Peopie v. Smnn, 106 Ii. 20 27, 336, H78 N.8.28: 357

1985 it is the defendant s burden to preserve and present a sufficient record on appeal - Whe record
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does confirm that the trial court demied both motions. Defendant appeals.
Desendant first claims his sentencing hearing was unfair because the trial court sentenced mm without
receiving a complete ST report. The State argues that because defendant failed to object to the contents

of his p5' report at his sentencing hearing, he waived the Issue for revieul.

sEL't’ﬂnE 5-3-' and 5-3-2 of the UHH'IEd cﬂdE of Bﬂrreﬂt’ﬂns cﬂdﬂ require trial courts
to consider a written ps' report before mmposing a sentence for a ‘E’ﬂ"y- 730 "-cs 5 5-3-"
5-3-2 MSt Eanq - ﬁE statute provides that in ""Elﬂny cases, the presentence report must contain
“the defendant’ s mistory of delinquency or crimmality, physical and mental lhistory and condrtion, family
situation and background, economic status, education, occupation and personal nanns.” 730 ILCS
553 2a:1 Wes: 2004 . I the PSI report considered by the court 1s deficient but the

defendant fails to ohject, the issue 1s waived for review- Beople v. James, 255 I App. 31 SiI6,

530. 626 N.B.2:1337 1993 . Accord Deopie v. Meeks. Bl Ii. 2 524,

533 4l N.e2:9 1980 D:opie v. Laramore. 163 ln. App. Fa 783, 793, 516

N.e.2:. 401 1987 .

Here, the record shows that defense counsel did not ohject to the incomplete report, despite the fact
that the trial judge asked specHically for corrections- Desense counsel declined to make additions or comment
on the content of the report- IDefense counsel presented orally to the court much of the missmg mformation-

The trial court speciically consdered all factors when sentencing defendant. Based on these facts, we
conclude the matter was waived-

Desendant urges us to review his mcomplete S| report as pian error-  The plam error doctrine

allows a revieunng court to consider a waived claim of error when 0 the evidence was closely balanced or
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2 wnere the error was so fundamental and of such magnitude that the right to a fair trial was demed-

Peopie v. Wiams, 193 Ii. 2: 306, 3YR-49, 7:39 NLE.2: 455 2000 .

Here, the evidence was not closely balanced- The poice officer on whose credibiity the trial judge
reled purchased drugs from defendant- Desendant s version of a comcidental meeting unth the officer was
not credibie- INlor were the missing parts of the IS report so fundamental that the proceedings were
unfair, particularly m hght of the fact that defense counsel presented orally mformation on defendant s age,
education, employment and family- The trial Judge verHied that he had considered more than just the DS
report, ncluding all of the other relevant aspects of the information that are accepted in the statute relative
to sentencing- The trial court did not comnut plamn error n sentencing defendant despite an incomplete
S| report.

Desendant' s second claim 1s that he should receive a new trial because he did not consent to the
waiver of his right to be confronted unth the untnesses agamnst him- U.S. Lonst., amend- VI I
Lons:. 1970, ari. I, §8. He contends nhe did not authorize defense counsel s stipulation to the entity
and weight of the substance that O¢ricer Paimer recovered.

T o sustan a conviction for possession of a controlled substance with intent to deliver, the State
must prove, beyond a reasonable doubt, that I defendant nad knowledge of the presence of a controlled
substance, & the controlled substance wias in the immediate control and possession of defendant, and =3

the amount of the controlled substance exceeded that which could be viewed as merely for personal use-

Deopie v. Harris, 352 . App- 30 63, 68, 8IS N_E.2: 863 2004 _ linos

courts favor the stipulated testimony of forensic experts on the presence of contr olled substances because

stipulations can expedite the disposition of cases, simplHy the 1Issues and reduce eXpenses- Peopie v.
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Wooas, 214 In. 24 HSS, H6H, 828 N.E.2. 2497 2005 . Tie queston nere,

whether defendant s rights were violated when his attorney agreed to a stipulation unthout defendant s

PErmission, was addressed by our supreme court m Peopie v. Gampoen, 208 1. 24« 203, 220-

&I 802 N.e.2. 1205 20023 . ana Peapie v. Pnmps, 217 . 24 270, 283, 840

N.E.2: 194 2005 . “ G ounsel n a crummal case may waive s chent' s sixth amendment right of
confrontation by stipulating to the admission of evidence as long as the defendant does not object to or dissent
from mis attorney's decision, and where the decision to stipulate 1s a matter of legitimate trial tactics or

prudent trial strateqy.” Zampoen, 208 li. 20 a: 220-21.

The court asfirmed and ciarwied Bampoen m Bonps, 207 I, 20 at 283. A defendant need

not personally waive the right of confrontation and yield to a stipulation except  when the SBtate s entire case
Is to be presented by stipulation and the defendant does not present or preserve a defense » Or where the
stipulation includes a statement that the evidence I1s sufficient to convict the defendant- Phrunps, 217 I
20 at 283, quoting Lampnen, 208 6. 24 at 218. “m attached no other restrictions to defense
counsel s authority to stipulate to the admission of evidence, and, except in those specified instances where
the stipulation I1s tantamount to a guity plea, we imposed no obligations on the trial court or counsel to

admomish the defendant and ensure that the advisement 1s made a part of the record.” Bnnps, S17 §i. 2d

at 283. See Peopie v. Matthews, I62 . App- Fo 953, 960, BHU2 N_B.2: 150

Eﬂas the defendant s possession of narcotics was established thri ough the testimony of witnesses, not

counsel s stipulaton  Peopie v. Foerster, 359 I App. 3¢ 198, 200. 833 N.2.24

guUE2 2005 derense counsel s independent decision to stipulate to a chemist s opinion that a substance

was cocame did not violate the defendant s constitutional r ights because the evidence was not sufficient to
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convict -

Here, defense counsel stipulated only to the forensic chemist s findings, not to the SBtate s entire
case-. INor did the stipulation establish that the forensic evidence was sufficient to convict defendant- It
showed only the presence of a controlled substance, not that defendant had knowledge of Its presence or that
he had 1t 1n his immediate control and possession- Whe stipulation established only that Ocricer Paimer
recovered a bag of cocame- The Sitate had to prove the remaining elements of the offense unth unstipulated
evidence from Pammer- The stipulation here was not tantamount to a guiity plea- The record does not shouw,
nor does defendant claim, that he objected to or dissented from his attorney s decision to stipulate- yl/e
conclude that defendant' s confrontation rights were not violated by the stipulation-

Desendant next contends that he received neffective assistance of counsel m violation of the sixth
amendment when his attorney failed to file a motion to quash his arrest, suppress the evidence and suppress
nis wentification. He argues such a motion would have been successful because he was arrested ilegally
unthout probable cause-

1;"! state and federal constitutions guarantee the right to effective assistance of counsel. u-s-

cnnst., amends. v’, X' v '”- cnnst. '9 7", art- ', §B— 1;"! test for ineffective assistance iIs the

two=prong test established mn Sirickiand v. mynngtan, U6 U.S. 668 80L. 8. 2. 674,

104 S. C:.. 2052 198" . To demonstrate mesfective assistance, a defendant must show I that
counsel s performance was deficient, and & the deficient performance prejudiced the defendant to such a
degree that he was denied a fair trial- Strickiang, HBE U.S. a: BAE7,. BO L. By. 24 a: 593,

104 S. Gt a: 206™. Is eitner prong of the Strickiand test cannot be shown, then the defendant has

not established ineffective assistance of counsel. Str ickiand, "'55 u-s. at 59 7' Ba L- EH. Ed at
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699 104 S. C:. .: 2069. An attorney s performance unll not be deemed meffective for faiing to

file a futie motion- Peopie v. Martmez, 4 I App. 3« 521, 537, 810 N.e.2; 199

2004 .

Here, defendant claims that it would not have been futile for his attorney to file the motion at 1ssue
because the trial court would have seen he was arrested unthout probable cause and so granted the motion-
Probabie cause exists when facts and circumstances unthin the arresting officer's knowledge are sufficient to
warrant a reasonable person's behef that the person to be arrested has committed an offense- Beopie v.

Tisier, 103 In. &4 226, 236-37,. H69 N.E.24 147 1984 . Tus anaysis i1s based on

practical and commonsense consierations and requires an exarmnation of the probabiies. Tisier, 123 I

&4 ar 236.

Here, we conciude that Eencer Paimer had probable cause to arrest defendant- A motion to
suppress for lack of probable cause would have been futie- IDefense counsel was not ineffective for declining
to file such a motion- Paimer s testimony shows that the followmg facts and circumstances were within his
knowledge- MNarcotics were bemg sold from the resience at 701 Soutn Bmeraia A venue-. Several
people came and went from the resence while Paimer watched- DDefendant answered the door when
Paimer knocked. MEn Paimer signaled defendant that he wanted “ two” and showed maoney, defendant
produced a clear plastic bag that contamned what Daimer beneved to be narcotics. This bener was based on
s experience of makmg maore than 80 narcotics arrests and about 7 undercover drug purchases- Paimer
then arrested defendant- Whese facts and circumstances were sufficient to warrant a reasonable person s
belief that defendant had committed a crime- Bhe trial Judge found Paimer' s testimony to be dispositive and

mghly credible- A motion to suppress evidence for lack of probable cause would have had no reasonable
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chance of success. See Peopie v. Rucker, FHG I App. 3. 873, 885-86, B03

IN.B.2: 31 2003 . Desendant was not prejudiced by trial counsel s failure to file a futile motion and
s constitutional right to counsel was not violated-

Desendant next argues that the trial court faled to comply strictly or substantially unth Bupreme
Court Quie BO%S a2 D¢acial Heports Advam:e Sheet No. 21 Ocioner 17, 2001 ., A.
B05 5, e Ocioner 1, 20001 n admomshing him on his right to appeal- Desendant claims he suffered
prejudice and asks for a remand for proper admonishments. Bhe State concedes that the admonishments
were improper but argues that remand 1S not necessary because defendant was not prejudiced by the error-
See hnre J.T., No. 9BY9E, sip op. at B-7 Aprll 20, 2006 adimomtions dd not strictly
comply unth Ruie BOS ¢ , but rees was not warranted where the respondent had notice that some action
on s part was necessary if he unshed to appeal - m apply a de novo standard of review to

questions concermng the apphcation of supreme court rules- Peopie v. Burdine, 62 I App. 3 19,

&9 839 N.e.2:.573 2005 .

Timois Supreme Gourt Huie BOS a requires a trial court to admomsh a defendant who has been
found guity and sentenced to imprisonment at the time of imposmg sentence- The admonisnments must nclude
SpecHic instructions on how and when to file an appeal of some aspect of sentencing- The ruie also requires
the trial court to inform the defendant that the failure to file a motion to reconsider mis sentence unll result n
waiver of the 1ssues on appeal- Eracial Heports Advam:e Sheet No. 21 Dcioner 17, 2001 . A.
B05 5, e Ocioner I, 2001. The esects of mcompiete Huie BO5S a admomnisnments nave been

consuered mn several cases, mcluding those relied on by defendant Peopie v. Gaienn, FHS 1. App. o

g74,. 804 N.B.2: 661 2004 . and Deopie v- Bagnen, Y8 I App. Fa I22.

10
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809 N.e.2: 753 2004 .

Those noldings were abrogated by the supreme court m Beopie v. Henderson, 217 In. 2a

Huyg 84l N .E.28: 872 2005 . The court held that where a trial court fails to properiy

admomsh a defendant on preservation of sentencing Issues for appeal, “remand 1s required only where there
has been prejudice or a demal of real Justice as a resuit of the madequate admomshment.” Henderson, 217
Ii. 24 at HB6. Henderson disfered from this case because the defendant there had not raised sentencing
1ssues on appeal as has defendant here- But the court anticipated situations where, as here, sentencing
1ssues would be raised on appeal B¢ defendant nao presented actual sentencing challenges in his appeal

emphasis in original , the appellate court would at least have been alerted to the existence of these ISSUes-
The court then could have taken whatever actions it deemed appropriate, mcluding fnearunng the challenges rtsetf
or remanding them to the trial court emphasis added . Henderson, €17 Ii. 24 a: HGH.

m agree unth the parties that defendant was not properly admomshed and the sentencing Issues he
raised on appeal could be subject to waiver, assumng he failled to raise them in a motion to reconsier the
sentence- As noted, we do not know what Issues, ¥ any, were raised in a motion to reconsier the sentence
because the documents are not of record- But desprie deficiencies i botn the admomshments and the record,
we have been alerted to defendant s sentencing ISSUes- l/lé have elected to consider them here rather than

remanding them to the trial court for proper admonishments- See Henderson, 217 bi. 24 at H70

DPeopie v. Qunones, 362 . App. Fo IB5, HOO-0I. 839 N.E 2, 583 2005

appellate court revieu of the defendant s alleged sentencing errors avouds the necessity of remand and serves
the mterest of yudicial economy - See aiso J.T.. swp op. at B reasserung the decision m Henderson.

But see L. T.. sup op- at I Kuvre, J., concurrig m part and dissenting m part restating his dissent

11
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m Hender son and l:antendmg that nl"E Eﬂs Cc requires strict compliance -

Delendant s final claim 1s that the eight=year sentence IS EXCeSSIVE- Deiendant does not dispute
that the sentence wias within the statutory range for a class x offender. 'nstead, he argues that ms
offense wias not violent and the sentence does not reflect I1ts Seriousness.

mgr e the sentence chosen by the trial court Is unthin the statutori Yy range per 'missible for the

pertunent criminal offense » @ reviewing court has the power to disturb the sentence Bﬂ’y ¥ the trial court

abused 1ts discretion - Peapie v. Jones, 168 I. 24 367, 373-74H, 659 N_.E8.24

'3"6 '995 - SEI:tmn 5—5—3 c 8 of the Cade provides
mgn a defendant, over the age of =1 years, 1s convicted of a Liass I or Giass

2 leluny, after navmg tunce been convicted in any state or federal court of an offense that

contains the same elements as an offense nou classified in 'llmms das a class E or greater

Liass felony and such charges are separately brought and tried and arise out of different

series of acts, such defendant shall be sentenced as a class x offender . 73" 'Lcs

5553: 8 W 2004 .
1;"! sentenmng range for a class x offense Is G (1] 30 years n prison- 73" ".cs 5 5— 8-
I1a 3 Wes: 2004

HEI‘E, delendant’s earher convictions fit the statutnry criteria for Glass x sentenr:mg. 1;"! 8-
year sentence imposed IS unthin the permissible range of 6 w 30 years. 'The record, particularily the trial
Judge s observation that defendant was a five=tme felon, convinces us that the trial court did not abuse Its
discretion in sentem:mg defendant to two years over the mimimum sentence-

The Judgment of the trial court 1s affirmed-

12
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Af-ﬂr 'med-

BURKE and McBRIDE, JJ., concur.
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