FI RST DI VI SI ON
April 18, 2011

No. 1-09-3070

I N THE APPELLATE COURT OF I LLINO S
FI RST JUDI Cl AL DI STRI CT

AVERI CAN SERVI CE | NSURANCE COVPANY, Appeal fromthe
Crcuit Court of
Plaintiff-Appellant, Cook County.

V. No. 05 CH 17501

UNI TED AUTOVOBI LE | NSURANCE COVPANY, The Honor abl e
Kat hl een M Pantl e,

Judge Presi di ng.

N N N N N N N N N

Def endant - Appel | ee.

~JUSTI CE LAWPKIN delivered the judgnent of the court, with
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OPI NI ON
Plaintiff, Anerican Service |Insurance Conpany (ASl), appeals

the trial court’s order denying its notion for summary judgnent
and granting the cross-notion for summary judgnent filed by
def endant, United Autonobile Insurance Conpany (UAIC). In so
doing, the trial court determ ned that, because UAI C had
rescinded its policy, defendant owed no duty to defend or
indermmify a claimresulting froma February 2, 2004, car accident

in which plaintiff’s insured was injured. On appeal, plaintiff

contends the trial court erred in denying its notion for summary
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j udgnment because defendant inproperly rescinded its policy where
defendant’s insured did not make any material m srepresentations
on her insurance application and had no duty to notify defendant
of changes to her application responses. Plaintiff further
cont ends defendant waived its right to rescind coverage of the
insured by failing to pronptly act after |earning of an acci dent
prior to the accident at issue. Based on the follow ng, we
affirm
FACTS

On April 9, 2003, Janice Baker applied for an insurance
policy with UAIC vis-a-vis Lincoln Insurance Agency, an
i ndependent agency. The application was conpl eted by tel ephone.
In the application, Baker was asked, “[l]s there any operator in
t he househol d under 25 years of age?” Baker answered “no.” Wen
asked the “Names of all Operators,” Baker |isted herself and her
husband, John Webb. “Qperator” was not defined in the policy.
Baker testified at her deposition that she understood the term
“operator” to nean a driver. The application was signed by
Baker’ s agent.

UAI C i ssued a policy to Baker providing bodily injury and
property damage liability fromApril 9, 2003, to April 9, 2004,
on a 1986 Chevrolet Monte Carlo. The policy excluded Baker’s

husband, John, from coverage. The decl arations page contai ned
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the foll ow ng disclosure:
“Coverage afforded is only with respect to the
coverages indicated herein by a specific prem um charge
or charges. The limt of the conpany’ s liability
agai nst each such coverage shall be stated herein,
subject to all ternms of this policy. Insured warrants
that there are no other drivers in the househol d ot her
than those listed in the application or endorsenent.”
The policy provided coverage to Baker, as the naned insured, and
“any ot her person using such autonobile to whomthe naned insured
has gi ven perm ssion, provided the use is within the scope of
such perm ssion.”
In addition, the conditions section of the policy provided:
“If there has been a m srepresentation or false
warranty, made with actual intent to deceive or which
materially affects either the risk or hazard assuned by
t he Conpany, made by the insured or in his behalf in
the negotiation for this policy, or breach of condition
of such policy, and if said m srepresentation or false
warranty or breach of condition is stated in the policy
or endorsenent or rider attached thereto, or in witten
application for this policy, then this policy shall be

null and void and of no benefit, provided, however,
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that the Conpany, during the | esser of the first year
of the policy or the first termof the policy, rescinds
the policy and declares this policy void. |If the
policy has been in effect nore than the | esser of one
year or the first policy term then the Conpany shal
not rescind this policy. Notw thstanding any ot her
provision in this policy, this policy shall provide no
coverage or benefit to any person who nakes a
fraudul ent statement or om ssion or engages in
fraudul ent conduct with respect to any accident or |oss
for which coverage or a benefit is sought under this
policy or any renewal of this policy.”
Further, the conditions section of the insurance policy
cont ai ned a paragraph entitled “Declarations,” which provided:
“By acceptance of this policy, the insured naned
initem1 [Baker] of the Declarations agrees that the
statenents contained in the Application, a copy of
which is attached to and forns part of this policy,
have been made by himor on his behalf and that said
statenents and the statenents of the Declarations and
any subsequent Application accepted by the Conpany are
of fered as an inducenment to the Conpany to issue or

continue this policy and that the sane are his
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agreenents and representations, and that this policy is

i ssued and continued in reliance upon the truth of such

statenents and representations and that this policy

enbodi es all agreenments existing between hinself and

t he Conpany or any of its agents relating to this

i nsurance.” (Enphasis added.)

On May 4, 2003, the UAIC policy was anmended to change the
covered vehicle to a 1993 Ford Thunderbird. An anended
decl arati ons page was issued providing that “this declaration
page with ‘policy provisions’ and all other applicable
endor senents conplete your policy.” Two drivers were |isted,
Baker and John. Baker was listed as the principle driver and
John was listed as “excluded.”

On May 14, 2003, Baker’s son, Devin Wbb, received his
| earner’s driving permt. On June 10, 2003, Devin was driving
Baker’s insured vehicle with her perm ssion and was involved in a
car accident with a light pole. The accident resulted in
property danmage, but no bodily injuries. On June 17, 2003, Baker
called UAIC to report the accident. Baker and Devin agreed to
provi de recorded statenents to UAIC.

In her recorded statenment, Baker informed UAIC that her son
was driving the insured vehicle with her perm ssion when he was

i nvolved in the accident. Baker said that her son had lived with



1- 09- 3070

her at 9004 S. Ada Street in Chicago, Illinois, for 7 1/2 years.
Baker said that, since “April 4, 2003,”! Devin operated her
vehicle two tinmes per week. Devin did not have a driver’s
license; Devin had a “blue slip.” Wen asked why Devin was not
di sclosed to “the agent,” Baker replied that Devin is “not an
operator” but that she thought she “nentioned him”

In his recorded statenent, Devin reported living with Baker,
having a “blue slip,” and driving Baker’s car “every other day”
since April 9, 2003. Devin said he usually drove with his nother
as a passenger because of his “blue slip”; however, when the
acci dent occurred, Devin was driving al one.

UAI C i nforned Baker that Devin was a “DNOP,” or a driver not
on the policy, and there was a “coverage issue” that needed to be
resolved. It is uncontested that Baker continued to nake prem um
paynents for her insurance.

W I liam Raniere, in-house counsel for UAIC, testified at his
deposition that UAIC first became aware Devin lived in Baker’s
home and was 17 years old after Baker reported the June 10, 2003,
acci dent.

Devin obtained his driver’s |icense on August 14, 2003.

Sonetime prior to February 1, 2004, Baker requested that the

W& assune the date is a typographical error because the
i nsurance application was conpleted on April 9, 2003.
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i nsured vehicle on her policy be anended to a 1991 Ford Taurus.
Devin’s name was not added to the policy.

On February 2, 2004, Devin was involved in another accident
while driving Baker’s insured vehicle. LaTonya Terrell and Bruce
Jones, Devin's uncle, were passengers in the car with Devin.
LaTonya sustained bodily injuries. The accident involved a
par ked car, which was damaged as wel | .

On March 15, 2004, after Baker contacted UAIC to report the
second accident, UAIC rescinded her policy effective April 9,
2003, as a result of a material m srepresentation in the
application. Baker’s insurance prem uns were returned
t hereafter.

At her deposition, Baker testified that Devin did not drive
her vehicle prior to April 9, 2003. Baker attested that she was
not in the car with Devin during the June 10, 2003, acci dent.
Baker further testified that she and Devin were sued by the owner
of the parked car involved in the February 2, 2004, accident.
Baker said UAIC refused to defend that |awsuit and refused to
i ndemmi fy Baker for the judgnent. Baker said the accident was
reported to the Illinois Secretary of State, who subsequently
suspended her driver’s license and Devin's driver’s |icense for
| ack of insurance coverage.

At his deposition, Devin testified that he never drove
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Baker’s car prior to receiving his learner’s permt. After
receiving his learner’s permt, Devin said he only drove the car
whi | e Baker was a passenger. Devin testified that, after his

I icense was suspended follow ng the February 2, 2004, accident,
he continued to drive when necessary and was arrested three tines
for driving on a suspended |icense.

LaTonya was i nsured by ASI with coverage agai nst uninsured
notorists. LaTonya filed an uninsured notorist claimbecause
Baker’s policy had been rescinded by UAIC. On Cctober 13, 2005,
ASI filed a conplaint requesting declaratory relief against
LaTonya and UAIC such that: (1) Devin was an insured under the
UAI C policy when the February 2, 2004, accident occurred; and (2)
ASI owed no duty to provide uninsured notorist coverage or any
ot her coverage to LaTonya as a result of the February 2, 2004,
acci dent.

On March 10, 2006, UAIC filed a counterclaimand third-party
conpl aint agai nst ASI, LaTonya, Devin, Janice, John, Billy
Terrell, and American Anbassador |nsurance, a/s/o Stephen Thonas.
UAI C requested declaratory relief such that: (1) the UAIC policy
was rescinded and thus there was no coverage for the February 2,
2004, accident; (2) a judgnment agai nst American Anbassador
| nsurance, a/s/o Stephen Thonas, that UAIC was not obliged to pay

or defend any clains resulting fromthe February 2, 2004,
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accident; and (3) UAIC was not obliged to pay out any suns under

its policy.

On Cct ober 15, 2009, the trial court granted sunmary
judgnment in favor of UAIC and denied summary judgnent in favor of
ASI. The trial court concluded that UAIC properly rescinded its
policy where there was a material m srepresentati on on Baker’s
application because Baker failed to disclose Devin as a m nor
househol d driver. Moreover, Baker failed to conply with her duty
of good faith and fair dealing when she failed to update UAIC
with the material information that Devin obtained his driver’s
permt 35 days after the insurance application was conpl et ed.

The court further concluded that UAIC did not waive its right to
rescind the policy. This appeal followed.
DECI SI ON

Summary judgnent is appropriate when “the pleadings,
depositions, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law.” 735 ILCS 5/2-1005(c) (West 2002). Wen
cross-notions for summary judgnment have been filed, the parties
agree that no genuine issue as to any nmaterial fact exists and

only a question of lawis at issue; therefore, the parties invite



1- 09- 3070

the trial court to decide the issues based on the record.

G eenwi ch Insurance Co. v. RPS Products, Inc., 379 Ill. App. 3d
78, 84, 824 N E.2d 1102 (2008). W review an order granting
summary judgnent de novo. Morris v. Margulis, 197 IIll. 2d 28,
35, 754 N E.2d 314 (2001).

|. Material M srepresentation

ASI contends there could be no material m srepresentation
justifying the rescission of the insurance policy because Baker
was asked to list all operators, drivers, users, and co-owners on
her application and Devin was not an operator, driver, user, or
co-owner at the time as he did not receive his learner’s permt
until after the application was submtted and the policy was
i ssued.

Prior to rescinding an insurance policy, an insurer mnust
satisfy the following criteria set by section 154 of the Illinois
| nsurance Code (Code):

“No misrepresentation or false warranty made by

the insured or in his behalf in the negotiation for a

policy of insurance, or breach of a condition of such

policy shall defeat or avoid the policy or prevent its
attachi ng unl ess such m srepresentation, false warranty

or condition shall have been stated in the policy or

endorsenent or rider attached thereto, or in the
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witten application therefor. No such

m srepresentation or false warranty shall defeat or

avoid the policy unless it shall have been nade with

actual intent to deceive or materially affects either

t he acceptance of the risk or the hazard assuned by the

conpany.” 215 ILCS 5/154 (West 2002).

Materiality is determ ned by considering whether a
reasonably careful and intelligent person would have regarded the
facts omtted as substantially increasing the chances of the
events insured against so as to cause a rejection of the
application or different conditions such as hi gher prem uns.
Ratliff v. Safeway |Insurance Co., 257 Ill. App. 3d 281, 288, 628
N.E 2d 937 (1993). A material msrepresentation may result where
an insured fails to disclose material information or provide
conplete information in response to a question. Cohen v.
Washi ngt on National I|nsurance Co., 175 IIl. App. 3d 517, 520, 529
N. E. 2d 1065 (1988). “An insurance applicant has the duty to act
in good faith, and an insurer is entitled to truthful responses
so that it may determ ne whether the applicant neets its
underwriting criteria. Thus, the applicant nust disclose al
information and let the insurer determne the materiality of the
*** information.” Garde v. Country Life Insurance Co., 147 111

App. 3d 1023, 1032, 498 N. E. 2d 302 (1986). An insurance policy
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may be voided even if the insured’s m srepresentation was a

m stake or made in good faith. Ratliff, 257 Il1. App. 3d at 288.

It has been found that the nondisclosure of a 20-year-old
driver residing in the sane household as the insured is a
m srepresentation materially affecting the risk assunmed by the
insurer. Id. “ ‘It is a mtter of comobn know edge that the
rate frequency of accidents for drivers between the ages of
si xteen and twenty-four is substantially greater than that for
all drivers who are twenty-five years of age or nore.
[CGtation.]” Id.

In the case before us, the insurance application contained a
section entitled “Questions Pertaining To Applicant And Al
Menbers of Household.” That section contained 12 questions. In

rel evant part, the application asked “is there any operator in

t he househol d under 25 years of age?” Baker responded, *“no.
The section al so contained several blank |lines to provide the
“nanes of all operators.” Baker was listed as an operator; John
was |isted as an operator with the word “exclude” where his
driver’s license nunber was requested; Devin was not |listed as an
operator. At the bottom of the application, a disclosure

entitled “applicant’s statenent” appear ed:

“The applicant hereto states that he read this

-12-
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application and attests that all answers given by him
to the questions asked herein are truthful to the best
of his know edge and belief and that said answers were
made as i nducenent to the insurance conpany to issue a
policy, and it is a special condition of this policy
that the policy shall be null and void and of no
benefit or effect whatsoever as to any claimarising
t hereunder in the event that the attestations or
statenents in this application shall prove to be false
or fraudulent in nature.

It is understood that a copy of this application
shall be attached to and forma part of the policy of
i nsurance when issued and that it is intended that the
conpany shall rely on the contents of this application
in issuing any policy of insurance or renewal thereof.”

Mor eover, as stated earlier, the policy provided:

“Not wi t hst andi ng any other provision in this
policy, this policy shall provide no coverage or
benefit to any person who mekes a fraudul ent statenent
or om ssion or engages in fraudul ent conduct with
respect to any accident or |oss for which coverage or a

benefit is sought under this policy or any renewal of

this policy.”

-13-
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Al t hough not defined in the policy, it is clear from Baker’s
recorded statenent and her deposition testinony that she
understood the term“operator” to nean driver. Even assuming it
was not a material msrepresentation to omt Devin as an operator
on the April 9, 2003, application, Baker had an obligation, as a
condition of the policy, to inform UAI C once Devin did begin
driving the vehicle. See 215 ILCS 5/154 (West 2002). The
application, the policy, and the decl arations page each reveal
t he i mportance of accurate information, including the nanes and
ages of all eligible drivers. Moreover, the anended decl arati ons
page issued as a result of the May 4, 2003, request to update the
vehicle information states that the “insured warrants that there
are no other drivers in the household other than those listed in
t he application or endorsenent.”?

In their recorded statenents, both Baker and Devin
recogni zed that he regularly drove the vehicle after the
application was submtted. The record does not reveal the exact
dat e upon whi ch Devin began driving the vehicle, whether before
the application date or imediately after; however, the record

clearly denonstrates that Devin began operating the vehicle once

’The amended decl arations page updating the insured vehicle
to a Ford Taurus, which occurred sonetine before February 1,
2004, did not contain the sane | anguage.

-14-
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he obtained his learner’s permt on May 14, 2003. Baker never
contacted UAIC to update the drivers included in the policy and
did not disclose Devin as a driver on either occasion when she
deened it necessary to alert UAIC that the insured vehicle had
been changed, on May 4, 2003, and sonetine before February 1,
2004, or even after Devin had obtained his driver’s |license on
August 14, 2003.

Barely one nonth after its conpletion, the application no
| onger accurately reflected the eligible operators in Baker’s
househol d as a result of Baker’s omi ssions. The anended
decl aration pages also failed to accurately reflect the eligible
operators. UAIC, therefore, could no longer rely on the
application’s contents. The policy ternms disclained that the
UAI C policy was “issued and continued in reliance” on the truth
of Baker’s representations on the application and any subsequent
application. In order to allow for an accurate underwiting
process, UAIC found it necessary to ask the applicant whether
there were any operators under the age of 25 in the househol d.
Moreover, UAIC found it necessary to disclaimon the anended
decl aration page that there were no other drivers in the
househol d other than those listed. “ “An insurer is interested
in ascertaining the true owner of a car particularly where the

policy covers any person who nay be driving the car with the
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owner’s consent. *** The status, nunber and character of the
persons who are likely to be driving the car with the owner’s
perm ssion are also material to risk.” ” Safeway |nsurance Co.
v. Duran, 74 111. App. 3d 846, 850-51, 393 N E.2d 688 (1979)
(quoting Governnent Enpl oyees Insurance Co. v. Dennis, 90 Il
App. 2d 356, 365, 232 N.E. 2d 750 (1967)). There is no doubt
Baker had been sufficiently notified that Devin's status as an
operator, i.e., driver, was of great relevance.

As previously stated, it is well established that drivers
under the age of 25 are involved in accidents with nuch greater
frequency. Devin fell into the increased-risk category because
he was 17 years old when he obtained his learner’s permt. Once
Devi n began operating Baker’s vehicle, the insurance policy
failed to adequately provide for UAIC s increased risk exposure.
Rani ere’ s deposition testinony denonstrated that the addition of
Devin as a driver on Baker’s policy would have resulted in an
i ncreased prem um of $845.

We, therefore, conclude that Baker generated materi al
m srepresentati ons when she failed to notify UAIC that Devin was
operating the insured vehicle. The facts denonstrate that Devin
was not nerely a passive user; thus, even if his use was
permtted, the insurance coverage did not extend to his regul ar

operation of the vehicle. The policy provided that a

-16-
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m srepresentati on would cause the policy to be “null and void and
of no benefit” and that a fraudul ent statenment or omi ssion in
relation to a benefit “sought under this policy or any renewal of
this policy” would result in “no coverage or benefit.”
Consequently, UAIC was within its rights to rescind Baker’s
policy.

1. Waiver of Rescission Rights

ASI contends UAIC waived any right it had to rescind Baker’s
policy because UAIC failed to pronptly act on those rights when
UAIC first |earned Devin was driving the insured vehicle, instead
wai ting nine nonths until Devin' s second acci dent before
rescinding the policy. ASI further contends the trial court
i nproperly relied upon section 154 of the Code to conclude UAIC
acted to rescind the policy within the applicable one-year tine
peri od.

Rescission is the cancellation of a contract thereby
restoring the parties to their initial status. Illinois State
Bar Ass’n Mutual Insurance Co. v. Coregis Insurance Co., 355 I11I
App. 3d 156, 165, 821 N E 2d 706 (2004) (citing Horan v. Blowtz,
13 11l. 2d 126, 132, 148 N. E. 2d 445 (1958)). Section 154 of the
Code provi des:

“Wth respect to a policy of insurance as defined in

subsection (a), (b), or (c) of Section 143.13, except
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life, accident and health, fidelity and surety, and

ocean marine policies, a policy or policy renewal shal

not be rescinded after the policy has been in effect

for one year or one policy term whichever is less.”

215 | LCS 5/ 154 (West 2002).
“[A] material representation under section 154 *** renders the
policy voidable, not void ab initio, and an insurer can waive
this right if it does not invoke it pronptly.” Coregis, 355 II|
App. 3d at 167. 1In Coregis, this court noted that, while not
applicable to the facts of that case, the |l egislature “has since
spoken as to the outer limt of what constitutes pronptness by
i nposing a one-year tinme limt within which an insurer nust act
to void a policy based upon a naterial m srepresentation under
section 154.” Id. at n.4.

Contrary to ASI’s argunent, UAIC rescinded Baker’s insurance
policy within the proscribed tine period. The policy was first
i ssued on April 9, 2003, and it was resci nded on March 15, 2004.
ASI’s construction of section 154 inperm ssibly restricts the
statute. The statute does not merely create a bar for when an
i nsurance policy can no | onger be rescinded. As stated in
Coregis, the legislature created a tine period, nanely, one year,
that satisfies “pronpt” rescission

Mor eover, Baker’'s policy itself supports UAIC s rescission.
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The conditions section of the insurance policy said:
“Notice to any agent or know edge possessed by any

agent or by any other person shall not effect a waiver

or a change in any part of this policy or stop the

Conmpany from asserting any right under the terns of

this policy; nor shall the terns of this policy be

wai ved or changed, except by endorsenent issued to form

a part of this policy, signed by a duly authorized

representative of the Conpany.”
The insurance policy expressly reserved UAIC s rescission rights
despite its know edge in June 2003 that Devin was driving the
i nsured vehicl e.

W, therefore, conclude that UAIC did not waive its
rescission rights.
CONCLUSI ON

Because Baker materially msrepresented the fact that Devin
was an operator of her insured vehicle and UAIC acted within the
one-year time limt, UAIC properly rescinded Baker’s insurance
policy. As aresult, we affirmthe judgnent of the trial court
granting summary judgnent in favor of UAIC

Af firned.

-19-



1- 09- 3070

REPORTER OF DECI SI ONS - | LLINO S APPELLATE COURT

AMERI CAN SERVI CE | NSURANCE COMPANY,
Pl ai nti ff-Appell ant,
V.
UNI TED AUTOMOBI LE | NSURANCE COMPANY,

Def endant - Appel | ee.

No. 1-09-3070
Appel l ate Court of Illinois
First District, FIRST DIVISION

April 18, 2011

JUSTI CE LAMPKI N delivered the judgment of the court, with opinion
Presi ding Justice Hall and Justice Hoffman concurred in the

j udgment and opinion

Appeal fromthe Circuit Court of Cook County.

The Hon. Kathleen M Pantle, Judge Presiding

COUNSEL FOR APPELLANT

Newman Rai z, LLC, Chicago, |IL 60603
OF COUNSEL: James P. Newman and W Illiam H Ransom

COUNSEL FOR APPELLEE

Shelist Law Firm LLC, Chicago, IL 60610

OF COUNSEL: Samuel A. Sheli st

-20-



