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Rule 1.0 Terminology

(n) “Writing” or “written” denotes a tangible or electronic record of a communication or
representation, including handwriting. typewriting, printing, photostating. photography, audio or
video recording and e-mail electronic communications. A “signed” writing includes an
electronic sound, symbol or process attached to or logically associated with a writing and
executed or adopted by a person with the intent to sign the writing.

Corn men t

Screened

[9j The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally disqualified
lawyer should acknowledge the obligation not to communicate with any of the other lawyers in
the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the
matter should be informed that the screening is in place and that they may not communicate with
the personally disqualified lawyer with respect to the matter. Additional screening measures that
are appropriate for the particular matter will depend on the circumstances. To implement,
reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate
for the firm to undertake such procedures as a written undertaking by the screened lawyer to
avoid any communication with other firm personnel and any contact with any firm files or other
rnatcrials information, including information in electronic form. relating to the matter, written
notice and instructions to all other firm personnel forbidding any communication with the
screened lawyer relating to the matter, denial of access by the screened lawyer to firm files or
other materiph information, including information in electronic form, relating to the matter, and
periodic reminders of the screen to the screened layer and all other firm personnel.



Rule 1.1 Competence

A lawyer shall provide competent representation to a client, Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.

Comment

Retaining Or Contracting With Other Lawyers

161 Before a lawyer retains or contracts with other lawyers outside the lawyer’s own finn
to provide or assist in the provision of legal services to a client the lawyer should ordinarily
obtain informed consent from the client and must reasonably believe that the other lawyers’
services will contribute to the competent and ethical representation of the client. See also Rules
1.2(e) and Comment [15]. 1.4. 1.5(e. 1.6, and 5.5(a). The reasonableness of the decision to
retain or contract with other lawyers outside the lawyer’s own firm will depend upon the
circumstances. including the education, experience and reputation of the nonfirm lawyers: the
nature of the services assigned to the nonfirm lawyers: and the legal protections, professional
conduct rules, and ethical environments of the jurisdictions in which the services will be
performed, particularly relating to confidential information.

[71 When lawyers from more than one law firm are providing legal services to the client
on a particular matter, the lawyers ordinarily should consult with each other and the client about
the scope of their respective representations and the allocation of responsibility among them. See
Rule 1.2. When making allocations of responsibility in a matter pending before a tribunal,
lawyers and parties may have additional obligations that are a mailer of law beyond the scope of
these Rules.

Maintaining Competence

[6-41 To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associated with relevant
technology, engage in continuing study and education and comply with all continuing legal
education requirements to which the lawyer is subject.
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Rule 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is criminal or fraudulent, but a lawyer may

Lii discuss the legal consequences of any proposed course of conduct with a
clients

fj and-may counsel or assist a client to make a good-faith effort to determine the
validity, scope, meaning or application of the law,snil

(3) counsel or assist a client in conduct expressly permitted by Illinois law that
may violate or conflict with federal or other law, as long as the lawyer advises the client about
that federal or other law and its potential consequences.

Comment

Criminal, Fraudulent and Prohibited Transactions

[9) Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to
commit a crime or fraud, This prohibition, however, does not preclude the lawyer from giving an
honest opinion about the actual consequences that appear likely to result from a client’s conduct.
Nor does the fact that a client uses advice in a course of action that is criminal or fraudulent of
itself make a lawyer a party to the course of action, There is a critical distinction between
presenting an analysis of legal aspects of questionable conduct and recommending the means by
which a crime or fraud might be committed with impunity.

1101 Paragraph (d)(3) was adopted to address the dilemma facing a lawyer in Illinois after
the passage of the Illinois Compassionate Use of Medical Cannabis Pilot Program Act effective
January I, 2014. The Act expressly permits the cultivation, distribution, and use of marijuana
for medical purposes under the conditions stated in the Act. Conduct permitted by the Act may
be prohibited by the federal Controlled Substances Act. 21 U.S.C. 8O1-9O4 and other law. The
conflict between state and federal law makes it particularly important to allow a lawyer to
provide legal advice and assistance to a client seeking to engage in conduct permitted by Illinois
law. In providing such advice and assistance, a lawyer shall also advise the client about related
federal law and policy. Paragraph (dY3) is not restricted in its application to the mariiuana law
conflict. A lawyer should be especially careful about counseling or assisting a client in other
contexts in conduct that may violate or conflict with federal, state, or local law.

[110) When the client’s course of action has already begun and is continuing, the
lawyer’s responsibility is especially delicate, The lawyer is required to avoid assisting the client,
for example, by drafting or delivering documents that the lawyer knows are fraudulent or by
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suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a
client in conduct that the lawyer originally supposed was legally proper but then discovers is
criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the client
in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be
necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion,
document, affirmation or the like. See Rule 4.1. In such siniations, the lawyer should also
consider whether disclosure of information relating to the representation is appropriate. See Rule
1.6(b).

[12.1-] Where the client is a fiduciary, the lawyer may be charged with special obligations
in dealings with a beneficiary.

[1] Paragraph (d) applies whether or not the defrauded party is a party to the
transaction. Hence, a lawyer must not participate in a transaction to effectuate criminal or
fraudulent avoidance of tax liability. Paragraph Cd) does not preclude undertaking a criminal
defense incident to a general retainer for legal services to a lawthl enterprise. The last clause of
paragraph (d) recognizes that determining the validity or interpretation of a statute or regulation
may require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities,

[143] If a lawyer comes to know or reasonably should know that a client expects
assistance not permitted by the Rules of Professional Conduct or other law or if the lawyer
intends to act contrary to the client’s instructions, the lawyer must consult with the client
regarding the limitations on the lawyer’s conduct. See Rule I .4(a)(5).

[15.4] The prohibition stated in paragraph (e) has existed in Illinois ethics rules and in the
prior Code since 1980. It is intended to curtail abuses that occasionally occur when a lawyer
attempts to transfer complete or substantial responsibility for a matter to an unaffiliated lawyer
without the client’s awareness or consent. The Rule is designed to clarify the lawyer’s obligation
to complete the employment contemplated unless the client gives informed consent to
substitution by an unaffiliated lawyer. The Rule is not intended to prohibit lawyers from hiring
lawyers outside of their firm to perform certain services on the client’s or the law firm’s behalf.
Nor is it intended to prevent lawyers from engaging lawyers outside of their firm to stand in for
discrete events in situations such as personal emergencies, illness or schedule conflicts.

Alternative--Comment Only—Limited to Mariluana Law Conflict

[10] A lawyer does not violate Rule 1,2(d) by counseling a client regarding the validity,
scope, and meaning of the Illinois Compassionate Use of Medical Cannabis Pilot Program Act
effective January 1, 2014, or by assisting a client in conduct that is permitted by the Act. The
lawyer shall also advise the client regarding related federal law and policy.
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Rule 1.4 Communication

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to
which the client’s informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;

(3) keep the client reasonably informed about the staws of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer’s conduct
when the lawyer knows that the client expects assistance not permitted by the Rules of
Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.

Comment

Communicating with Client

[4j A lawyer’s regular communication with clients will minimize the occasions on which
a client will need to request information concerning the representation. When a client makes a
reasonable request for information, however, paragraph (a)(4) requires prompt compliance with
the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer’s
staff, acknowledge receipt of the request and advise the client when a response may be expected.
Client telcphonc calls chould bc promptly rcturned or acknawlcdgcd. A lawyer should promptly
respond to or acknowledge client communications.
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Rule 1.6 Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a client unless
the client gives informed consent, the disclosure is imphedly authorized in order to carry out the
representation, or the disclosure is permitted by paragraph (b) or required by paragraph (c).

(b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent the client from committing a crime in circumstances other than
those specified in paragraph (c);

(2) to prevent the client from committing fraud that is reasonably certain to result
in substantial injury to the financial interests or property of another and in furtherance of which
the client has used or is using the lawyer’s services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or
property of another that is reasonably certain to result or has resulted from the client’s
commission of a crime or fraud in furtherance of which the client has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge or civil claim
against the lawyer based upon conduct in which the client was involved, or to respond to
allegations in any proceeding concerning the lawyer’s representation of the client; er

(6) to comply with other law or a court orderL

(7) to detect and resolve conflicts of interest if the revealed information would not
prejudice the client.

Cc) A lawyer shall reveal information relating to the representation of a client to the
extent the lawyer reasonably believes necessary to prevent reasonably certain death or substantial
bodily harm.

(d) Information received by a lawyer participating in a meeting or proceeding with a
trained intervener or panel of trained interveners of an approved lawyers’ assistance program, or
in an intermediary program approved by a circuit court in which nondisciplinary complaints
against judges or lawyers can be referred, shall be considered information relating to the
representation of a client for purposes of these Rules.

(e) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of. or unauthorized access to. information relating to the representation of a client.

Comment

6



Detection of Conflicts of Interest

[131 Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose
limited information to each other to detect and resolve conflicts of interest, such as when a
lawyer is considering an association with another finn. two or more firms are considering a
merger, or a lawyer is considering the purchase of a law practice. See Rule 1.17, Comment [7].
Under these circumstances, lawyers and law firms are permitted to disclose limited information,
but only once substantive discussions regarding the new relationship have occurred. Even limited
information should be disclosed only to the extent reasonably necessary. Moreover, the
disclosure of any information is prohibited if it would prejudice the client (e.g., disclosure would
compromise the attorney-client privilege; the fact that a corporate client is seeking advice on a
corporate takeover that has not been publicly announced: that a person has consulted a lawyer
about the possibiliw of divorce before the person’s intentions are known to the person’s spouse;
or that a person has consulted a lawyer about a criminal investigation that has not led to a public
charge). Under those circumstances. paragraph (a) orohibits disclosure unless the client or former
client gives informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also govern a
lawyer’s conduct when exploring an association with another firm and is beyond the scope of
these Rules.

[141 Paragraph (b)(7 does not restrict the use of information acquired by means
independent of any disclosure pursuant to paragraph (b)(7). Paragraph (bY7) also does not affect
the disclosure of information within a law firm when the disclosure is otherwise authorized, see
Comment [Si. such as when a lawyer in a firm discloses information to another lawyer in the
same firm to detect and resolve conflicts of interest that could arise in connection with
undertaking a new representation.

fl.3] A lawyer may be ordered to reveal information relating to the representation of a
client by a court or by another tribunal or governmental entity claiming authority pursuant to
other law to compel the disclosure. Absent informed consent of the client to do otherwise, the
lawyer should assert on behalf of the client all nonfdvolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by the
attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer
must consult with the client about the possibility of appeal to the extent required by Rule 1.4.
Unless review is sought, however, paragraph (b)(6) permits the lawyer to comply with the
court’s order.

[l4] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified. Where practicable, the
lawyer should first seek to persuade the client to take suitable action to obviate the need for
disclosure. In any case, a disclosure adverse to the client’s interest should be no greater than the
lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made
in connection with a judicial proceeding, the disclosure should be made in a manner that limits
access to the information to the tribunal or other persons having a need to know it and
appropriate protective orders or other anangements should be sought by the lawyer to the fullest
extent practicable.
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[l2&1 Paragraph (b) permits but does not require the disclosure of information relating to
a client’s representation to accomplish the purposes specified in paragraphs (b)(l) through
(b)(61). In exercising the discretion conferred by this Rule, the lawyer may consider such factors
as the nature of the lawyer’s relationship with the client and with those who might be injured by
the client, the lawyer’s own involvement in the transaction and factors that may extenuate the
conduct in question. A lawyer’s decision not to disclose as permitted by paragraph (b) does not
violate this Rule, Disclosure may be required, however, by other Rules. Some Rules require
disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1,2(d), 4.1(b),
and 8.1. Rules 3.3 and 8.3, on the other hand, requires disclosure in some circumstances
regardless of whether such disclosure is permitted by this Rule. See Rule 3.3(c).

Withdrawal

[152A1 If the lawyer’s services will be used by a client in materially furthering a course
of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). The
lawyer may give notice of the fact of withdrawal regardless of whether the lawyer decides to
disclose information relating to a client’s representation as permitted by paragraph (1). The
lawyer may also withdraw or disaffirm any opinion or other document that had been prepared for
the client or others. Where the client is an organization, the lawyer must also consider the
provisions of Rule 1.13.

Acting Competently to Preserve Confidentiality

[186] Paragraph (e) requires a A lawyer must act competently to safeguard information
relating to the representation of a client against unauthorized access by third parties and against
inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in the
representation of the client or who are subject to the lawyer’s supervision. See Rules 1.1, 5.1 and
5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of, information
relating to the representation of a client does not constitute a violation of paragraph (e if the
lawyer has made reasonable efforts to prevent the access or disclosure. Factors to be considered
in determining the reasonableness of the lawyer’s efforts include, but are not limited to. the
sensitivity of the information, the likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safeguards. the difficulty of implementing the
safeguards, and the extent to which the safeguards adversely affect the lawyer’s ability to
represent clients (e.g., by making a device or important piece of software excessively difficult to
usel. A client may require the lawyer to implement special security measures not required by this
Rule or may give informed consent to forgo security measures that would otherwise be required
by this Rule. Whether a lawyer may be required to take additional steps to safeguard a client’s
information in order to comply with other law, such as state and federal laws that govern data
privacy or that imnose notification requirements upon the loss of, or unauthorized access to,
electronic information, is beyond the scone of these Rules. For a lawyer’s duties when sharing
information with nonlawyers outside the lawyer’s own firm. see Rule 5.3, Comments [31-141.

[12cj When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that
the lawyer use special security measures if the method of communication affords a reasonable
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expectation of privacy. Special circumstances, however, may warrant special precautions.
Factors to be considered in determining the reasonableness of the lawyer’s expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protected by law or by a confidentiality agreement. A client may require
the lawyer to implement special security measures not required by this Rule or may give
informed consent to the use of a means of communication that would otherwise be prohibited by
this Rule, Whether a lawyer may be required to take additional steps in order to comply with
other law, such as state and federal laws that govern data privacy, is beyond the scope of these
Rules.

Former Client

[ZQLI.8] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule I .9(c)(2). See Rule I .9(c)(l) for the prohibition against using such
information to the disadvantage of the former client.

Lawyers’ Assistance and Court Intermediary Programs

[21-14j Information about the fitness or conduct of a law student, lawyer or judge may be
received by a lawyer while participating in an approved lawyers’ assistance program. Protecting
the confidentiality of such information encourages law students, lawyers and judges to seek
assistance through such programs. Without such protection, law students, lawyers and judges
may hesitate to seek assistance, to the detriment of clients and the public. Similarly, lawyers
participating in an approved intermediary program established by a circuit court to resolve
nondisciplinaxy issues among lawyers and judges may receive information about the fitness or
conduct of a lawyer or judge. Paragraph (d) therefore provides that any information received by a
lawyer participating in an approved lawyers’ assistance program or an approved circuit court
intermediary program will be protected as confidential client information for purposes of the
Rules, See also Comment [5] to Rule 8.3.
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Rule 1.17 Sale of Law Practice

Comment

Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to disclosure of information
relating to a specific representation of an identifiable client no more violate the confidentiality
provisions of Model Rule 1.6 than do preliminary discussions concerning the possible
association of another lawyer or mergers between firms, with respect to which client consent is
not required. See Rule I .6(bY7). Providing the purchaser access to client apecifle information
relating to thc rcprc3cntation beyond that allowed by Rule 1 .&b(7). and4e such as the clienVs
file, requires client consent. The Rule provides that before such information can be disclosed by
the seller to the purchaser the client must be given actual written notice of the contemplated sale,
including the identity of the purchaser, and must be told that the decision to consent or make
other arrangements must be made within 90 days. If nothing is heard from the client within that
time, consent to the sale is presumed.
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Rule 1.18: Duties to Prospcctive Client

(a) A person who discusses consults with a lawyer about the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions
with learned information from a prospective client shall not use or reveal information
learned in the consultation, except as Rule 1.9 would permit with respect to information of a
former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially
adverse to those of a prospective client in the same or a substantially related matter if the lawyer
received information from the prospective client that could be significantly harmifil to that
person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in such a matter, except as provided in
paragraph (d).

(d) When the lawyer has received disqualifying information as defined in paragraph (c),
representation is permissible if:

(1) both the affected client and the prospective client have given informed
consent, or;

(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to determine whether
to represent the prospective client; and that lawyer is timely screened from any participation in
the matter and is apportioned no part of the fee therefrom.

Comment

[1] Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in the lawyer’s custody, or rely on the lawyer’s advice. A lawyer’s
discussions consultations with a prospective client usually are limited in time and depth and
leave both the prospective client and the lawyer free (and sometimes required) to proceed no
further. Hence, prospective clients should receive some but not all of the protection afforded
clients.

[2] Not all peraons who communicate information to a lawyer are entitled to protcotion
under this Rule. Not all persons who communicate information to a lawyer are prospective
clients. A person becomes a prospective client by consulting with a lawyer about the possibility
of forming a cIient-lawer relationship with respect to a matter. Whether communications.
including written, oral, or electronic communications, constitute a consultation depends on the
circumstances. For example. a consultation is likely to have occurred if a lawyer, either in person
or through the lawyer’s advertising in any medium, specifically requests or invites the
submission of information about a potential representation without clear and reasonably
understandable warnings and cautionary statements that limit the lawyer’s obligations, and a
person provides information in response. See also Comment [41. In contrast. a consultation does
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not occur if a person provides information to a lawyer in response to advertising that merely
describes the lawyer’s education, experience, areas of practice, and contact information, or
provides legal information of general interest. A person who communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss
the possibility of forming a client-lawyer relationship, is not a “prospective client” vdthin the
meaning of paragraph (a). Moreover, a person who communicates with a lawyer for the purpose
of disqualifying the lawyer is not a “prospective client.”

[4] In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether or not to undertake a new matter should limit the initial inteniew fl
initial consultation to only such information as reasonably appears necessary for that purpose.
Where the information indicates that a conflict of interest or other reason for non-representation
exists, the lawyer should so inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer, and if consent is possible under Rule 1.7, then
consent from all affected present or former clients must be obtained before accepting the
representation.

[5) A lawyer may condition convcrptions a consultation with a prospective client on the
person’s informed consent that no information disclosed during the consultation will prohibit the
lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition of
informed consent. If the agreement expressly so provides, the prospective client may also
consent to the lawyer’s subsequent use of information received from the prospective client.
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Rule 3.8 Special Responsibilities of a Prosecutor

The duty of a public prosecutor is to seek justice, not merely to convict, The prosecutor in
a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by
probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to,
and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain
counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights,
such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating
information known to the prosecutor, except when the prosecutor is relieved of this responsibility
by a protective order of the tribunal;

Ce) not subpoena a lawyer in a grand jury or other criminal proceeding to present
evidence about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable
privilege;

(2) the evidence sought is essential to the successful completion of an ongoing
investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent
of the prosecutor’s action and that serve a legitimate law enforcement purpose, refrain from
making extrajudicial comments that pose a serious and imminent threat of heightening public
condemnation of the accused and exercise reasonable care to prevent investigators, law
enforcement personnel, employees or other persons assisting or associated with the prosecutor in
a criminal case from making an extrajudicial statement that the prosecutor would be prohibited
from making under Rule 3.6 or this Rule.

(g When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant did not commit an offense of which the
defendant was convicted, the prosecutor shall:

(I) promptly disclose that evidence to an appropriate court or authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,
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(I’) promptly disclose that evidence to the defendant unless a court
authorizes delay, and

!ii) undertake thither reasonable investigation, or make reasonable efforts
to cause an investigation, to determine whether the defendant was convicted of an offense that
the defendant did not commit.

(h) When a prosecutor lcnows of clear and convincing evidence establishing that a
defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not
commit, the prosecutor shall seek to remedy the conviction.

(i) A prosecutor’s judgment, made in good faith, that evidence does not rise to the
standards stated in paragraphs (s’) or (h\ though subsequently determined to have been
erroneous, does not constitute a violation of this rule.

Comment

[1) A prosecutor has the responsibility of a minister of justice and not simply that of an
advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.

[IA) The first sentence of Rule 3.8 restates an established principle. In 1924, the Illinois
Supreme Court reversed a conviction for murder, noting that:

“The state’s attorney in his official capacity is the representative of all the people,
including the defendant, and it was as much his duty to safeguard the
constitutional rights of the defendant as those of any other citizen.” People v.
Cochran, 313 111. 508, 526 (1924).

In 1935, the United States Supreme Court described the duty of a federal prosecutor in the
following passage:

“The United States Attorney is the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern impartially is as
compelling as its obligation to govern at all; and whose interest, therefore, in a
criminal prosecution is not that it shall win a case, but that justice shall be done.
As such, he is in a peculiar and very definite sense the servant of the law, the
twofold aim of which is that guilt shall not escape or innocence suffer. He may
prosecute with earnestness and vigor—indeed, he should do so. But, while he may
strike hard blows, he is not at liberty to strike foul ones. It is as much his duty to
refrain from improper methods calculated to produce a wrongful conviction as it
is to use every legitimate means to bring about a just one.” Berger v. United
States, 295 U.S. 78, 88, 79 L. Ed. 1314, 1321, 55 S. Ct. 629, 633 (1935).

The first sentence of Rule 3.8 does not set an exact standard, but one good prosecutors will
readily recognize and have always adhered to in the discharge of their duties, Specific standards,
such as those in Rules 3.3, 3,4, 3.5, 3.6, the remaining paragraphs of Rule 3.8, and other
applicable rules provide guidance for specific situations. Rule 3.8 is intended to remind
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prosecutors that the touchstone of ethical conduct is the duty to act fairly, honestly) and
honorably.

[2] In Illinois, a defendant may waive a preliminary hearing and thereby lose a valuable
opportunity to challenge probable cause. Accordingly) prosecutors should not seek to obtain
waivers of preliminary hearings or other important pretrial rights from unrepresented accused
persons. Paragraph (c) does not apply, however, to an accused appearing pro se with the approval
of the tribunal. Nor does it forbid the lawftl questioning of an uncharged suspect who has
knowingly waived the rights to counsel and silence.

[3) The exception in paragraph Cd) recognizes that a prosecutor may seek an appropriate
protective order from the tribunal if disclosure of information to the defense could result in
substantial harm to an individual or to the public interest.

[4) Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and
other criminal proceedings to those situations in which there is a genuine need to intrude into the
client-lawyer relationship.

[5] Paragraph (1) supplements Rule 3.6, which prohibits extrajudicial statements that pose
a serious and imminent threat of prejudicing an adjudicatory proceeding. In the context of a
criminal prosecution, a prosecutor’s extajudicial statement can create the additional problem of
increasing public condemnation of the accused. Although the announcement of an indictment,
for example, will necessarily have severe consequences for the accused) a prosecutor can, and
should, avoid comments which have no legitimate law enforcement purpose and have a
substantial likelihood of increasing public opprobrium of the accused. Nothing in this Comment
is intended to restrict the statements which a prosecutor may make which comply with Rule
3.6(b) or 3,6(c). q Devine v. Robinson, 131 F. Supp. 2d 963 (ND. ill. 2001).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to
responsibilities regarding lawyers and nonlawyers who work for or are associated with the
lawyer’s office. Paragraph (f) reminds the prosecutor of the importance of these obligations in
connection with the unique dangers of improper extrajudicial statements in a criminal case. In
addition, paragraph (f) requires a prosecutor to exercise reasonable care to prevent persons
assisting or associated with the prosecutor from maldng improper extrajudicial statements, even
when such persons are not under the direct supervision of the prosecutor. Ordinarily, the
reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law-
enforcement personnel and other relevant individuals.

171 When a prosecutor knows of new, credible and material evidence creating
reasonable likelihood that a person outside the prosecutor’s jurisdiction was convicted of a crime
that the person did not commit, paragraph (g) requires prompt disclosure to the court or other
appropriate authority, such as the chief prosecutor where the conviction occurred. If the
conviction was obtained in the prosecutor’s jurisdiction, paragraph (g) requires the prosecutor to
examine the evidence and undertake ifirther reasonable investigation to to determine whether the
defendant is in fact innocent or make reasonable efforts to cause another appropriate authority to
undertake the necessary investigation, and to promptly disclose the evidence to the court and,
absent court-authorized delay. to the defendant. Consistent with the objectives of Rules 4.2 and
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4.3. disclosure to a represented defendant must be made through the defendant’s counsel, and, in
the case of an unrepresented defendant. would ordinañlv be accompanied by a request to a court
for the appointment of counsel to assist the defendant in taking such legal measures as may be
appropriate.

[81 Under paragraph (h). once the prosecutor knows of clear and convincing evidence that
the defendant was convicted of an offense that the defendant did not commit, the prosecutor must
seek to remedy the conviction. Necessary steps may include disclosure of the evidence to the
defendant, requesting that the court appoint counsel for an unrepresented defendant and, where
appropriate, notifying the court that the prosecutor has knowledge that the defendant did not
commit the offense of which the defendant was convicted.

16



Rule 4.4 Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not use means that have no substantial purpose
other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence
that violate the legal rights of such a person.

(b) A lawyer who receives a document or electronically stored information relating to the
representation of the lawyer’s client and knows that the document or electronically stored
information was inadvertently sent shall promptly notify the sender.

Corn ment

[2] Paragraph (b) recognizes that lawyers sometimes receive documents g
electronically stored information that wece mistakenly sent or produced by opposing parties
or their lawyers. A document or electronically stored information is inadvertently sent when it is
accidentally transmitted, such as when an email or letter is misaddressed or a document or
electronically stored information is accidentally included with information that was intentionally
transmitted. If a lawyer knows that such a document or electronically stored information was
sent inadvertently, then this Rule requires the lawyer to promptly notify the sender in order to
permit that person to take protective measures. Whether the lawyer is required to take additional
steps, such as returning the document or electronically stored information original document, is a
matter of law beyond the scope of these Rules, as is the question of whether the privileged status
of a document or electronically stored information has been waived. Similarly, this Rule does not
address the legal duties of a lawyer who receives a document or electronically stored information
that the lawyer knows may have been wengfu1ly inappropriately obtained by the sending
person. For purposes of this Rule, “document or electronically stored information” includesJ
addition to paper documents, email and other forms of electronically stored information,
including embedded data (commonly referred to as “metadata”\ that is email or other clectronic
modes of transmission subject to being read or put into readable form. Metadata in electronic
documents creates an obligation under this Rule only if the receiving lawyer knows that the
metadata was inadvertently sent to the receiving lawyer.

[3] Some lawyers may choose to return a document or delete electronically stored
information unread, for example, when the lawyer learns before receiving it the document that it
was inadvertently sent to the ‘.nong pdthcss. Where a lawyer is not required by applicable law to
do so, the decision to voluntarily return such a document or delete electronically stored
information is a matter of professional judgment ordinarily reserved to the lawyer. See Thiles 1.2
and 1.4.
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Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm shall make reasonable efforts to ensure that
the firm has in effect measures giving reasonable assurance that the person’s conduct is
compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person’s conduct is compatible with the professional
obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation
of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law
firm in which the person is employed, or has direct supervisory authority over the person,
and knows of the conduct at a time when its consequences can be avoided or mitigated
but fails to take reasonable remedial action.

Comment

[2fl Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable efforts to e3tablish internal policies d proecdurc5 designed to provide to ensure
that the firm has in effect measures giving reasonable assurance that nonlawyers in the
firm and nonlawyers outside the firm who work on firm matters Will act in a way compatible
with the professional obligations of the lawyer. with the Ruics of ProfcDsional Conduct. See
Comment 16 to Rule LI and Comment [I] to Rule 51. Paragraph (b) applies to lawyers
who have supervisory authority over the work of a nonlav.yer. such nonlawvers within or
outside the firm. Paragraph (c) specifies the circumstances in which a lawyer is
responsible for I4 conduct of a—nei1awyef th nonlawvers within or outside the firm
that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer.

Nonlawyers Within the Firm

[1-21 Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether employees
or independent contractors, act for the lawyer in rendition of the lawyer’s professional
services. A lawyer must give such assistants appropriate instruction and supervision
concerning the ethical aspects of their employment, particularly regarding the obligation not to
disclose information relating to representation of the client, and should be responsible for their
work product. The measures employed in supervising nonlawyers should take account of the
fact that they do not have legal training and are not subject to professional discipline.
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Nonlawvers Outside the Firm

[31 A lawyer may use nonlawyers outside the firm to assist the lawyer in
rendering legal services to the client. Examples include the retention of an investigative or
paraprofessional service, hiring a document management company to create and maintain
a database for complex litigation, sending client documents to a third party for printing or
scanning, and using an Internet-based service to store client information. When using such
services outside the firm, a lawyer must make reasonable efforts to ensure that the services
are provided in a manner that is compatible with the lawyer’s professional obligations.
The extent of this obligation will depend upon the circumstances, including the
education, experience and reputation of the nonlawyer: the nature of the services involved: the
terms of any anangements concerning the protection of client information: and the legal and
ethical environments of the jurisdictions in which the services will be performed, particularly
with regard to confidentiality. See also Rules 1.1. 1.2. 1.4, 1.6, 5.4(a). and 5.5(a). When
retainjn or directing a nonlawyer outside the firm, a lawyer should communicate directions
appropriate under the circumstances to give reasonable assurance that the nonlawyer’s
conduct is compatible with the professional obligations of the lawyer.

[41 Where the client directs the selection of a particular nonlawyer service
provider outside the firm, the lawyer ordinarily should agree with the client concerning
allocation of responsibility for monitoring as between the client and the lawyer. See Rule 1 .2.
When making such an allocation in a matter pending before a tribunal, lawyers and parties may
have additional obligations that are a matter of law beyond the scope of these Rules.

19



Rule 5.5 Unauthorized Practice of Law; Multijurisdictional Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation
of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or
other systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services on a temporary basis in
this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in
this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or reasonably expects to be so
authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation,
or other alternative dispute resolution proceeding in this or another jurisdiction, if the
services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which
the lawyer is admitted to practice and are not services for which the forum requires pro hac vice
admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction or admitted or otherwise
authorized to practice in a foreign jurisdiction, and not disbarred or suspended from practice in
any jurisdiction or the equivalent thereof, may provide legal services through an office or other
systematic and continuous presence in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates and are
not services for which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized te—p*ei4de by federal law or other
law or nile to provide in of this jurisdiction.

(e For purposes of paragraph (d). the foreign lawyer must be a member in good standing
of a recognized legal profession in a foreign jurisdiction.
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Comment

[I] A lawyer may practice law only in a jurisdiction in which the lawyer is
authorized to practice. A lawyer may be admitted to practice law in a jurisdiction on a
regular basis or may be authorized by court rule or order or by law to practice for a
limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of law
by a lawyer, whether through the lawyer’s direct action or by the lawyer assisting another
person.

[2] The definition of the practice of law is established by law and varies from one
jurisdiction to another. Whatever the definition, limiting the practice of law to members of the bar
protects the public against rendition of legal services by unqualified persons. This Rule does not
prohibit a lawyer from employing the services of paraprofessionals and delegating functions to
them, so long as the lawyer supervises the delegated work and retains responsibility for their
work. See Rule 5,3.

[3) A lawyer may provide professional advice and instruction to nonlawyers whose
employment requires knowledge of the law; for example, claims adjusters, employees of financial
or commercial instiffitions, social workers, accountants and persons employed in government
agencies. Lawyers also may assist independent nonlawyers, such as panprofessionals, who are
authorized by the law of a jurisdiction to provide particular law-related services. In addition, a
lawyer may counsel nonlawyers who wish to proceed pro ye. See Supreme Court Rule 137(e)
(lawyer may help draft a pleading, motion or other paper filed by a pro se party). See also
Supreme Court Rule 13(c)(6) (lawyer may make a limited scope appearance in a civil proceeding
on behalf of apro se party).

[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to
practice generally in this jurisdiction violates paragraph (b)LjJ if the lawyer establishes an office
or other systematic and continuous presence in this jurisdiction for the practice of law.
Presence may be systematic and continuous even if the lawyer is not physically present
here. Such a lawyer must not hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5) There are occasions in which a lawyer admitted to practice in another United States
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal
services on a temporary basis in this jurisdiction under circumstances that do not create an
unreasonable risk to the interests of their clients, the public or the courts, Paragraph (c) identifies
four such circumstances. The fact that conduct is not so identified does not imply that the
conduct is or is not authorized. With the exception of paragraphs (d)(l) and (d)(2), this Rule does
not authorize a U.S. or foreign lawyer to establish an office or other systematic and continuous
presence in this jurisdiction without being admitted to practice generally here.

[6) There is no single test to determine whether a lawyer’s services are provided on a
“temporary basis” in this jurisdiction, and may therefore be permissible under paragraph (c).
Services may be “temporary” even though the lawyer provides services in this jurisdiction on a
recurring basis, or for an extended period of time, as when the lawyer is representing a client in a
single lengthy negotiation or litigation.
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[7) Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any
United States jurisdiction, which includes the District of Columbia and any slate, territory or
commonwealth of the United States. fgraph (d) also applies to lawyers admitted in a foreign
jurisdiction. The word “admitted” in paragraphs (c). (d and (e) contemplates that the lawyer is
authorized to practice in the jurisdiction in which the lawyer is admitted and excludes a lawyer
who while technically admitted is not authorized to practice, because, for example, the lawyer is
on inactive status.

[81 Paragraph (c)(l) recognizes that the interests of clients and the public are protected if
a lawyer admitted only in another jurisdiction associates with a lawyer licensed to practice in this
jurisdiction. For this paragraph to apply, however, the lawyer admitted to practice in this
jurisdiction must actively participate in and share responsibility for the representation of the
client.

[9) Lawyers not admitted to practice generally in a jurisdiction may be authorized by law
or order of a tribunal or an administrative agency to appear before the tribunal or agency. This
authority may be granted pursuant to formal rules governing admission pro hac vice or pursuant
to informal practice of the tribunal or agency. Under paragraph (c)(2), a lawyer does not violate
this Rule when the lawyer appears before a tribunal or agency pursuant to such authority. To the
extent that a court rule or other law of this jurisdiction requires a lawyer who is not admitted to
practice in this jurisdiction to obtain admission pro hac vice before appearing before a tribunal or
administrative agency, this Rule requires the lawyer to obtain that authority.

[10) Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction on
a temporary basis does not violate this Rule when the lawyer engages in conduct in anticipation
of a proceeding or hearing in a jurisdiction in which the lawyer is authorized to practice law or in
which the lawyer reasonably expects to be admitted pro hac vice. Examples of such conduct
include meetings with the client, interviews of potential witnesses, and the review of documents.
Similarly, a lawyer admitted only in another jurisdiction may engage in conduct temporarily in
this jurisdiction in connection with pending litigation in another jurisdiction in which the lawyer
is or reasonably expects to be authorized to appear, including taking depositions in this
jurisdiction.

[II) When a lawyer has been or reasonably expects to be admitted to appear before a
court or administrative agency, paragraph (c)(2) also permits conduct by lawyers who are
associated with that lawyer in the matter, but who do not expect to appear before the court or
administrative agency. For example, subordinate lawyers may conduct research, review
documents, and attend meetings with witnesses in support of the lawyer responsible for the
litigation.

[12) Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction to
perform services on a temporary basis in this jurisdiction if those services are in or reasonably
related to a pending or potential arbitration, mediation, or other alternative dispute resolution
proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to
the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. The lawyer,
however, must obtain admission pro hac vice in the case of a court-annexed arbitration or
mediation or otherwise if court rules or law so require.
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[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide certain
legal services on a temporary basis in this jurisdiction that arise out of or are reasonably related
to the lawyer’s practice in a jurisdiction in which the lawyer is admitted but are not within
paragraphs (c)(2) or (c)(3). These services include both legal services and services that
nonlawyers may perform but that are considered the practice of law when performed by lawyers.

[14) Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted. A variety of
factors evidence such a relationship. The lawyer’s client may have been previously represented
by the lawyer, or may be resident in or have substantial contacts with the jurisdiction in which
the lawyer is admitted. The matter, although involving other jurisdictions, may have a significant
connection with that jurisdiction. In other cases, significant aspects of the lawyer’s work might
be conducted in that jurisdiction or a significant aspect of the matter may involve the law of that
jurisdiction. The necessary relationship might arise when the client’s activities or the legal issues
involve multiple jurisdictions, such as when the officers of a multinational corporation survey
potential business sites and seek the services of their lawyer in assessing the relative merits of
each. In addition, the services may draw on the lawyer’s recognized expertise developed through
the regular practice of law on behalf of clients in matters involving a particular body of federal,
nationally uniform, foreign, or international law.

[15) Paragraph Cd) identifies two circumstances in which a lawyer who is admitted to
practice in another United States or a foreign jurisdiction, and is not disbarred or suspended from
practice in any jurisdiction or the eøuivalent thereof, may establish an office or other systematic
and continuous presence in this jurisdiction for the practice of law. Pursuant to paragraph (c of
this Rule, a lawyer admitted in any U.S. jurisdiction may also as wdll as provide legal services
in this jurisdiction on a temporary basis, Except as provided in paragraphs (d)( I) and (d)(2), a
lawyer who is admitted to practice law in another United States or foreign jurisdiction and who
establishes an office or other systematic or continuous presence in this jurisdiction must become
admitted to practice law generally in this jurisdiction.

[16] Paragraph (d)(1) applies to a U.S. or foreign lawyer who is employed by a client to
provide legal services to the client or its organizational affiliates, i.e., entities that control, are
controlled by, or are under common control with the employer. This paragraph does not
authorize the provision of personal legal services to the employer’s officers or employees. The
paragraph applies to in-house corporate lawyers, government lawyers and others who are
employed to render legal services to the employer. The lawyer’s ability to represent the employer
outside the jurisdiction in which the lawyer is licensed generally serves the interests of the
employer and does not create an unreasonable risk to the client and others because the employer
is well situated to assess the lawyer’s qualifications and the quality of the lawyer’s work.

[17] If an employed lawyer establishes an office or other systematic presence in this
jurisdiction for the purpose of rendering legal services to the employer, the lawyer may be
subject to registration or other requirements, including assessments for client protection funds
and mandatory continuing legal education. See Illinois Supreme Court Rules 706(fl, (g), 716,
and 717 concerning requirements for house counsel and legal service program lawyers admitted
to practice in other jurisdictions who wish to practice in Illinois.
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[18] Paragraph (d)(2) recognizes that a U.S. or foreign lawyer may provide legal
services in a jurisdiction in which the lawyer is not licensed when authorized to do so by
federal or other law, which includes statute, court rule, executive regulation or judicial
precedent.

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or
otherwise is subject to the disciplinary authority of this jurisdiction, See Rule 8,5(a).

[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to
paragraphs Cc) or (d) may have to inform the client that the lawyer is not licensed to practice law
in this jurisdiction. For example, that may be required when the representation occurs primarily
in this jurisdiction and requires knowledge of the law of this jurisdiction. See Rule 1.4(b).

[21] Paragraphs (c) and Cd) do not authorize communications advertising legal
services to prospective clicats in this jurisdiction by lawyers who are admitted to practice in
other jurisdictions. Whether and how lawyers may communicate the availability of their
services to prospective clients in this jurisdiction is governed by Rules 7.1 to 7.5.

1221 Paragraph (e recognizes the importance of the structure and procedures of the
legal system in a foreign jurisdiction in assuring that a foreign lawyer is qualified to practice as
in-house counsel in Illinois. Application of paragraph (e) requires recognition that structure and
procedures vary among foreign jurisdictions. Where members of the profession in the foreign
jurisdiction are admitted or authorized to practice as lawyers or counselors at law or the
equivalent and are subject to effective regulation and discipline by a duly constituted
professional body or a public authority. paragraph (e is satisfied. Where the legal system does
not have such structure and procedures, other attributes of the system must be considered to
determine whether they supply equivalent assurances of an appropriate background.
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Rule 7.1 Communications Concerning a Lawyer’s Services

A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer’s services. A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement considered
as a whole not materially misleading.

Comment

[31 An advertisement that truthfully reports a lawyers achievements on behalf of clients
or former clients may be misleading if presented so as to lead a reasonable person to form an
unjustified expectation that the same results could be obtained for other clients in similar
matters without reference to the specific factual and legal circumstances of each client’s
case, Similarly, an unsubstantiated comparison of the lawyer’s services or fees with the
services or fees of other lawyers may be misleading if presented with such specificity as
would lead a reasonable person to conclude that the comparison can be substantiated. The
inclusion of an appropriate disclaimer or qualiing language may preclude a finding that a
statement is likely to create unjustified expectations or otherwise mislead the public, aprocpcctivc clicnt.
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Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through written, recorded or electronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the
lawyer’s services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permitted
by this Rule;

(2) pay the usual charges of a legal services plan or a not-for-profit lawyer
referral service;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional pursuant
to an agreement not otherwise prohibited under these Rules that provides for the other
person to refer clients or customers to the lav.yer, if

(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement.

(c) Any communication made pursuant to this Rule shall include the name and office
address of at least one lawyer or law firm responsible for its content.

Comment

[1) To assist the public in learning about and obtaining legal services, lawyers should
be allowed to make known their services not only through reputation but also through
organized information campaigns in the form of advertising, Advertising involves an active
quest for clients, contrary to the tradition that a lawyer should not seek clientele. However, the
public’s need to know about legal services can be Mfilled in part through advertising. This
need is particularly acute in the case of persons of moderate means who have not made
extensive use of legal services. The interest in expanding public information about legal
services ought to prevail over considerations o f tradition. Nevertheless, advertising
by lawyers entails the risk of practices that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer’s name
or firm name, address, email address. website, and telephone number; the kinds of services the
lawyer will undertake; the basis on which the lawyer’s fees are determined, including prices
for specific services and payment and credit arrangements; a lawyer’s foreign language
ability; names of references and, with their consent, names of clients regularly represented;
and other information that might invite the attention of those seeking legal assistance,

[3] Questions of effectiveness and taste in advertising are mailers of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against television iu4
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other forms of advertising, against advertising going beyond specified facts about a lawyer, or
against ‘undignified” advertising. Television, the Internet. and other forms of electronic
communication are is now one-of among the most powerflil media for getting information to
the public, particularly persons of low and moderate income; prohibiting television1
Internet. and other forms of electronic advertising, therefore, would impede the flow of
information about legal services to many sectors of the public. Limiting the information that
may be advertised has a similar effect and assumes that the bar can accurately forecast the
kind of information that the public would regard as relevant. Similarly, electronic media,
ouch c the Internet, can be an important source of information about legal services, and
lawfid communication by electronic mail is permitted by thiz Rule. But see Rule 7.3(a) for
the prohibition against the ! solicitation of a prospective client through a real-time electronic
exchange initiated by the lawyer. that is not initiated by the prospective client

Paying Others to Recommend a Lawyer

[5] Except as permitted under paragraphs (b)(fl-(bY4), Lawyers are not permitted
to pay others for channeling profc3sionai work recommending the lawyer’s services or for
channeling professional work in a manner that violates Rule 7.3. A communication contains a
recommendation if it endorses or vouches for a lawyer’s credentials, abilities, competence.
character, or other professional qualities. Paragraph (b)(1), however, allows a lawyer to pay for
advertising and communications permitted by this Rule, including the costs of print directory
listings, on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banner ads, Internet-based advertisements, and group
advertising. A lawyer may compensate employees, agents and vendors who are engaged to
provide marketing or client development services, such as publicists, public-relations
personnel, business-development staff and website designers. Moreover, a lawyer may pay
others for generating client leads, such as Internet-based client leads, as long as the lead
generator does not recommend the lawyer, any payment to the lead generator is consistent with
Rules 1.5(e) (division of fees) and 5.4 (professional indenendence of the lawyer), and the lead
generator’s communications are consistent with Rule 7.1 (communications concerning a
lawyer’s services). To comply with Rule 7.1, a lawyer must not pay a lead generator that states,
implies, or creates a reasonable impression that it is recommending the lawyer, is making the
referral without payment from the lawyer, or has analyzed a person’s legal problems when
determining which lawyer should receive the referral. See also Rule 5.3 for the duties of lawyers
and law firms with respect to the conduct of nonlawyers: Rule 8.4(a) for the duty to avoid
violating the Rules through the acts of another. who prepare marketing mateH± for them.

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit lawyer
referral service. A legal service plan is a prepaid or group legal service plan or a similar
delivery system that assists people who seek prospective clients to secure legal representation.
A lawyer referral service, on the other hand, is any organization that holds itself out to the
public as a lawyer referral service. Such referral services are understood by Iaypcrsons th
ppblic to be consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afford other client
protections, such as complaint procedures or malpractice insurance requirements.
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Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for-profit
lawyer referral service.

[7j A lawyer who accepts assignments or referrals from a legal service plan or
referrals from a lawyer referral service must act reasonably to assure that the activities of the
plan or service are compatible with the lawyer’s professional obligations. See Rule 5.3. Legal
service plans and lawyer referral services may communicate with pcespeeti*e clicnts the public,
but such communication must be in conformity with these Rules. Thus, advertising must not be
false or misleading, as would be the case if the communications of a group advertising
program or a group legal services plan would mislead the public pro3pccfivc clients to think
that it was a lawyer referral service sponsored by a state agency or bar association. Nor
could the lawyer allow in-person, telephonic, or real-time contacts that would violate Rule 7.3.
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Rule 7.3 Dfreet-Contaet-with--Pvospeetive Solicitation of Clients

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact,
solicit professional employment from a prospective client when a significant motive for the
lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective elient by
written, recorded or electronic communication or by in-person, telephone or real-time
electronic contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospective client target of the solicitation has made known to the lawyer
a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(a) Every written, recorded or electronic communication from a lawyer soliciting
professional employment from anyone a pfespeetive—elient known to be in need of legal
services in a particular matter shall include the words “Advertising Material” on the outside
envelope, if any, and at the beginning and ending of any recorded or electronic
communication, unless the recipient of the communication is a person specified in paragraphs
(a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with
a prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions
for the plan from persons who are not known to need legal services in a particular matter
covered by the plan.

Comment

Ill A solicitation is a targeted communication initiated by the lawyer that is
directed to a specific person and that offers to provide, or can reasonably be understood as
offering to provide, legal services. In contrast, a lawyer’s communication tyøicafly does not
constitute a solicitation if it is directed to the aeneral public, such as through a billboard, an
Internet banner advertisement, a website or a television commercial, or if it is in response to a
request for information or is automatically generated in response to Internet searches.

[4j There is a potential for abuse when a solicitation involves fr±ercnt in direct in-
person, live telephone or real-time electronic contact by a lawyer with someone a
prespeet4ve-elient known to need legal services. These fonts of contact between a lanyer and a
prospective client subject the laypeisen a person to the private importuning of the trained
advocate in a direct interpersonal encounter. The person prospective client, who may already
feel overwhelmed by the circumstances giving rise to the need for legal services, may find
it difficult filly to evaluate all available alternatives with reasoned judgment and appropriate
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self-interest in the face of the lawyer’s presence and insistence upon being retained
immediately. The situation is fraught with the possibility of undue influence, intimidation, and
over-reaching.

[2fl This potential for abuse inherent in direct in-person, live telephone or real- time
electronic solicitation of prospective clients justifies its prohibition, particularly since
lawyers have advertising and written and recorded communication permitted undcr Rule 7.2
offer alternative means of conveying necessary information to those who may be in need of
legal services, Advcrtising and v.ñtcn and recorded In particular, communications %J1
which may be mailed or autedialed transmitted by email or other electronic means that do not
involve real-time contact and do not violate other laws governing solicitations. These forms
of communications and solicitations make it possible for the public a prospective di:nt to
be informed about the need for legal services, and about the qualifications of available
lawyers and law firms, without subjecting the prospective client the public to direct in-
person, telephone or real-time electronic persuasion that may overwhelm the client’s a person’s
judgment.

[43 The use of general advertising and written, recorded or electronic
communications to transmit information from lawyer to rather
than direct in-person, live telephone or real-time electronic contact, will help to assure that
the information flows cleanly as well as freely. The contents of advertisements and
communications permitted under Rule 7.2 can be permanently recorded so that they cannot be
disputed and may be shared with others who know the lawyer. This potential for informal
review is itself likely to help guard against statements and claims that might constitute false and
misleading communications, in violation of Rule 7.1. The contents of direct in-person, live
telephone or real-time electronic conversations between a lavycr d a prospective client
contact can be disputed and may not be subject to third-party scrutiny. Consequently, they
are much more likely to approach (and occasionally cross) the dividing line between
accurate representations and those that are false and misleading.

45J There is far less likelihood that a lawyer would engage in abusive practices
against an individud who is a former client, or a person with whom the lawyer has close
personal or family relationship, or in situations in which the lawyer is motivated by
considerations other than the lawyer’s pecuniary gain. Nor is there a serious potential for abuse
when the person contacted is a lawyer. Consequently, the general prohibition in Rule 7.3(a)
and the requirements of Rule 7.3(c) are not applicable in those situations. Also, paragraph
(a) is not intended to prohibit a lawyer from participating in constitutionally protected
activities of public or charitable legal-service organizations or bona fide political, social,
civic, fraternal, employee or trade organizations whose purposes include providing or
recommending legal services to its lhjr members or beneficiaries.

[5J But even permitted forms of solicitation can be abused. Thus, any solicitation which
contains information which is false or misleading within the meaning of Rule 7.1, which
involves coercion, duress or harassment within the meaning of Rule 7.3(b)(2), or which
involves contact with a prospective client someone who has made known to the lawyer a
desire not to be solicited by the lawyer within the meaning of Rule 7,3(b)(1) is prohibited.
Moreover, if after sending a letter or other communication to a clicnt as permitted by Rule
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7,2 the lawyer receives no response, any tbrther effort to communicate with the recipient of the
communication prospective client may violate the provisions of Rule 7.3(b).

[67] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing
such entities of the availability of and details concerning the plan or arrangement
which the lawyer or lawyer’s firm is willing to offer. This form of communication is not
directed to people who are seeking ler& services for themselves. a prespeeth’e—el4ent, Rather, it
is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal
services for others who may, if they choose, become prospective clients of the lawyer. Under
these circumstances, the activity which the lawyer undertakes in communicating with
such representatives and the type of information transmitted to the individual are
functionally similar to and serve the same purpose as advertising permitted under Rule 7.2.

[j The requirement in Rule 7.3(c) that certain communications be marked
“Advertising Material” does not apply to communications sent in response to requests of
potential clients or their spokespersons or sponsors. General announcements by lawyers,
including changes in personnel or office location, do not constitute communications
soliciting professional employment from a client known to be in need of legal services within
the meaning of this Rule.

[82j Paragraph (d) of this Rule permits a lawyer to participate with an
organization which uses personal contact to solicit members for its group or prepaid legal
service plan, provided that the personal contact is not undertaken by any lawyer who would
be a provider of legal services through the plan. The organization must not be owned by or
directed (whether as manager or otherwise) by any lawyer or law firm that participates in the
plan. For example, paragraph (d) would not permit a lawyer to create an organization
controlled directly or indirectly by the lawyer and use the organization for the in-person or
telephone solicitation of legal employment of the lawyer through memberships in the plan
or otherwise. The communication pennitted by these organizations also must not be directed
to a person known to need legal services in a particular matter, but is to be designed to
inform potential plan members generally of another means of affordable legal services.
Lawyers who participate in a legal service plan must reasonably assure that the plan sponsors
are in compliance with Rules 7.1, 7.2 and 7.3(b), See 8.4(a).
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Rule 8.5 Disciplinary Authority; Choice of Law

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to
the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs, A
lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this
jurisdiction if the lawyer provides or offers to provide any legal services in Uils jurisdiction. A
lawyer may be subject to the disciplinary authority of both this jurisdiction and another
jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the
rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of
the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s
conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the
rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to
discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer
reasonably believes the predominant effect of the lawyer’s conduct will occur.

Comment

Choice of Law

[5) When a lawyer’s conduct involves significant contacts with more than one
jurisdiction, it may not be clear whether the predominant effect of the lawyer’s conduct will
occur in a jurisdiction other than the one in which the conduct occurred, So long as the lawyer’s
conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the
predominant effect will occur, the lawyer shall not be subject to discipline under this Rule. With
respect to conflicts of interest in determining a lawyer’s reasonable belief under paragraph
(bY2. a written agreement between the lawyer and client that reasonably specifies a particular
jurisdiction as within the scope of that paragraph may be considered if the agreement was
obtained with the client’s informed consent confirmed in writing.
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Rule 705. Admission on Motion

Any person who, as determined by the Board of Admissions to the Bar, has been licensed to
practice in the highest court of law in any United States state, territory, or the District of
Columbia for no fewer than five three years may be eligible for admission on motion on the
following conditions:

(a) The applicant meets the educational requirements of Rule 703.

(b) The applicant meets Illinois character and fitness requirements and has been certified by the
Committee on Character and Fitness.

(c) The applicant licensed to practice law for fewer than 15 years has passed the Multistate
Professional Responsibility Examination in Illinois or in any jurisdiction in which it was
administered.

(d) The applicant is in good disciplinary standing before the highest court of every jurisdiction in
which ever admitted and is at the time of application on active status in at least one such
jurisdiction.

(e) The applicant provides documentary evidence satisfactory to the Board that for at least five
three of the seven five years immediately preceding the application, he or she was engaged in the
active, continuous, and lawflil practice of law.

(I) The applicant has paid the fee for admission on motion in accordance with Rule 706.

(g) For purposes of this rule, the term “practice of law” shall mean:

(I) Practice as a sole practitioner or for a law firm, professional corporation, legal
services office, legal clinic, or other entity the lawful business of which consists of the
practice of law or the provision of legal services;

(2) Employment in a state or local court of record in a United States state, territory, or the
District of Columbia as a judge, magistrate, referee or similar official, or as ajudicial law
clerk;
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(3) Employment in a federal court of record in a United States state, territory, or the
District of Columbia as a judge, magistrate, referee or similar official, or as ajudicial law
clerk;

(4) Employment as a lawyer for a corporation, agency, association, trust department, or
other similar entity;

(5) Practice as a lawyer for a state or local government;

(6) Practice as a lawyer for the federal government, including legal service in the aimed
forces of the United States;

(7) Employment as a law professor at a law school approved by the American Bar
Association; or

(8) Any combination of the above;

provided in each instance, however, that such employment is available only to licensed attorneys
and that the primary duty of the position is to provide legal advice, representation, andlor
services.

(h) For purposes of this rule, the term “active and continuous” shall mean the person devoted a
minimum of 80 hours per month and no fewer than 1,000 hours per year to the practice of law
during 60 of the &4 Q months immediately preceding the application.

(I) Except as provided in this subsection (1) and subsection (j) that follows, for purposes of this
rule, the term “lawful” shall mean the practice was performed physically without Illinois and
either physically within a jurisdiction in which the applicant was licensed or physically within a
jurisdiction in which a lawyer not admitted to the bar is permitted to engage in such practice. An
applicant relying on practice performed in a jurisdiction in which he or she is not admitted to the
bar must establish that such practice is permitted by statute, rule, court order, or by written
confirmation from the admitting or disciplinary authority of the jurisdiction in which the practice
occurred. Practice falling within subparagraph (g)(3) or (g)(6) above shall be considered lawM
practice even if performed physically without a jurisdiction in which the applicant is admitted.
Practice falling within (g)(7) above shall be considered lawful practice even if performed
physically without a jurisdiction in which the applicant is admitted, provided that the professor
does not appear in court or supervise student court appearances as part of a clinical course or
otherwise;

(j) Practice performed within Illinois pursuant to a Rule 716 license may be deemed lawful and
counted toward eligibility for admission on motion, provided all other requirements of Rule 705
are met.

(k) Practice performed without Illinois and within the issuing jurisdiction pursuant to a limited or
temporary license may be counted toward eligibility for admission on motion only if the limited
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or temporary license authorized practice without supervision in the highest court of law in the
issuing jurisdiction.

(I) A person who has failed an Illinois bar examination administered within the preceding five
years is not eligible for admission on motion,

(in) Admission on motion is not a right. The burden is on the applicant to establish to the
satisfaction of the Board that he or she meets each of the foregoing requirements.
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Rule 716. Limited Admission Of House Counsel

A person who, as determined by the Board of Admissions to the Bar, has been licensed to
practice in the highest court of law in any United States state, territory, e* the District of
Columbia, or a foreign jurisdiction, or is otherwise authorized to practice in a foreign
jurisdiction. may receive a limited license to practice law in this state when the lawyer is
employed in Illinois as house counsel exclusively for a single corporation, partnership,
association or other legal entity (as well as any parent, subsidiary or affiliate thereof), the lawfiul
business of which consists of activities other than the practice of law or the provision of legal
services upon the following conditions:

(a) The applicant meets the educational requirements of Rule 703 or Rule 715(c) if a foreign
lawyer;

(b) The applicant meets Illinois character and fitness requirements and has been certified by the
Committee on Character and Fitness;

(c) The applicant licensed to practice law for fewer than 15 years has passed the Multistate
Professional Responsibility Exam in Illinois or in any jurisdiction in which it was administered1
or. in the case of a lawyer who has been admitted or otherwise authorized to practice only in a
foreign jurisdiction, has completed the course on ethics for foreign lawyers approved by the
Illinois Supreme Court Commission on Professionalism;

(d) The applicant is in good disciplinary standing before the highest court of every jurisdiction in
which ever admitted and is at the time of application on active status in at least one such
jurisdiction, or. in the case of a lawyer who has been admitted or otherwise authorized to practice
only in a foreign jurisdiction, is not disbarred, suspended, or otherwise prohibited from practice
in any jurisdiction by reason of discipline, resignation with charges pending, or permanent
retirement;

(e) The applicant has paid the fee for limited admission of house counsel under Rule 706.

(f) Application requirements. To apply for the limited license, the applicant must file with the
Board of Admissions to the Bar the following:

(1) A completed application for the limited license in the form prescribed by the Board;
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(2) A duly authorized and executed certification by applicant’s employer that:

(A) The employer is not engaged in the practice of law or the rendering of legal services,
whether for a fee or otherwise;

(B) The employer is duly qualified to do business under the laws of its organization and the laws
of illinois;

(C) The applicant works exclusively as an employee of said employer for the purpose of
providing legal services to the employer at the date of his or her application for licensure; and

(D) The employer will promptly noti& the Clerk of the Supreme Court of the termination of the
applicant’s employment.

(3) Such other affidavits, proofs and documents as may be prescribed by the Board.

(g) Authority and Limitations. A lawyer licensed and employed as provided by this Rule has the
authority to act on behalf of his or her employer for all purposes as if licensed in illinois. The
lawyer may not act as counsel for the employer until the application is accepted and approved by
the Court. A lawyer licensed under this rule shall not offer legal services or advice to the public
or in any manner hold himself or herself out to be engaged or authorized to engage in the
practice of law, except such lawyer, other than a lawyer licensed under this rule only on the basis
of being admitted or authorized to practice in a foreign jurisdiction, may provide voluntary pro
bono public services as defined in Rule 756(0.

(h) Duration and Termination of License. The license and authorization to perform legal services
under this rule shall terminate upon the earliest of the following events:

(I) The lawyer is admitted to the general practice of law under any other rule of this Court.

(2) The lawyer ceases to be employed as house counsel for the employer listed on his or her
initial application for licensure under this rule; provided, however, that if such lawyer, within
120 days of ceasing to be so employed, becomes employed by another employer and such
employment meets all requirements of this Rule, his or her license shall remain in effect, if
within said 120-day period there is filed with the Clerk of the Supreme Court: (A) written
notification by the lawyer stating the date on which the prior employment terminated,
identffication of the new employer and the date on which the new employment commenced; (B)
certification by the former employer that the termination of the employment was not based upon
the lawyers character and fitness or failure to comply with this rule; and (C) the certification
specified in subparagraph (0(2) of this rule duly executed by the new employer. If the
employment of the lawyer shall cease with no subsequent employment within 120 days
thereafter, the lawyer shall promptly notify the Clerk of the Supreme Court in writing of the date
of termination of the employment, and shall not be authorized to represent any single
corporation, partnership, association or other legal entity (or any parent, subsidiary or affiliate
thereof).
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(3) The lawyer is suspended or disbarred from practice in any jurisdiction or any court or agency
before which the lawyer is admitted.

(4) The lawyer fails to maintain active status in at least one jurisdiction, or, in the case of a
lawyer who has been admitted or otherwise authorized to oractice only in a foreign jurisdiction.
has been disbarred, suspended, or otherwise prohibited from practice in any jurisdiction by
reason of discipline, resignation with charges pending. or permanent retirement.

(I) Annual Registration and MCLE. Beginning with the year in which a limited license to
practice law under this rule is granted and continuing for each subsequent year in which house
counsel continues to practice law in Illinois under the limited license, house counsel must
register with the Attorney Registration and Disciplinary Commission and pay the fee for active
lawyers set forth in Rule 756 and filly comply with all MCLE requirements for active lawyers
set forth in Rule 790 et seq.

U) Discipline. A lawyer licensed under this nile shall be subject to the jurisdiction of the Court
for disciplinary purposes to the same extent as all other lawyers licensed to practice law in this
state.

(k) Credit toward Admission on Motion. The period of time a lawyer practices law while
licensed under this rule may be counted toward eligibility for admission on motion, provided all
other requirements of Rule 705 are met.

(I) Newly Employed House Counsel. A lawyer who is newly employed as house counsel in
Illinois shall not be deemed to have engaged in the unauthorized practice of law in Illinois prior
to licensure under this nile if application for the license is made within 90 days of the
commencement of such employment.
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