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In an action filed by a condominium unit owner dbaging the

(Note: This syllabus actions of the board of directors of the assoamtthe trial court
constitutes no part of theproperly considered the count of plaintiffs ametideomplaint
opinion of the court but alleging that the board was “doing business inedosession,” even
has been prepared by thehough that count in the initial complaint had beksmissed with
Reporter of Decisions prejudice, since the initial count was dismissetharit consideration
for the convenience ofgof the merits and the dismissal should not haven bvéith prejudice;

the reader)
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and furthermore, the trial court properly found bward violated the
Condominium Property Act and/or the associatioréslaration and
bylaws by nter alia, holding meetings in closed working or executive
sessions, conducting votes by email and canvassiagd members,
authorizing or allowing litigation without approval a meeting open
to all unit owners, and further, the court propedjected the board’s
reliance on the business judgment rule and grapiEdtiff various
forms of declaratory and injunctive relief.

Appeal from the Circuit Court of Cook County, N&@-GH-0679; the
Hon. Sophia Hall, Judge, presiding.
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Judgment Affirmed.

Counsel on Orum & Roth, LLC, of Chicago (Mark D. Roth, of cael), for
Appeal appellants.

Gary Palm, of Chicago, appellpeo se

Panel JUSTICE PALMER delivered the judgment of the countith
opinion.
Justice McBride concurred in the judgment and @pini
Presiding Justice Gordon specially concurred, wiimion.

OPINION

Plaintiff Gary Palm filed an action against defents the 2800 Lake Shore Drive
Condominium Association (the association), the #aair directors of the association (the
board) and Kay Grossman (Grossman), individuallg as board president (collectively,
defendants) seeking declaratory and injunctiveefefior assorted violations of the
association’s declaration and bylaws, the lllind@ndominium Property Act (the
Condominium Property Act) (765 ILCS 6051 seq (West 2004)) and the General Not For
Profit Corporation Act of 1986 (the Not for Profitct) (805 ILCS 105/101.0&t seq (West
2004)). The court granted partial summary judgrienPalm on several issues and issued
declaratory and injunctive orders. After a hearihndgound for Palm on various remaining
issues and again entered declaratory and injuncéiref. Defendants raise 12 issues on
appeal. We affirm.

BACKGROUND

Palm owns a condominium unit in the 2800 Laker8Harive condominium building
in Chicago and has for many yearsle served on the board of directors of the condami

Yn defendants’ brief, they inform the court asdolb:

“This lawsuit has been the subject of a prior abpend an original record on appeal was
filed in this case on November 7, 2008. The origieaord on appeal is citedas ‘R__ " A
second record on appeal relating to documents fifter the first appeal was filed on
September 19, 2011, and is referred to in thisfage’'R2___." A Supplemental Record on
Appeal was filed on January 17, 2011, and is reteto as ‘SR "
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association from 1992 to 1998. The associatiomistdor-profit corporation formed pursuant
to the Not for Profit Act (805 ILCS 105/101.@t seq (West 2004)). It is governed by the
Condominium Property Act (765 ILCS 6051 seq (West 2004)). The governing document
for the association is the “Declaration of Condoomm Ownership and of Easements,
Restrictions, Covenants and By-Laws of 2800 Laker&iDrive Condominium Association”
(the declaration).

In 1999, Palm requested that the board produceindects related to the building’s
management. In 2000, when the board refused toupeothe documents, Palm filed a
complaint against defendants in the circuit coi@ook County seeking to examine and copy
the documents. The court dismissed the complaitfitont prejudice.

Palm then filed a four-count first amended commldn count I, he asserted that the board
violated section 18(a)(9) of the Condominium Propéct (765 ILCS 605/18(a)(9) (West
2000)) by having discussions of condominium businasd taking action on matters at
meetings closed to unit owners, making decisionsnayl vote, and failing to vote in open
meetings on issues discussed and actions takexeputve sessions. He cited no specific
instances demonstrating the board’s alleged vanati Palm requested a declaration that the
board cannot take any action without a vote at adoneeting open to attendance by unit
owners and that all discussion of association lassipnexcept for the three matters specifically
excepted in section 18(a)(9), must be conductethédypoard at open meetings.

In count Il, again without factual support, Palssarted the association violated the
Condominium Property Act when the board presideceeded her authority, failed to call
sufficient meetings of the board to conduct allessary business and exceeded “her powers”
at open board meetings and dominated the discustlenrequested a declaration that
Grossman exceeded her authority by taking actiatisout board approval and improperly
imposed her views on the board at meetings.

In count Ill, without factual support, Palm asedrthat the board president and association
counsel improperly limited board member’s accessaltodocuments and records of the
association and these limitations interfered with board members’ performance of their
fiduciary duties to the association and its membkis requested a declaration that board
members are entitled to access all records andnuetis of the association upon request
within a reasonable period of time without the néedtate a purpose or pay costs or fees
associated with such requests.

In count IV, Palm asserted that the board had apgnly denied his repeated requests to
examine and copy assorted association documentsremaids in violation of statute,

The only record defendants filed in this appea i®ur-volume record filed on September 19,
2011. Defendants filed neither the “original recordappeal *** filed *** on November 7, 2008” nor
“a supplemental record *** filed on January 17, 201The reference to the supplemental record is
especially puzzling given that the notice of apjpeahis case was not filed until May 2011, appéyen
after defendants filed the supplemental record.eibeless, given that this court may take judicial
notice of matters of public record, we obtained2Bevolume “original record on appeal *** filed ***
on November 7, 2008” from the circuit court andw@nsider it.
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ordinance and association declaration and bylaves.rédjuested that the court order the
association to allow him to inspect and copy tlipiested documents.

Defendants moved to dismiss. They argued thattdahould be dismissed as it failed to
state a claim on which relief could be granted.dddfnts pointed out that Palm failed to plead
actual facts regarding any matters on which thedbad allegedly voted by mail or to identify
any issues that the board had allegedly impropksiyussed and acted on in executive sessions
rather than open meetings. They asserted that lfedmot presented an actual controversy for
the court’s review but rather was requesting arewordstating the law set forth in section
18(a)(9) of the Condominium Property Act. Defendaantgued similarly with regard to count
I, asserting that Palm failed to state a claimvitich legal relief could be granted because he
failed to set forth Grossman’s alleged violatiorithvepecificity and failed to allege any law
applicable to his vague allegations.

Defendants argued that count Il should be dismisas (a) Palm’s request for a
declaratory finding and injunction awarding him ettéred access to association documents
and records was contrary to the Condominium Prgp&et and the Chicago condominium
ordinance, (b) Palm failed to plead actual factsaant 1ll, and (c), since he was asking for an
opinion of the rights of board members and he veal®nger a board member, his request for a
declaratory judgment was moot and he was merelyasting an advisory opinion. Defendants
asserted count IV should be dismissed because &alight relief almost identical to that
raised in his previously dismissed complaint andabse the relief Palm requested was
contrary to the Condominium Property Act.

Both parties filed additional memoranda and, at¢burt’s request, supplemental briefs
related only to count IV, addressing the questibwlzether the board is required to produce
association documents under the City of Chicagalcomnnium ordinance. On December 11,
2000, the court issued an opinion and order statirag, after considering the parties’
memoranda, exhibits, case material and oral argymeoncluded that Palm was “required to
assert a proper purpose [as a board member reggdsituments] and has failed to do so, and
that all four counts of the First Amended Complaimbuld be dismissed.”

The court’s opinion specifically addressed itsvdgsal of count 1V in detail, finding that
the Not for Profit Act required that associationmfiers must state a proper purpose in order to
be allowed to inspect association records, thisirement preempted the City of Chicago
ordinance or the declaration which might provideeotvise. It held that Palm failed “to allege
any facts that would support that a proper purp@sebeen stated.” The court then stated that
Palm did not “support his claim with any factualidance, but only conclusory language.
Accordingly, all four counts are deficient and thefendant is entitled to dismissal.” The court
dismissed the complaint and granted Palm leavieta second amended complaint.

Palm filed a motion to reconsider. He challendezldourt’s findings regarding his count
IV claim requesting production of documents. Heoafinted out that the court had
“apparently concluded that the Not for Profit Aafgscument production provision controlled
all the other issues raised in Counts I-1ll, althlouhese three issues were not discussed.” He
stated that the issues raised in counts |, Il dingddre unrelated to access to documents and
had been argued and briefed on other grounds. Bajoed that the court’s decision should
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have explained its reasons for the dismissal ohtoy Il and Il because “otherwise [Palm]
has no idea how to amend the complaint further loetiver to appeal without amending his
complaint again.” He asserted that rendering as@tatiwithout giving reasons violated his
“due process rights to have his claim decidedwag that makes them susceptible for judicial
review.”

On March 21, 2001, the court held a hearing omtb&on to reconsider and defendants’
response thereto. The transcript of the proceesthiogvs that the entirety of the argument was
directed to count IV, addressing conflicts betwé®sn Chicago condominium ordinance, the
Condominium Property Act and the Not for Profit Aall of which have differing provisions
relating to a board’s duty to produce document® ddurt issued a verbal decision. It granted
the motion to reconsider and stated that, upomnderation, it again granted the motion to
dismiss.

The court first addressed the dismissal of cowhinl detail and dismissed the count
without prejudice. The court next addressed colatgl I, stating only that the counts “ask
for an advisory opinion” and dismissing them witlejpdice. It lastly dismissed count Il with
prejudice, finding that the count “asks for a deaflary judgment, but declaratory judgment
need not be granted where other relief [here undent 1V] will resolve the problem.” The
court gave Palm leave to amended count IV, notiagPalm could “of course” replead counts
I, I'and Il in his second amended complaint fargoses of preserving the record. It declined
to make an lllinois Supreme Court Rule 304(a) (Eéb. 26, 2010) finding that there was no
just reason to delay appeal on counts I, Il and 1l

On April 3, 2001, the circuit court entered a Vet decision, “[a]fter having reconsidered
its December 11, 2000, order, *** for the reasotses in court at the March 21, 2001,
hearing,” dismissing counts |, Il and IIl of thesi amended complaint with prejudice. It
dismissed count IV without prejudice and grantedimPkeave to file a second amended
complaint.

Citing new authority, Palm filed a motion to resater the March 21, 2001, oral and April
3, 2001, written decisions or, in the alternatsegking an lllinois Supreme Court Rule 304(a)
finding that there was no just reason to delay apgdie court denied the motion to reconsider
as to counts | and Il. It granted the motion asdonts Ill and IV. Upon reconsideration, the
court again dismissed count Il with prejudice diimg that Palm failed to allege that he had
standing to litigate the rights of board membemssihe did not allege that he was a member of
the board.

After a detailed examination of count IV, the doleld that count IV stated a cause of
action and vacated its earlier dismissal of covhtThe circuit court subsequently granted
summary judgment to Palm on count IV in 2003, ardethe association to produce the
requested documents and awarding Palm attorneyDeésndants appealed the circuit court’s
decision. The decision was affirmed on appealPalm v. 2800 Lake Shore Drive
Condominium Ass 2013 IL 110505, and is not at issue here.

In 2004, Palm filed a second amended complairdotmt |, he claimed that the association
was so poorly managed that it was subject to jabdissolution under sections 112.50(a)(2),
(a)(3) and (a)(4) of the Not for Profit Act (80505 105/112.50(a)(2)-(4) (West 2004)). He
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asserted that defendants repeatedly acted bey@ndcibpe of their corporate and legal
authority by, in relevant part, violating the opmeeting requirements of section 18(a)(9) of
the Condominium Property Act by conducting boardibess in working sessions not open to
unit owners, and conducting votes by email andotedee canvassing. He requested, under
section 112.55 of the Not for Profit Act, as areaititive to dissolution, the appointment of a
custodian or provisional director of the associatio order to implement reform. He
additionally requested, in lieu of dissolution,ader declaring and enjoining violations of the
rights and obligations related to open meetingaydoninutes, recording of board meetings,
board member access to documents, unit ownerssadoedocuments, frequency of board
meetings, reserve fund accounting, approval oftahpixpenditures in excess of $25,000,
deposit of association funds in uninsured accoyrtsnulgation of “rules and regulations,”
handicap access, audits, board member confliciatefest, property manager conflicts of
interest, notice of related-party transactionsioast authorized by less than a board quorum
and board election activities. He also requestati@mossman be removed from the board and
that the association disclose why it destroyedl8®@8 board election materials.

In count I, Palm sought the same declaratory imfuhctive relief as in count I, but
pursuant to section 2-701 of the lllinois Code @filCProcedure (735 ILCS 5/2-701 (West
2004)), section 103.15 of the Not for Profit Actlahe equitable powers of the court. In count
lll, he sought a court order compelling immediateduction of specific documents and a
finding of contempt against defendants for thelufa to comply with a court order to produce
the documents. In count IV, brought pursuant to @mécago condominium ordinance, the
Condominium Property Act, the Not for Profit Actdathe declaration, Palm sought an order
compelling immediate production of certain docurséhe board had refused to provide at his
request. In count V, he charged Grossman with cectste fraud and ultra vires acts and
sought her removal from the board.

Defendants’ moved to dismiss the second amendetplamnt. The court denied the
motion?

In January 2005, Palm filed a five-count third ahed complaint. Counts I and Il mirrored
counts | and 1l of the second amended complairimPdeleted” count Ill. In count IV, Palm
requested an order compelling production of asdodecuments under the Chicago
condominium ordinance, the Condominium Property, Alseé declaration and the Not for
Profit Act. In count V, Palm sought the removaGybssman from the board as he had in count
V of his second amended complaint but with numefacial assertions regarding her alleged
fraudulent conduct and breach of fiduciary dutyhi® association and unit owners.

Defendants filed an answer to the third amendegptaint, four affirmative defenses and a
counterclaim. The affirmative defenses asserteedizints were not liable to Palm because (1)

?f there is a copy of the motion to dismiss theosetamended complaint and the court’s order
denying the motion in the record, neither partgsio it and we do not find it specifically refeced in
the appendix to the record. It is not our role émse through a 26-volume record in search of these
documents. Accordingly, we are left with only thrdormation that defendants filed the motion to
dismiss and the court denied it.
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they had always relied on and acted under advia®whsel, (2) they were immunized by an
exculpatory clause in the declaration, (3) the-frear statute of limitations in section 13-205
of the lllinois Code of Civil Procedure (735 ILC&L3-205 (West 2004)) barred Palm’s claims
and (4) collateral estoppel amds judicatabarred many of Palm’s claims. Defendants’
counterclaim asserted that Palm’s contention that dssociation qualified for judicial
dissolution was made vexatiously, arbitrarily armt m good faith and defendants were,
therefore, under section 112.55(f) of the Not foof® Act (805 ILCS 105/112.55 (West
2004)), entitled to attorney fees and costs.

Palm moved for “partial declaratory and injunctssemmary judgment.” He argued, in
relevant part:

(1) The board was violating the declaration bydssing and acting on business at
closed meetings not open to unit owners, spediital its making decisions in closed
sessions regarding (a) whether to commence or dditagation, (b) employment and
personnel matters, (c) unit owner misconduct afdifd owner delinquency.

(2) The board was violating the declaration arel Mot for Profit Act by making
decisions without a majority vote or even a forwate, specifically by (a) delegating
responsibility for deciding on bids and contractlte management company and an
unofficial three-member committee, (b) allowing soimmoard members to approve
waivers of rights of first refusal by email or tel®ne rather than requiring the
decisions to be made by the entire board at an opegting, (c) making capital
expenditures in excess of $25,000 without obtainimig owner approval, (d) allowing
the management company to deposit funds in banduats not fully insured by the
Federal Deposit Insurance Corporation (FDIC) andn@king expenditures in excess
of $25,000 without a vote by and approval of uminers.

Palm requested that the court enter a declar#ti@nthe enumerated acts by defendants
were contrary to the law and an injunction provigfar adherence to the applicable laws. He
also requested a declaration that the associatuatifigd for judicial dissolution or the
imposition of alternative remedies such as the egpppent of a custodian or provisional
director, dismissal of the association’s attornag ananagement company, retaining of an
accountant to conduct an audit and the terminatf@ssorted contracts.

On July 18, 2008, the court granted Palm’s revimetion for partial summary judgment in
part. It found:

(1) defendants violated the declaration by “adediit ‘doing business’ at closed
meetings,” which included discussing associatiottensand soliciting input by email,
canvassing board members by phone and decidingemaitt closed “working”
sessions prior to presentation of the matter fasta in an open meeting;

(2) the board did not have the authority undemdearation to enter into contracts
without the approval of the entire board and viedathe Not for Profit Act by failing to
provide for committees to conduct board businessbgnding the declaration to allow
the management company to consult three officedhatain the approval of only one
for contracts between $10,000 and $100,000, and
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(3) the board violated the declaration and the fdoProfit Act by undertaking to
defend the instant case without taking a vote io@en meeting as to whether to pursue
the litigation.

The court denied summary judgment as to all otlams.

In opposition to the motion for summary judgmetgfendants had argued that the court’s
April 3, 2001, order dismissing counts I, Il and &f the first amended complaint with
prejudice required denial of the motion for summjaiggment because the dismissals were
dispositive of many of the claims in the third amled complaint. Palm responded that the
court previously had ruled against defendants as same argument when defendants
presented it in their motion to dismiss the secantended complaint. Addressing these
arguments, the trial court stated that the reagothe court’s prior dismissal with prejudice,
which had been entered by another judge, was ‘leat rom the record.” It stated that it was,
therefore, “unable to conclude that the prior d&sal was, in fact, on the merits and this
court’s finding against defendants in denying thetion to dismiss the Second Amended
Complaint is a basis to deny summary judgment.” ddet also denied defendants’ motion to
dismiss the third amended complaint on the basikeétatute of limitations, finding that the
allegations in the second and third amended comiglé&ielate back” to the original and first
amended complaints and were, therefore, not béyede statute of limitations.

On August 26, 2008, the court issued a declaratndyinjunctive order based on the July
18, 2008, decision. It enjoined defendants fromresking, acting on, voting on, and making
decisions on affairs of the association in any gatly in which a quorum of the board is
present (in person, by telephone or otherwise)ssnillee gathering is open to any unit owner
and prior notice has been provided to all unit ownét also enjoined defendants from
authorizing contacts, authorizing or allowing létgn, exercising waivers of the association’s
right of first refusal on unit purchases, approvaognpensation for employees and permitting
the management company or any other entity to tseteenter into a contract on behalf of the
association without a board vote in a meeting dpehl unit owners for which prior notice had
been provided to the owners and a quorum of thedbwas present.

On September 10, 2010, after a four-day hearing, court entered judgment on the
remaining claims in Palm’s third amended compldinheld that defendants breached their
fiduciary duty by failing to strictly comply withhe requirements of the declaration and the
condominium property act in their handling of thssaciation finances. It found that
defendants failed to itemize reserves in the bydgied to credit unit owners with surpluses,
commingled operating and reserve expenses and alldunds to be deposited in bank
accounts in excess of the FDIC insured limit. Tbart also found that the board failed to
provide written notices of board meetings as rexfuibby the declaration and failed to present
conflicts of interest to the unit owners for appbut found against Palm on the remaining
issues.

Addressing defendants’ affirmative defenses, thartcfound that there was no evidence
that defendants acted on advice of counsel andhiastatute of limitations did not bar the
actions. With regard to defendants’ assertion thatexculpatory clause in the declaration
shielded them from liability unless their acts orissions were grossly negligent or fraudulent,
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the court found that none of defendants’ violatioosstituted fraud. It did, however, find that
defendants’ conduct was “grossly negligent in thay intentionally failed to act in the face of
a known duty, demonstrating a conscious disregartheir duties.”

The court denied defendants’ counterclaim seekitmyney fees and expenses under the
Not for Profit Act for Palm’s alleged bad faith naising grounds for dissolution of the
association in count | of his third amended commplarhe court held that, although the
evidence did not show oppressive or fraudulent aonly defendants or waste of corporate
assets, it did show that defendants breachedfteniary duties as managers of the building
by violating the clear dictates of the declaratma the Condominium Property Act. It found,
therefore, that “Palm did not act arbitrarily, vamasly or not in good faith in filing the
complaint” such that an award of fees was warraotetér the statute.

On October 25, 2010, the court issued a declaratmigment enumerating its findings
based on the September 20, 2010, decision. The foourd, in relevant part, that defendants
violated the declaration by (1) putting operatiaganue surpluses into the reserve fund rather
than applying the surpluses as an adjustment tarthe@wners’ assessment installments, (2)
failing to designate in the annual budget an itetndn and allocation for reverse funds, (3)
commingling operating and reserve funds, (4) fgilio mail each unit owner notices of board
meetings and (5) failing to enforce the requirenetite management agreement requiring the
managing agent to deposit all funds in an FDIC+iedwaccount.

On April 5, 2011, the court issued an injuncti@séd on its September 20, 2010, decision.
It enjoined defendants from (1) failing to applyaret shortage or excess of operating income
identified in the association’s annual accountiaga adjustment to the installments due from
unit owners, (2) failing to provide an annual budige the reserve account that itemizes and
allocates reserve funds, (3) commingling reservad$uwith operating funds and using
operating funds to pay reserve expenses, (4) alpwhe managing agent to place money
exceeding the FDIC insurance deposit limits intonsared bank accounts and (5) failing to
mail notices of board meetings to all unit owndrse court stated that the order was a final
order disposing of all matters.

Defendants filed a timely notice of appeal on Nay011. They appeal from (1) the trial
court’s July 18, 2008, order granting partial sumynadgment to Palm on his third amended
complaint and its August 26, 2008, order grantieglaratory and injunctive relief based on
the July 18, 2008, order; and (2) its September2DQ0, order entering judgment on the
remaining claims in the third amended complaint esié@ctober 25, 2010, declaratory order
and April 5, 2011, injunction granting relief basadthe September 10, 2010, order.

ANALYSIS
I. The July 18, 2008, Order and August 26, 2@D&er

Defendants raise six issues challenging the ouJrly 18, 2008, order granting partial
summary judgment to Palm on his third amended caimipand its August 26, 2008, order
entering declaratory and injunctive relief basedt@July 18, 2008, findings.
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A. Previously Dismissed Claims

Defendants first assert that the trial court’svpres dismissal with prejudice of counts |, i
and Il of Palm’s first amended complaint precludadher litigation related to the same
issues raised in plaintiffs motion for partial somary judgment on the third amended
complaint and the court erred in considering, andiding, those issues again. However,
defendants specifically argue only that the issulegessed by the court’s July 18, 2008, ruling
regarding “doing business in closed session” hah Ipeeviously raised by Palm in count | of
his first amended complaint and dismissed withyztiee. Since defendants do not argue the
specifics of how the dismissal with prejudice ofusts Il and Il of the first amended
complaint relates to the court’s findings on thetioro for summary judgment, we will not
address the effect of the dismissal with prejudiceounts Il and 1IE

Defendants do not use the termes' judicata” However, their argument that the court’s
dismissal with prejudice of counts I, Il and IIl tfe first amended complaint precludes the
court’s consideration of the same issues raiségerthird amended complaint and the motion
for summary judgment directed thereto is clearlgognpassed by the doctrineref judicata
Under the doctrineya final judgment on the merits rendered by a cafrtcompetent
jurisdiction bars any subsequent actions betweersdme parties or their privies on the same
cause of action.Rein v. David A. Noyes & Gal72 Ill. 2d 325, 334 (1996). “The doctrine
extends not only to what was actually decided endhginal action, but also to matters which
could have been decided in that sulitl’at 335. “In other words, the bar extends not oaly t
what has actually been determined in the formecgedings, but also to any other matters
properly involved by the subject matter which cob&/e been raised and determindge’st
Coin-Op, Inc. v. Paul F. Illg Supply Gd.89 IIl. App. 3d 638, 650 (1989).

In order for the doctrine aks judicatato apply, there must be (1) a final judgment an th
merits rendered by a court of competent jurisdiGti@) an identity of cause of action and (3)
an identity of parties or their privieRein 172 lll. 2d at 335. The second and third
requirements fores judicataare met here with respect to the “open meetingshts in the
first and third amended complaints and the padgesot challenge their existence. The parties

®Indeed, a cursory examination of count Il of thestfiamended complaint, which requests a
declaration that Grossman exceeded her authoribypasd president by taking actions without board
approval and improperly imposed her views on trerdbat meetings, shows this issue was not raised in
the motion for summary judgment. The issue raisezbiint Il of the first amended complaint, which
requests a declaration that board members aréedntit reasonably timely access to all association
records without having to specify a purpose forrdapiest or pay costs associated therewith, wesd-ai
in the motion for summary judgment. However, thartadid not specifically address this issue in its
decision on the motion for summary judgment. Thammary judgment order specified that the court
denied summary judgment “as to all other claims spcifically ruled on.” Accordingly, the court
denied summary judgment as to count Il and thestipre is moot.

*“Furthermore, where the estoppel applies, it opsratithout regard for whether the prior
adjudication was correct or erroneoudéest Coin-Op, In¢.189 lIl. App. 3d at 650.
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are identical in both complaints and there is aniy of causes of action between the
complaints. In count | in both complaints, Palmeatss that the board violated the open
meeting requirement of section 18(a)(9) of the Q@wnithium Property Act by discussing
condominium business and taking action on suchersa#tt meetings closed to unit owners or
by email. In the first amended complaint, he soagikclaration that the board cannot take any
action without a vote at a board meeting open tendance by unit owners and that all
discussion of association business, except fothttee matters specifically excepted in section
18(a)(9), must be conducted by the board at opetings. He sought similar relief in the third
amended complaint, seeking an order declaring ajoihéng violations of defendants’ section
18(a)(9) obligation to discuss board business ated @n matters in meetings open to all unit
owners and requiring defendants to conduct boasihbss and vote in meetings open to all
unit owners. Clearly, the second and third elemehtss judicataare met.

The question here is whether the first requiremehtres judicata is met. This
determination depends on whether the dismissal pvéfudice of count | of the first amended
complaint was a final judgment on the memRgin 172 1ll. 2d at 335. A case is decided on the
merits where it is decided on “the real or subsshrgrounds of [an] action or defense as
distinguished from matters of practice, procedyrgsdiction, or form.” (Internal quotation
marks omitted.Johnson v. Du Page Airport Authorit268 Ill. App. 3d 409, 418 (1994). “A
judgment is on the merits in the sense that it mayleaded in bar of a subsequent action
where it amounts to a decision as to the respeatids and liabilities of parties based on the
ultimate facts or the state of the facts discldsefleadings or evidence, or both, and on which
the right of recovery depends irrespective of fdrntechnical or dilatory objections or
contentions.’Fried v. Polk Brothers, In¢190 Ill. App. 3d 871, 878 (1989).

“Where there is no adjudication on the merits, amil§sal should be grantedthout
prejudice, as opposed to granting dismisg#h prejudice. [Citation.] The effect of a
dismissalwithout prejudice is to render the proceedings a nullitgf Eeave the parties
in the same position as if the case had never beseh [Citation.] Conversely, ‘a
dismissalwith prejudice constitutes an adjudication on the menich bars the
plaintiff from maintaining another action on thersaclaim.’ ” (Emphases in original.)
Johnson 268 Ill. App. 3d at 418 (quotingogaris v. Oliver246 Ill. App. 3d 876, 881
(1993)).

The trial court dismissed count | of the first amded complaint with prejudice, indicating
that the dismissal was on the merdshnson 268 Ill. App. 3d at 419. However, we must look
at the actual reason underlying the court’'s degigm dismiss count | with prejudice to
determine whether the dismissal was actually omtéets. Se&d. at 418-19 (holding that trial
court’s dismissal of complaint with prejudice wast & judgment on the merits as the trial
court’s decision was based on its finding thatdage was moot, and a mootness finding is not
a decision on the merits).

In count | of Palm’s first amended complaint, Bguested a judicial declaration that the
board cannot take any action without a vote at doaeetings open to attendance by unit
owners and that all association business, exceptmiaters specifically excluded by the
Condominium Property Act, must be conducted atdboaeetings open to attendance by unit
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owners. The court held that count | “asks for amisaty opinion” and dismissed the count
with prejudice.® The court’s dismissal with prejudice was not agjmeént on the merits.

“lllinois courts may rule on actual controversmgy.” Smart Growth Sugar Grove, LLC v.
Village of Sugar Grove375 Ill. App. 3d 780, 789 (2007). Specifically,camplaint for a
declaratory judgment requires an “‘actual contreye” Id. (quoting 735 ILCS 5/2-701
(West 2004)). “ ‘A declaratory judgment action @ immtended to permit moot or hypothetical
cases, or to enable parties to secure advisoryiam@iror legal advice from the court with
respect to anticipated future difficulties ***."Byer Clinic & Chiropractic, Ltd. v. State Farm
Fire & Casualty Cao. 2013 IL App (1st) 113038, 1 17 (quotiNgeber v. St. Paul Fire &
Marine Insurance C.251 Ill. App. 3d 371, 373 (1993)). “A plaintifieeking declaratory
judgment must specify all facts necessary to justi€ unusual relief sought. If the complaint
does not state facts sufficient to show ripeneissnigsal is proper.Schwanke, Schwanke &
Associates v. Martire41 lll. App. 3d 738, 748 (1992). “[I]f the harimat a plaintiff claims is
merely speculative or contingent, the claim is p@amand a court should not decide &rhart
Growth Sugar Grove, LLG75 Ill. App. 3d at 789.

Here, the harm was entirely speculative. Palnrs imended complaint neither alleged
specific instances in which defendants had decadsdciation matters in sessions closed to
unit owners and by voting by email or telephoneveasing nor asserted that Palm was injured
as a result of these alleged infractions of the doamnium Property Act. The complaint
provided no factual basis on which the court caiétermine that the board had violated the
open meetings requirement of that Act, let alormasis on which the court could issue the
requested declaration (or, more accurately, amatjon) that the board cannot take any action
without a vote at board meetings open to attendhgaait owners and that all nonexcepted
association business must be conducted at boartihgeepen to attendance by unit owners.
In other words, count | of the first amended conmpldid not specify all facts necessary to
justify the requested declaration or provide amactontroversy for the court’s review and

>The court addressed the dismissal of count | ofaimended complaint three times. It first
dismissed count | with prejudice on December 1002@ithout comment. Next, after reconsideration,
it dismissed count | with prejudice again, inityadluring the March 21, 2001, hearing on Palm’s oroti
to reconsider and then in its April 3, 2001, wnttarder based on the March 21, 2001, verbal holding
Lastly, on Palm’s motion to reconsider the MarchZd01, and April 4, 2001, orders, the court withou
comment denied the motion to reconsider the disghislscount |. There is no reason evident for the
court’s original dismissal with prejudice of counHowever, during the March 21, 2001, hearing on
Palm’s first motion to reconsider the dismissag tlourt stated that count | “asks for an advisory
opinion” and then dismissed the count with prejadithis is the only reflection in the record of the
court’s reason for dismissing count |. Except fus tcursory reference, the entirety of the headng
the motion to reconsider, indeed the majority & fgarties’ filings regarding dismissal of the first
amended complaint, were directed to count IV offtree amended complaint. However, the court’s
single-sentence explanation reflects the argumefeindants made in their motion to dismiss count |,
which was that count | failed to state a claim dmicl relief could be granted or present an actual
controversy for the court’s review and, insteadraherequested an order restating the law set farth
section 18(a)(9) of the Act.

-12 -



147

148
1 49

150

151

was properly dismissed. S&hwanke, Schwanke & Associa@$l Ill. App. 3d at 748. A
declaratory judgment action is not intended to &nabparty to secure an advisory opinion.
Byer Clinic & Chiropractic, Ltd. 2013 IL App (1st) 113038, § 17.

As the trial court found, Palm was seeking an satyi opinion and his claim for a
declaratory judgment should, therefore, be disndiskereaching this determination, the court
did not examine the merits of the claim. With notfel support presented in the complaint,
there were no merits to be considered. Accordirgjisen that the court did not decide count |
on its merits, it should not have dismissed couwvith prejudice. Further, because the court did
not dismiss count | of the first amended complamthe merits, the dismissal of the count did
not bar the court from considering the same issas®d in subsequent complaints and a
motion for summary judgment directed thereto. Tévertdid not err in considering the “doing
business in closed session” claims asserted imtt®n for summary judgment.

B. Conducting Business in Closed Sessions

Defendants next argue that the trial court impriypgranted summary judgment to Palm
on the question of whether the association condaggsciation business in gatherings that are
not “meetings” under the Condominium Property A5 ILCS 605/1et seq.(West 2004)).
The court held that actions taken by the boardideitsf open board meetings violated the
declaration and Condominium Property Act, spedifygaointing to the board’s discussion of
association matters at “workshop sessions” clogeohit owners.

The court should grant a motion for summary judgimanly where “‘the pleadings,
depositions, and admissions on file, together Withaffidavits, if any, show that there is no
genuine issue as to any material fact and thaimibvaing party is entitled to a judgment as a
matter of law.” ” Axen v. Ockerlund Construction C@81 Ill. App. 3d 224, 229 (1996)
(quoting Purtill v. Hess 111 Ill. 2d 229, 240 (1986)). In deciding a matifor summary
judgment, the court must not try a question of kadtrather determine whether one exists or if
reasonable persons could draw different infereficea the undisputed fact§&olden Rule
Insurance Co. v. Schwart203 Ill. 2d 456, 462 (2003)Vood v. National Liability & Fire
Insurance Cq.324 Ill. App. 3d 583, 585 (2001). In deciding atian for summary judgment,
the court must construe the pleadings, depositiatisiissions and affidavits strictly against
the moving party and liberally in favor of the respdentGauthier v. Westfal266 Ill. App. 3d
213, 219 (1994). We review the trial court’s ergfysummary judgment in favor of defendant
de novoGolden Rule Insurance C&03 Ill. 2d at 462.

The Condominium Property Act regulates the createmd operation of lllinois
condominium association8oard of Managers of Weathersfield Condominium’mss
Schaumburg Ltd. PartnershiB07 Ill. App. 3d 614, 619 (1999). Section 2(w) dfet
Condominium Property Act defines “meeting of boafdnanagers” as “any gathering of a
guorum of the members of the Board of Managers h&td for the purpose of conducting
board business.” 765 ILCS 605/2(w) (West 2004)ti6ed 8(a)(9) of the Act requires that an
association’s bylaws provide, in relevant part:
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“[ M]eetings of the board of managers shall be opemyouait owney except for the
portion of any meeting held (i) to discuss litigatiwhen an action against or on behalf
of the particular association has been filed angkeisding in a court or administrative
tribunal, or when the board of managers finds thath an action is probable or
imminent, (ii) to consider information regarding pamtment, employment or
dismissal of an employee, or (iii) to discuss Miolas of rules and regulations of the
association or a unit owner’s unpaid share of come@enseghat any vote on these
matters shall be taken at a meeting or portion ¢éoéopen to any unit own&t*[.]”
(Emphases added.) 765 ILCS 605/18(a)(9) (West 2004)

In compliance with section 18(a)(9), section 506¢€)the declaration provides that “all
meetings of the Board shall be open to attendap@aip Unit Owner.”

Defendants argue that the Condominium Property @at) does not prohibit an
association’s board from holding working sessianalsch issues relating to the association
are discussed but not voted upon. They assertuhder the Act, a “board meeting” occurs
only when a quorum of the board meets to vote ather than discuss, board business and,
therefore, because the evidence showed that ne weee taken at any working or closed
board sessions, the sessions were not improper bhoaetings under the Act and the
declaration and the court erred in granting summatgment on this basis.

In examining statutory construction, we must gfiect to the language and intent of the
legislature Board of Managers of Weathersfield Condominiummg97 Ill. App. 3d at 621.
To accomplish this goal, the entire statute mustdressidered, and words used should be given
their plain and ordinary meaninds. The language of a statute must be viewed as d¥who
such that each section of the statute is examinelation to every other sectiold. In
considering legislative intent, courts must “ ‘prewe that the legislature did not intend
absurdity, inconvenience or injustice, and seladngerpretation of the statute which leads to
logical results and avoids that which would be athsu Id. (quotingPeople v. Libermar228
lIl. App. 3d 639, 647 (1992)).

After applying the rules of statutory constructemd examining the plain language of the
statute, we hold that “conducting board busineas,used in the section 2(w) definition of

®The requirement for open meetings mirrors thaeirtien 108.21 of the Not for Profit Act, which
provides in relevant part:

“Meetings of the board of directors of a *** notrfprofit [homeowners association] shall be
open to any member, except for the portion of aegting held (i) to discuss litigation when an
action against or on behalf of the corporation beasen filed and is pending in a court or
administrative tribunal, or when the board of dioes finds that such an action is probable or
imminent, (ii) to consider information regardinge@mtment, employment or dismissal of an
employee, or (iii) to discuss violations of ruleslaegulations of the corporation ***. *** For
purposes of this Section, ‘meeting of the boardidctors’ means any gathering of a quorum
of the members of the board of directors *** hedd the purpose of discussing business of the
[homeowners association or] cooperative.” 805 ILXDS/108.21 (West 2004).
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board “meeting” in the Condominium Property Actcempasses the activities by the board in
the workshop and executive sessions.

As noted above, the Act specifically requires tina¢etings of the board of managers shall
be open to any unit owner.” 765 ILCS 605/18(a)(@Je6t 2004). There are only three
exceptions to the open meeting requirement: thedboey meet in closed meetings to (1)
“discuss” pending or potential litigation involvirtge association, (2) “consider” information
regarding the hiring and firing of employees anjl ‘@scuss” rules violations or unpaid
assessments. 765 ILCS 605/18(a)(9) (West 2004hoAgh the board may “discuss” and
“consider” the three excepted subjects in closedtimgs, it is still required to “vote on these
matters *** at a meeting or portion thereof operattyy unit owner.” 765 ILCS 605/18(a)(9)
(West 2004). The plain language of this sectioddda the conclusion that, not only must all
board voting occur at meetings open to unit ownews,must all board discussion or
consideration of association matters, except fecudision or consideration of the three
specified exceptions.

Defendants assert that, except for the three ¢xcespstated in section 18(a)(9), all board
discussion and consideration of association mattgh®ut vote can occur in closed meetings.
This is an illogical interpretation of section 1§@. If it was the legislature’s intent that board
discussion and considerationatlf association issues can occur in closed meetiags thould
be no need for the legislature to specifically padevthat discussion and/or consideration of
issues regarding litigation, employee hiring an@éswiolations can occur in closed meetings.
Discussion and consideration of those three issumdd already be encompassed by the
general rule asserted by defendants that discussidnconsideration without vote of all
association matters can occur in closed meetimgsn fhe fact that the legislature deemed it
necessary to create these three exceptions t@émerneeting requirement, we can assume that
such a general rule does not exist.

Prior to January 1, 1994, section 2(x) of the defined “Meeting of Board of Managers”
as “any gathering of a majority of a quorum of ttembers of the Board of Managers *** held
for the purpose ofliscussingooard business.” (Emphasis added.) 765 ILCS 60b(X(est
1992). In 1993, the legislature amended sectior), 2(@w section 2(w), and changed the
definition of a board “meeting” to “any gatherinfjaoquorum of the members of the Board of
Managers *** held for the purpose ebnductingboard business.” (Emphasis added.) 765
ILCS 605/2(w) (West 2004); Pub. Act 88-417 (effn.Jh, 1994).

The verb “discuss” is defined variously as “toestigate by reasoning or argument” and
“to talk about” and “to present in detail for exaration or consideration.” Merriam-Webster’s
Collegiate Dictionary 358 (11th ed. 2006). The varnduct” is defined as “to direct or take
part in the operation or management of *** a busmé Merriam-Webster's Collegiate
Dictionary 259 (11th ed. 2006). “Conducting boaribess,” therefore, means directing or
taking part in the operation or management of 8soaation. Nothing in the wording of the
statute leads us to conclude that the phrase “atimduboard business” should be interpreted
to mean only “voting on board business,” as defatglassert.

As the above definitions show, “to conduct” doesmean “to vote.” To conduct business
means to direct or take part in the operation onagament of a business, which might
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encompass voting on business matters but is naetinto such voting. One cannot direct or
take part in the operation or management of a legsinnless one also discusses and considers
that business before making decisions/voting ohlihainess. Indeed, board members cannot
conduct (“direct or take part in the operation @anagement”) board business unless they also
discuss (“investigate by reason or argument,” “talbout” and “present in detail for
examination and consideration”) the issues involvethat business. Accordingly, when the
legislature amended the statute in 1993, it expéride definition of board “meeting” to
encompass more than just “discussion.” Nothing satgthat it intended to limit the definition

of “meeting” to mean only those gatherings wheb®ard votes on business matters.

It is uncontested that the board discussed asgnt@nd board business in workshop and
executive sessions not open to unit owners. Giverdetermination that “conducting board
business” encompasses “discussing” board busitiesse working and executive sessions
were board “meetings” under the Act and should Haeen held in meetings open to all unit
owners as required by section 18(a)(9) of the Comdimm Property Act. The court did not err
in finding that defendants violated the declaratmal the Act by holding board meetings in
closed working or executive sessions. Accordingly,affirm the trial court’s grant of partial
summary judgment to Palm on this basis, its detdaydinding stating such and its injunction
barring the board from continuing this practice.

C. Voting by Email and Canvassing of Board Mensb
Defendants assert that the court should not hesseted summary judgment to Palm and
entered injunctive relief on the question of whethetions regarding employee pay increases
were done by written canvassing of board membePahs failed to submit evidence on this
issue. They argue similarly with regard to the goesof whether the board waives its right of
first refusal through emails, asserting Grossmad board member Bernard Viola both
testified that no votes were taken by email andnRaesented no contrary evidence.

In the court’s order granting summary judgmen®P#&bm, it found defendants violated the
declaration by admittedly “ ‘doing business’” dbsed sessions. It then held that Palm
submitted “undisputed evidence” showing “that othetions were taken without an open
meeting of the Board through the practice of seg@mails to Board members which listed
units up for sale, and soliciting whether Board rbems had any ‘objections.’” Actions
regarding pay increases for employees were alse bpmising a written canvassing of Board
members.”

In exhibit 85 to the motion for summary judgmemalm submitted a copy of a
memorandum from the building’s property managehtboard of directors suggesting that
the board approve a salary increase for “Dani,”tbigding’s garage manager. At the bottom
of the memorandum, there are two check boxes: “Nagee in retaining Dani” and “No, | do
not agree.” The exhibit supports the court’s firghihat the evidence shows that board actions
regarding employee pay increases were done byewrtthinvassing of board members.

The evidence regarding the emails is less cldzrélis no exhibit attached to the motion
for summary judgment to show that, contrary to Gnasn’s and Viola's testimony, the board
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votes on its right of first refusal through emailserefore, a dispute exists regarding whether
the board did, in fact, waive its right of firstfusal by email. However, this dispute is not
material.

First, exhibit 85 shows that board voting by venit canvassing occurred. Second,
defendants admitted that working sessions behimgkd doors were held.

We previously determined that, unless the suljjedre the board concerns one of the
three exceptions stated in section 18(a)(9) ofxbedominium Property Act (matters relating
to litigation, employee hiring and rules violatignsll board discussion, investigating by
reason or argument, talking about, presenting taild®r examination and consideration of
association matters as well as voting thereon mestonducted in meetings open to the unit
owners. Therefore, any dispute regarding whethkn Baowed that the board’s right of first
refusal was the subject of the emails is not maltéoi Palm’s claim that the board violates
section 18(a)(9) every time it votes on, discugssesonsiders any association matters other
than in an open meeting.

The court did not err in finding that defendantdated the declaration and Act. We affirm
the court’'s grant of summary judgment to Palm os thsue and the court’s injunctions
prohibiting the board from exercising waivers oe thight of the board’s first refusal or
approving employee compensation except at meetipgs to all unit owners.

D. Board Vote on Contracts
and
E. Enforcement of Management Agreement

Defendants’ fourth and fifth arguments are relasedwe will address them together.
Defendants argue that the court erred in entenmgpjanction requiring that the board must
approve every contract entered into by the assoniand, in a related argument, that the court
improperly enjoined enforcement of 6th amendedgragzh 19 of the association’s agreement
with its management company.

The sixth amendment to the management agreemeartigetl paragraph 19 of the
agreement to include the following:

“[3](b) Contracts for service or materials haviagalue of $10,000 to $100,000
shall be selected pursuant to competitive biddinoggdures and written specifications
with at least three (3) bids if Agent is directex use such procedurédsllowing
consultation with at least three (3) officasthe Association. The bidding procedures
set forth in the first sentence of this Subparalgréy) shall be used if the Agent is
advised tha&ny one of the three officetensulted has determined that such procedures
should be used.

* k% %

4. Subject to the bidding procedures set fortiParagraph 19, if a proposed
expenditure of Association funds for any individeaipenditure of a non-recurring
nature or a contractual nature has been approvéwelyoard in the annual budget , or
any supplement there to, then *** (b) if the expgme or contract is greater than
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$10,000 but less than $50,000, the Agent priontoiiiring such expense or entering
into such contract, shall consult wigth least three officers of the Board and unless
otherwise directed by any one of such officéne Agent may incur such expense or
enter into such contract on behalf of the Asscmmatiithout further Board approval.”
(Emphases added.)

The court held that “the 6th Amendment approvalmion allowing three officers to be
consulted and one to approve” violated both thdadatton and the Not for Profit Act. It
declared that “[a]ll provisions of the Managemegréement that allow management to obtain
approval with respect to bidding and contractirugrfrone or more officers of the Board rather
than the whole Board violate the Declaration ardHiinois Not for Profit Act and are null and
void.”

The court enjoined defendants “from entering graping any contract on behalf of the
Association without approval by a vote of the Boatda meeting open to any unit owner, for
which prior notice was provided to all unit ownensd at which a quorum of the Board is
present.” It also enjoined defendants “from autting or permitting management or any
entity or person to enter any contract on behalthef Association, or select contracts for
services or materials having a value of more tHah@O0 on behalf of the Association, without
approval by a vote of the Board, at a meeting dpeamy unit owner, for which prior notice
was provided to all unit owners, and at which argoois present.”

Defendants do not contest that they have deledhgdpproval of certain contracts to the
management company or that contracts are routapgyoved by only a segment of the board.
They assert, however, that the board has the atythorder the declaration to delegate to a
property management company and its employeesdaells power to enter into contracts
and make purchases for the maintenance, repa@@mdaistration of the property.

The declaration is the contract between the ag8oriand the unit owners governing the
operation of the condominium property and assameadind sets forth the board’s duties related
to management of the property and association.skessing defendants’ argument, we
necessarily must interpret this contract. The pryngoal of contract interpretation is to give
effect to the intent of the parties, as shown ®ldmguage in the contratease Management
Equipment Corp. v. DFO Partnership92 Ill. App. 3d 678, 685 (2009 determining the
intent of the parties, a court must consider theudeent as a whole and not focus on isolated
portions of the documen®remier Title Co. v. Donahu&28 Ill. App. 3d 161, 164 (2002). If
the language of a contract is clear and unambiguthes intent of the parties must be
determined solely from the language of the contitgedf. Virginia Surety Co. v. Northern
Insurance Co. of New YqrR24 Ill. 2d 550, 556 (2007). That language shdédgiven its
plain and ordinary meaning and the contract entbeewrittenVirginia Surety Cq.224 lIl.
2d at 556. The interpretation of a contract is esgjon of law and may, therefore, be decided
on a motion for summary judgmeRremier Title Ca.328 Ill. App. 3d at 164.

Section 5.06(a) of the declaration provides tha}xtept as otherwise provided in this
Declaration, the Property shall be managed by therdand the Board shall act by majority
vote of those present at its meetings when a quaxists” and “[a] majority of the total
number of members on the Board shall constitutecsauqm.” Section 4.06(a) provides that the
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board is responsible for maintenance and repahli@€tommon elements of the condominium
property. Under section 5.01 of the declaratioa,dbard “may engage the services of an agent
to manage the portions of the Property for whioh Board is responsible pursuant to this
Declaration, to the extent deemed advisable bBtheed.” Section 5.07(b) of the declaration
provides:
“The Board shall have the power and duty to provatethe designation, hiring and
removal of employees and other personnel ***, tgaage or contract for the services of
others, and to make purchases for the maintenegyar, replacement, administration,
management and operation of the Property tandelegate any such powers to the
manager or managing agent (and any such employeether personnel as may be
employees of the managing agénff:mphasis added.)

Under the clear and unambiguous language of tbkamdion, the board has the authority
to engage a management company and to delegatieotlrd’s responsibility to manage,
maintain and repair the common elements of thegstgpo the management company. It also
has the authority to delegate its power and dutganage personnel, contract for services and
make purchases for the management, maintenanceo@eration of the property to the
management company. Accordingly, under the deaterathe board had the authority to
allow the management company to enter into corgractehalf of the association. However,
as the trial court found, the board does not h&eeauthority to authorize that contractual
action taken by the management company can be\agphiy less than the entire board.

Section 108.40 of the Not for Profit Act provides:

“The board of directors may create and appointgreydo a commission, advisory
body or other such body which may or may not harectbrs as members, which body
may not act on behalf of the corporation or bindoitany action but may make
recommendations to the board of directors or taffieers.” 805 ILCS 105/108.40(d)
(West 2004).
As the trial court pointed out in its decision dretmotion for summary judgment, the
declaration does not provide for such a commissiorthe absence of a provision in the
declaration providing for a commission to do thardks business, any business of the board
must necessarily be conducted by the entire board.

Under the declaration, the board has the authtwitgelegate its contract power to the
management company. However, defendants have weinshs where in the declaration
board approval of contracts is required if suclegation is made. Under the declaration, there
is no authority to require board approval of a cacttproposed by the management company
but yet allow such approval to be by less thanah#re board. The board has to make a
decision. It can either (1) delegate the powemterecontractsvithout board approvabr (2)
delegate the power to enter contragtth full board approval There is no authority for the
board to delegate the power to enter contracts aptiroval byless thanthe entire board.
Accordingly, the board had no authority to delegéecontract power to the management
company but require the management company torobteitract and bidding approval from
three board members. The court did not err in figdhat sixth amended paragraph 19 of the
management agreement, which allows the managermemany to consult three officers and

-19 -



7180

81

182

183

7184

185
1 86

obtain approval of one officer for contracts, viekthe declaration and the Not for Profit Act.
The court’s finding that the 6th amendment apprpvavision violates the declaration and Not
for Profit Act is affirmed.

The court issued the following injunctive orders:

“[llD. Defendants are enjoined from entering @peoving any contract on behalf
of the Association without approval by a vote of Board, at a meeting open to any
unit owner, for which prior notice was provided ath unit owners and at which a
qguorum of the Board is present.

E. Defendants are enjoined from authorizing ompiing management or any
entity or person to enter any contract on behathefAssociation, or select contracts
for services or materials having a value of morantl$10,000 on behalf of the
Association, without approval by a vote of the Rhaat a meeting open to any unit
owner, for which prior notice was provided to alitowners, and at which a quorum is
present.”

Defendants argue that the court erred in entéiangnjunction requiring that the board
must approve every contract entered into by theceon,” referencing injunction 11(D) cited
above. We agree with defendants that the boaratigeyuired to approve every contract
entered into by the association but do not agragthie court erred in entering injunction 11(D).
As we held above, under the declaration, the boamncchoose to delegate to a managing agent
its power to contract without requiring board apaimf the contracts. Under this delegation,
the managing agent rather than the board would entapprove contracts on behalf of the
association and injunction 1I(D), therefore, wouldt apply. The board can also choose to
delegate its power to contract withl board approval or it can choose not to delegatgotver
to contract at all. In such instances, the boaelfitvill enter or approve contracts on behalf of
the Association. Injunction 11(D) would apply toette situations and correctly provides that
the board must enter or approve such contractsvoyesof thefull board at an open meeting.

We find that defendants’ argument simply miscaredrthe court’s injunctive order 11(D).
This order merely provides that, when the board tcénter or approve a contract on behalf of
the association, it must do so by vote offtiieboard at an open meeting.

With regard to injunction II(E) above, this injuimn merely provides that the delegation
of contract authority is an act that must be donéhkfull board in an open meeting. There is
no dispute regarding this injunction.

The court’s injunctive orders II(D) and II(E) aa#firmed.

F. Board Vote on Litigation Matters

Defendant argues that the trial court erred im@ng summary judgment to Palm on the
guestion of whether defendants violated the dettarand the Not for Profit Act by failing to
vote on the defense of the instant litigation in @en meetings. The court entered a
declaratory order to that effect and enjoined dddes “from authorizing or allowing
litigation by the Association (including prosecutior defense of any action) without approval
by a vote of the Board, at a meeting open to aityowners, for which prior notice is provided
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to all unit owners, and at which a quorum of theaBlois present.” It ordered that defendants
hold a meeting open to all unit owners “within tiext 30 days” at which the board must vote
on whether to authorize the continued defenseeirtstant lawsuit.

As held above in section I(B), the board is reggito discuss and vote on association
business in meetings open to all unit owners. Tuestion of whether to assert or defend a
lawsuit and, necessarily, whether to expend associtunds and resources on such litigation
is clearly a question involving the business ofdlsociation. Although section 18(a)(9) of the
Condominium Property Act provides an exceptionvaihg the board to discuss litigation
matters in closed sessions, it specifically prositteat the board must vote on any litigation
matter at meeting open to all unit owners.

It is uncontested that the board never voted tigation matters, at open meetings or
otherwise. Grossman testified that the board hadmeoted on litigation matters because the
association had never affirmatively filed suit andhen it “filed on nonpayment, that is from
management to the attorney.” The board had deldgasponsibility for handling unit owner
delinquencies to the management company, whiclupdrsollection activities in concert with
the association’s attorney. The board did not \astevhether to continue to defend against
Palm’s lawsuit.

Accordingly, given that litigation is associatibasiness that must be voted on in open
meetings, the court did not err in granting sumnjadgment to Palm on his assertion that the
association could not pursue litigation without amote by the board and that the board’s
failure to conduct such a vote to defend the irtsligigation violated the declaration and
Condominium Property Act. We affirm the court’s gireof summary judgment on this
question, its declaratory order to the same e#adtits injunctive order enjoining defendants
from authorizing or allowing litigation by the assation without approval by the board in a
meeting open to all unit owners and ordering ded@tgito hold an open meeting at which the
board must vote on whether to authorize continwefdrse of the instant lawsuit.

Il. The September 10, 2010, Order, Octobe2P30, Order
and April 5, 2011, Order
Defendants raise six issues challenging the co@#ptember 10, 2010, order finding in
favor of Palm on assorted claims in his third aneehcobmplaint and its October 25, 2010, and

April 5, 2011, orders entering declaratory and mafive relief based on its September 10,
2010, findings.

A. Cause of Action for Negligent Breach of Fidary Duty
Defendants first argue that the trial court erreduling that defendants’ breaches of
fiduciary duty were done with “gross negligencetaese, as a matter of law, no cause of
action exists for negligently breaching a fiducidoty. Defendants assert that the court could
not have found defendants were negligent, let algnossly negligent, in breaching their
fiduciary duties because a breach of fiduciary durger Illinois law is not a tort and cannot be
breached either negligently or with gross negligefitiey argue that, therefore, the board and
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Grossman cannot be liable to Palm for negligentlygmssly negligently breaching any
claimed fiduciary duty.

Section 18.4 of the Condominium Property Act sai$ the powers and duties of a
condominium board of managers and provides thia tfie performance of their duties, the
officers and members of the board *** shall exeedise care required of a fiduciary of the unit
owners.” 765 ILCS 605/18.4 (West 2004). “This fichrg duty is owed by boards as well as
their individual members.La Salle National Trust, N.A. v. Board of Directm&the 1100
Lake Shore Drive Condominiyr@87 Ill. App. 3d 449, 454 (1997). “Because thsoagtion
officers and board members owe a fiduciary or glidsciary duty to the members of the
association, they must act in a manner reasonaldied to the exercise of that duty, and the
failure to do so will result in liability not onlfor the association but also for the individuals
themselves.Wolinsky v. Kadisaril14 Ill. App. 3d 527, 533-34 (1983); see aGoldberg v.
Astor Plaza Condominium Ass’2012 IL App (1st) 110620, 1 62.

Defendants are correct that there is no causetmfnain lllinois for negligent or grossly
negligent breach of fiduciary dutiRobinson v. LaCasa Grande Condominium As204 IIl.
App. 3d 853, 859 (1990). Therefore, although dedeitsl are fiduciaries of the unit owners,
they cannot be liable in tort for tmegligentperformance of their fiduciary duties to the unit
owners.Robinson 204 Ill. App. 3d at 859. Defendants assert, ttoeeg that the court erred in
holding that defendants’ breaches of fiduciary dugre done with “gross negligence.”

Defendants misconstrue the court's holding. Thartcaid state that it found “the
defendants’ breach of fiduciary duties constitugealss negligence.” However, the court did
not find that defendants were guilty of committagivil wrong known as grossly negligent
breach of fiduciary duty. It simply found defendauguilty of breach of fiduciary duty. The
court’s further finding that defendants’ acts wgressly negligent was only in response to the
matters raised by defendants’ second affirmatierdes.

In its September 10, 2010, 17-page decision, doet dield that defendants breached their
fiduciary duty by “failing to strictly comply withhe clear requirements of’ the declaration
and/or the Condominium Property Act by failing temize reserves in the budget, failing to
credit unit owners with surpluses, commingling @pieg and reserve expenses, allowing
funds in bank accounts in excess of the FDIC-irglinsit, failing to provide written notices
of board meetings as required by the declarati@hfaiing to present possible conflicts of
interest to the unit owners for approval. The ctheh addressed the three affirmative defenses
counterclaim defendants raised in their answeh#&third amended complaint. The court
found no evidence to support the first affirmatilefense and stated it had previously decided
the third affirmative defense. Relevant here is ¢bart's decision on defendants’ second
affirmative defense.

The entirety of defendants’ second affirmativeethsk is as follows:

“Section 5.10 of the Association’s Declaration \pdes, relevant partssic|, as
follows:

Neither the members of the Board nor the officdrthe Association shall be
liable to the unit owners for any mistake of judgrner for any other acts or
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omissions of any nature whatsoever as such boardbers and officerssjc]
except for any extra omissions found by a couxtdostitute gross negligence or
fraud.
The Actions of the Association, Board, and Ms. Grmean do not constitute gross
negligence or fraud. Therefore, the Defendantsiatdiable to the Plaintiff.”

Addressing this affirmative defense, the courdhlat the acts that it had found to be
violations of the declaration or Condominium Prapékct did not “constitute fraud.” It then
stated:

“However, considering the clear requirements of Bexlaration which were not
complied with regarding reserves, surpluses andcest this Court finds that
defendants’ conduct wagossly negligenin that they intentionally failed to act in the
fact of a known duty, demonstrating a consciousedisrd for their dutiesSherman v.
Ryan 391 Ill. App. 3d 712, 730 (2009).” (Emphasis adijle

The court next denied defendants’ counterclainfdes, finding Palm did not file count |
of his complaint vexatiously or in bad faith. Filyathe court synopsized its three decisions in
its “conclusion,” the final paragraph of its deoisj as follows:

“The court finds that the defendants breached finduciary duties by failing to
comply with the Declaration and Condominium Propétt. The Court, also, finds
that the defendants’ breach of fiduciary dutiesstituted gross negligence because the
defendants duties were clearly established in tleeldbation and Condominium
Property Act. Finally, the Court denied defendarsunterclaims because Palm’s
claim was not vexatious, arbitrary, or capricious.”

The court’s decision shows that it addressed $kae of gross negligence solely in the
context of the second affirmative defense. Thetdinst found, on Palm’s complaint asserting
breach of fiduciary duty among other claims, ttsstosted acts by defendants were in breach of
their fiduciary duties. It then considered, in tumtext of the affirmative defense, whether the
board was grossly negligent in committing those acich that the declaration might exempt
them from liability as defendants argued. It fodinat defendants’ acts were grossly negligent
and subsequently synopsized this finding in itscgion. At no point did the court consider
whether defendants were liable for a tort knowgrassly negligent breach of fiduciary duty.

Defendants are correct that Palm never allegddigfandants’ breaches of their fiduciary
duties were negligent or grossly negligent. Paltinisd amended complaint did not request a
declaratory finding that defendants were grossigligent in their breach of their fiduciary
duties. Indeed, Palm could not have argued sucbngiliat a cause of action for negligent
breach of fiduciary duty does not exist in lllino&milarly, defendants’ counterclaim did not
request a declaratory finding that they were nossglly negligent in such breaches. The court,
therefore, did not make such a finding. The coeit lthat defendants’ conduct was grossly
negligent only in the context of defendants’ affatime assertion that the board and Grossman
were not liable because, pursuant to an exculpafanse in the declaration, board members
and association officers are not liable for anytakies of judgment or other acts or omissions
except “for any extra omissions found by a courtdastitute gross negligence or fraud” and
that defendants’ actions constituted neither. Tdwartcdid not connect the concept of “gross
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negligence” to Palm’s claims for breach of fidugiduty because that issue was not before it.
Accordingly, the court did not err in finding defitants were grossly negligent in their assorted
violations of the declaration and Condominium PropAct.

B. Gross Negligence in Breach of Fiduciary Duty

In a related argument, defendants argue thatitdecourt erred in ruling that defendants’
breaches of fiduciary duty were done in a grossgligent manner because that issue was
never before the court. They assert that the isbudether defendants breached any fiduciary
duty in a grossly negligent manner was never ragddal because it was never part of the
litigation given that neither party asserted a prapr relief that would support the court’s
“unilateral” ruling that defendants breaches otiichry duty were grossly negligent.

As explained above in section II(A), defendantsgstate the court’s holding. The court
limited its decision to addressing defendantsraféitive defense that the exculpatory clause in
the declaration applied and thus held only tha¢@hnts’ violative acts were conducted in a
grossly negligent manner. Arguably, given the gresgligence finding, the declaration would
not exempt defendants from liability if Palm soughiability finding. But Palm did not do so.

As also stated previously, the question of defatel@ross negligence was clearly before
the court because defendants had raised it in Hegiond affirmative defense. The court’s
pretrial order delineating the issues on which ena would be presented at trial shows as
much. As the court explained in its September 0Q02decision, “the Pretrial order provided
that the Court would hear evidence on defendanf&mative defenses of *** 2) an
exculpatory clause in Section 5.10 of the Declaratf Condominium.”

Defendants assert that the court should not heaehed the affirmative defense because
they had raised it against count | of the third adesl complaint, which Palm apparently
withdrew during closing argument, and count V, vitice court found barred by the statute of
limitations. We find no support for this assertidrne affirmative defense is quoted in its
entirety above in section II(A). Nothing in the tarage of the affirmative defense limits its
application only to counts | and V.

Further, defendants have failed to include a tapisof the four-day hearing on the third
amended complaint, counterclaim and affirmativeedsés in the record. As the appellants, it
is defendants’ burden to present a sufficiently plate record to support their arguments and
any inadequacies in the record will be held agdimst.Redelmann v. K.A. Steel Chemicals,
Inc., 377 lll. App. 3d 971, 977 (2007). Without a refpof the proceedings, we cannot know
with certainty the issues before the court durimg four-day hearing. Necessarily, therefore,
we must presume that the court had a sufficienisbias addressing whether defendants’
conduct was grossly negligent. The court did notireaddressing the question of whether
defendants were grossly negligent in their violagiof the declaration and the Condominium
Property Act.

C. Advice of Counsel

-24 -



7110

1111

1112

1113

Defendants argue that the trial court erred imguthat defendants breached their fiduciary
duty by transferring surplus association incomth&association’s reserve account instead of
crediting it against unit owners future assessmasatarguably required by the declaration.
They do not challenge the assertion that they tearezl the surplus to reserve account in
violation of the declaration. Instead, they argas they did below, that they did not breach
their duty because they had acted on advice ofsglum interpreting the declaration to permit
this practice.

The fiduciary duty owed by board members to uniters requires that board members act
in a manner reasonably related to the exerciskabfduty, and their failure to do so results in
liability for the board and its individual membefZarney v. Donley261 Ill. App. 3d 1002,
1011 (1994)Wolinsky 114 Ill. App. 3d at 533-34. However, when a boamaperly exercises
its business judgment in interpreting its own dextian, we will not find the board’s
interpretation a breach of fiduciary dut@arney 261 Ill. App. 3d at 1011. The business
judgment rule will defeat breach of fiduciary dutgims where the board’s actions were not
permitted under the condominium declaratidolinsky v. Kadisgn2013 IL App (1st)
111186, 1 65. “Under the business judgment rukgpbgent evidence of bad faith, fraud,
illegality, or gross overreaching, courts are nbtilzerty to interfere with the exercise of
business judgment by corporate directorsGoldberg 2012 IL App (1st) 110620, 163
(quotingFields v. Sax123 lll. App. 3d 460, 467 (1984)). The purposéehaf rule is to protect
directors who have been careful and diligent irigraring their duties from being subjected to
liability from honest mistakes of judgmend. However, if board members have failed to
exercise due care, then they may not use the lassinegment rule as a shield for their
conductld.

“One component of due care is that directors nmfsrm themselves of material facts
necessary for them to properly exercise their ssgudgment.Goldberg 2012 IL App (1st)
110620 64. To that end, if a board seeks legal adviéeréeeaching its decision and relied
on that advice in reaching its decision, it willfloeind to have properly exercised its business
judgment.id. 1 65 (board members did not breach their fidyc@uty to unit owners in
interpreting declaration where the record showedttard sought legal advice before reaching
its decision and relied on that advic€grney 261 Ill. App. 3d at 1011 (board’s interpretation
of declaration did not breach its fiduciary dutythe plaintiff because the board had sought
legal advice before reaching its decision; could Hgilnder these circumstances, we cannot
say that the Board acted unreasonably or faileek&wcise properly its business judgment”);
see als®avis v. Dyson387 Ill. App. 3d 676, 695 (2008) (business judgirale did not apply
to protect the board of directors where the boaothted the Condominium Property Act by
failing to purchase the proper insurance to prateetassociation’s funds and failed to obtain
the advice of counsel to learn about their dutee®ansurance coverage, association finances
or personnel supervision).

In its September 10, 2010, order, the court staseibllows:

“Defendants argue that the conduct challenged @ations of the Declaration or the
Condominium Property Act[ ] were done based on @hof counsel, particularly
Michael Kurtzon, other attorneys, and Barbara BédranPalm does not dispute that
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their attorneys provided advice to the defendabefendants, however|,] failed to
present any evidence that the attorneys advised tbaise the procedures regarding
reserves, surpluses and notices, which the Cogrfdund failed to strictly comply
with the Declaration and the law.”

Defendants argue that they did present uncontredestidence that attorney Kurtzon, the
association’s attorney, gave the board an opirtiah transferring the surplus income to the
reserve account was proper under the terms ofablamtion.

“In deciding a case based on the evidence, ondatd of review is manifest weight of the
evidence, which means a reviewing court shouldtaweia trial court’s factual findings only if
they are against the manifest eight of the evidénGeldberg 2012 IL App (1st) 110620,

1 60. A court’s findings are against the manifesight of the evidence only if an opposite
conclusion is apparent or the findings appear toriseasonable, arbitrary, or not based on the
evidence.ld. We confer this deferential standard of reviewcdugse the trial court is in a
superior position to determine and weigh the criétilof the witnesses, observe witnesses’
demeanor, and resolve conflicts in their testimbig.

We do not find the court’s decision against thenifiest weight of the evidence. As we
noted previously in section I1(B) above, defendatitsnot include a report of proceedings of
the four-day hearing on the third amended complaittie record. Therefore, we cannot know
what evidence the court heard, let alone whethatr eéliidence was sufficient to show that
defendants acted on advice of counsel in transfgreixcess funds to the reserve accounts
rather than reimbursing the unit owners. As thesippts, it is defendants’ burden to present a
sufficiently complete record to support their argunts and any inadequacies in the record will
be held against therRedelmann377 lll. App. 3d at 977. Accordingly, we presuthat the
court properly found defendants failed to “preseny evidence that the attorneys advised
them to use the procedures regarding reservedusagpand notices.”

Defendants assert that board president Grossrestimmony, as shown in a small portion
of a report of proceedings attached as an exlulilt¢ parties’ pretrial motion, demonstrated
that there was evidence to show that the board acteadvice of counsel regarding where to
transfer the surplus income. First, there is naghim the transcript that shows when this
testimony was heard. Second, the exhibit consistaxdom sections of Grossman’s testimony
and jumps from page to page. It is impossible &l e testimony in context. Lastly, if we
were to consider the exhibit sufficient for ourieav, we would find Grossman’s testimony
inadequate to demonstrate that the board actedwoesof counsel in transferring the surplus
income to the reserve account.

Grossman'’s testimony was as follows:

“Q. Have you ever gotten a legal opinion that thaney [surplus income] was to
be retained for other purposes than credited aganisowners’ future assessments?

A. [Grossman:] No. We've never had a legal opirticat told us that.
Q. Well, why do you conclude that that’s all right

A. Because the legal opinion said we could trartie reserve, transfer the excess
funds into the reserve. That's what our legal apirthas been.
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Q. And that’s [a] legal opinion from whom?

A. Kurtzon, Michael Kurtzon.

Q. Is that in writing?

A. | have no idea.

Q. And when did you first learn that was a legaih@n of Mr. Kurtzon?

A. ldon’t know. Probably ten years ago. | havedea. | would be guessing. It had
been the practice since before | came on the b¥éechave continued the practice.”

All we can glean from this testimony is that it whs board’s practice to transfer excess funds
to the reserve account and that Grossman thoughipthctice was based on advice from
attorney Kurtzon issued some 10 years prior. Standilone, this evidence is entirely
inadequate to show that the board received thasiggjlegal advice and relied on it. The court
did not err in finding that the business judgmane rdid not protect defendants from their
breach of fiduciary duty in transferring surplus@sation income to the association’s reserve
account instead of crediting it against unit owhkrire assessments.

D. Business Judgment

In a related argument, defendants argue that dhet erred in finding that defendants
breached a fiduciary duty by transferring surphusoime to the association’s reserve account
because the board exercised its business judgmemierpreting its own declaration. Again,
we do not have the report of proceedings for the-ftay hearing on the third amended
complaint. Therefore, we do not know what evidetingecourt heard with regard to whether
the board exercised its business judgment in #gand. We cannot know whether the court
heard evidence that the board members acted dgrahal diligently, informing themselves of
the material facts necessary for them to propeddrase their business judgment. We cannot
know whether it heard evidence that the board'®astwere in bad faith, fraudulent, illegal or
grossly overreaching although, given the courtlssgguent finding that the board’s violations
were “grossly negligent,” it arguably heard su#ici evidence of the later. Any inadequacies
in the record will be held against defendants abgellants here. Accordingly, as held above,
we must presume the court had a sufficient basifntb that defendants breached their
fiduciary duty by transferring surplus associatioscome to the association’s reserve account
instead of crediting it against unit owners’ fut@ssessments and that the business judgment
rule did not protect this conduct.

E. Commingling of Operating Funds and ResemxeecBses

Defendants argue that the trial court erred wheruled that the board breached its
fiduciary duty by using the operating fund to pagerve expenses and reimbursing the
operating fund from the reserve fund. Defendantsatalaim that they did not commingle the
operating fund and reserve expenses in this mamstead, they argue that the court erred in
holding that that they did not present evidencettiey relied on the advice of their attorney in
doing so. They assert the court’s decision istiealicontravention to the evidence presented at
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trial that attorney Kurtzon provided an opinionth@ board on the question of whether the
association could pay reserve expenses from thetpg account and then have the operating
account reimburse the reserve fund.

As is a theme in this appeal, the record is dgtireadequate for our review of this
argument. There is no report of the proceedingsefour-day hearing during which evidence
related to the court’s decision would have beerrche@herefore, we cannot know what
evidence the court did or did not hear.

Further, although defendants assert that Grossmiastimony provided the requisite
evidence to support their argument, they againtoitenly a small portion of an exhibit that
neither reflects when the testimony was heard m®context in which was given. Defendants
claim that the following testimony by Grossmanngontradicted and shows that the board did
obtain an opinion from the associations attorneg anditors regarding the challenged
practice:

“Q. Do you recall whether Mr. Kurtzon has evemsd an opinion on interfund
transfers?

A. [Grossman:] Mr. Kurtzon did give us his opinithrat it was appropriate, but the
auditors also said it was appropriate.”

Given the insufficiency of the record, we do notown whether this evidence was
uncontradicted as defendants assert. Moreoverad for the trial court to determine the
credibility of withesses and weight to be giventéstimony.Goldberg 2012 IL App (1st)
110620, 160. Therefore, even assumiagguendo that Grossman’s testimony was
uncontradicted, we cannot, on this record, revirseourt’s apparent finding that Grossman
was not credible. The court did not err when ieduhat the board breached its fiduciary duty
by using the operating fund to pay reserve expeaséseimbursing the operating fund from
the reserve fund.

F. Notice Procedures

Defendants lastly argue that the trial court easd matter of law when it ruled that the
association’s procedures in notifying resident wviners of board meetings violated the
declaration. The association’s practice was to naice of board meetings to nonresident unit
owners but to deliver such notices to resident omiters by leaving the notices in front of the
unit owners’ doors. The court held that defendardkated section 5.06(e) of the declaration
by failing to mail notices of board meetings toleaait owner and enjoined defendants from
failing to mail such notices as required by secBd@6(e).

Section 5.06(e) of the declaration requires:

“All meetings of the Board shall be open to at@mce by any Unit Owner and
notice of such meetings shall fmailedno later than forty-eight (48) hours prior to such
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meeting unless a written waiver of such noticegaed by the Unit Owner entitled to
such notice prior to the convening of such meetitEmphasis added.)
Section 18(a)(9) of the Condominium Property Advpdes that “notice of [board] meetings
shall bemailed or deliveredat least 48 hours prior thereto, unless a writtanver of such
notice is signed by the person or persons entitledich notice.” (Emphasis added.) 765 ILCS
605/18(a)(9) (West 2004).

Defendants assert that there is a conflict betweerleclaration requirement that notices
be “mailed” and the Act’s provision that noticesyntge “mailed or delivered.” They argue,
therefore, that pursuant to section 4.1(b) of tlog fhe Act preempts the declaration, notices
may be mailed or delivered and defendants’ proedfar delivering the notices are proper.

Section 4.1(b) of the Act provides:

“Except to the extent otherwise provided by thela@ation or by other condominium

instruments recorded prior to the effective datéhif amendatory Act of 1984, in the
event of a conflict between the provisions of tleeldration and the bylaws or other
condominium instruments, the declaration prevaitsept to the extent the declaration
is inconsistent with this Act.” 765 ILCS 605/4.1(vyest 2004).

Section 4.1(b) does not apply here. It only appliesthe event of a conflict” between the

declaration and the “bylaws or other condominiurstruiiments.” In that situation, section

4.1(b) provides that the declaration prevails aver bylaws or other instruments, unless it
conflicts with the Act, in which case the Act prdsaHere, there is no conflict between the
declaration and the bylaws or other condominiuntrimsents. Accordingly, section 4.1(b)

does not apply. The notice provision in the detianastands. The court did not err in finding
that defendants breached their fiduciary duty ilinigto mail all notices of board meetings.

CONCLUSION
For the reasons stated above, we affirm the decH the trial court.

Affirmed.

PRESIDING JUSTICE GORDON, specially concurring.

| agree with the result of the majority; howevemust write separately as to the issue
concerning the trial court’s finding that defendambnduct was grossly negligent in that they
intentionally failed to act in the face of a knoduty, demonstrating a conscious disregard for
their duties. | agree with the trial court’s rulinigut disagree in the manner in which the
majority explains this concept in its decision.

’As the court pointed out in its decision, sectiobE5of the declaration provides that “[e]xcept as
otherwise provided” in the declaration, “noticenaéetings required to be given may be delivereeeith
personally or by mail.” However, section 5.05 agplgenerally to all meetings while section 5.06(e)
the declaration specifically governs board meetifiderefore, section 5.06(e) controls the notice
requirements for board meetings in the declaration.
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First, the majority writes that the trial courtddnot err in addressing the question of
whether defendants were grossly negligent in thigtations of the declaration and the
Condominium Property Act. The trial court never dded this question in reference to the
Condominium Property Act because it has nothingtadever to do with the Condominium
Property Act. The issue is only addressed to tiotadation by the trial court.

Second, the majority writesypra { 108) that “we must presume that the court had
sufficient basis for addressing whether defendacdsiduct was grossly negligent” without
citation of authority. | know of no authority thgitves the majority the right to presume a trial
court’s basis.

The trial court found that the board of directbreached its fiduciary duty, and once that
finding is made to a particular director, that dige is individually liable to the unit owners.
Board of Managers of Weathersfield Condominium mss’Schaumburg Ltd. Partnership
307 1ll. App. 3d 614, 622 (1999) (citing/olinsky v. Kadisgn114 Ill. App. 3d 527, 533-34
(1983)).

However, in the case at bar, the defendants argsedn affirmative defense that the
exculpatory clause in section 5.10 of the declanashields them from liability because it
states:

“Neither the members of the Board nor the offiagfrthe Association shall be liable to

the Unit Owners for any mistake of judgment orday other acts or omissions of any
nature whatsoever as such Board members and offieecept for any acts or

omissions found by a court to constitute grossigegte or fraud ***.”

The plaintiff in this case did not seek damagesregg individual board members and only
seeks a declaration that their actions as a boaatbed their fiduciary duties. The trial court
in its decision answered the defendant board’snaffiive defense, which stated that they
cannot be individually liable to the unit ownersclese of the exculpatory clause in the
declaration. The trial court answered this arguregen though it was not at issue at this point
in time, finding, as | stated above, that defensfasdnduct was grossly negligent in that they
intentionally failed to act in the face of a knoduty, demonstrating a conscious disregard for
their duties, citingsherman v. Ryar892 Ill. App. 3d 712, 730 (2009). This finding svaade
even though once a director breaches his fidudaty he or she is individually liable to the
unit owners notwithstanding his or her negligentiee trial court’s finding that answered
defendants’ affirmative defense provides a road foagthe parties, which could shorten any
future litigation should unit owners seek damageshie future against individual board
members.

-30 -



