5-20-0163

E-FILED
No. 5-20- Transaction ID: 5-20-0163
- File Date: 5/26/2020 2:46 PM
John J. Flood, Clerk of the Court
IN THE APPELLATE COURT 5TH DISTRICT

APPELLATE COURT OF ILLINOIS
FIFTH JUDICIAL DISTRICT

JAMES MAINER, in his individual
capacity and on behalf of all citizens
similarly situated, and HCL DELUXE
TAN, LLC, an Illinois limited liability
company, on its behalf and on behalf of
all businesses similarly situated,

Plaintiff-Respondent,
v.

GOVERNOR J.B. PRITZKER,
in his official capacity,

Defendant-Petitioner.

N N N N N N N N N N N N N N N

Interlocutory Appeal from the Circuit
Court of the Fourth Judicial Circuit,
Clay County, Illinois

No. 2020CH10

The Honorable
MICHAEL D. McHANEY,
Judge Presiding.

SUPPORTING RECORD
VOLUME 2 OF 3

NADINE J. WICHERN
RICHARD S. HUSZAGH
Assistant Attorneys General
100 West Randolph Street
12th Floor

Chicago, Illinois 60601
(312) 814-5202

Primary e-service:
CivilAppeals@atg.state.il.us
Secondary e-service:
shunger@atg.state.il.us

KWAME RAOUL
Attorney General
State of Illinois

JANE ELINOR NOTZ
Solicitor General

SARAH A. HUNGER
Deputy Solicitor General



TABLE OF CONTENTS TO SUPPORTING RECORD
VOLUME 2 OF 3

Verification by Certification of Sarah A. Hunger
May 26, 2020 SR210

Governor’s Opposition to Plaintiffs’
Motion for Temporary Restraining Order
May 22, 2020 SR211-SR449



VERIFICATION BY CERTIFICATION
I, Sarah A. Hunger, state the following:

1. I am a citizen of the United States over the age of 18. My current
business address is 100 West Randolph Street, 12th Floor, Chicago, Illinois, 60601.
I have personal knowledge of the facts stated in this verification by certification. If
called upon, I could testify competently to these facts.

2. I am the Deputy Solicitor General in the Office of the Attorney General
of the State of Illinois and along with others, I have been assigned to represent
Defendant-Petitioner J.B. Pritzker, in his official capacity as Governor of the State
of Illinois, in the interlocutory appeal under Illinois Supreme Court Rule 307(d) in
Mainer v. Pritzker, No. 5-20-____ (Circuit Court for the Fourth Judicial Circuit, Clay
County, Illinois, No. 2020CH10), which is now pending before this court.

3. I am the attorney responsible for preparing the Supporting Record,
which is three volumes, to be filed with this court in this interlocutory appeal.

4. I am familiar with the documents that have been filed with the circuit
court, and the orders entered by the circuit court, in this case.

5. The documents included in the three volumes of Supporting Record are
true and correct copies of documents that have been filed in the circuit court, and
the orders entered by the circuit court, in this case.

Under penalties as provided by law under section 1-109 of the Illinois Code of
Civil Procedure, I certify that the statements set forth in this instrument are true
and correct to the best of my knowledge, information, and belief.

Executed on May 26, 2020.

/s/ Sarah A. Hunger
SARAH A. HUNGER
Deputy Solicitor General
100 West Randolph Street
12th Floor

Chicago, Illinois 60601
(312) 814-5202

Primary e-service:
CivilAppeals@atg.state.il.us
Secondary e-service:
shunger@atg.state.il.us
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INTRODUCTION

Plaintiffs have not met their high burden to show they are entitled to the extraordinary
temporary restraining order (“TRO”) they seek restricting the Governor’s actions to combat
COVID-19 and protect Illinois residents throughout the State.

First, they do not have a likelihood of success on the merits. Three other courts have
issued reasoned written opinions that rejected the arguments Plaintiffs assert here. This court
should do the same.

Second, Plaintiffs have not even tried to allege any facts showing how each of them has
suffered or faces any actual irreparable harm. In fact, it appears Plaintiff HCL Deluxe Tan, LLC
is operating in defiance of the Governor’s executive order.

Third, the balancing of harms requires the Court to deny the requested TRO. While
Plaintiffs have not articulated any actual harm to them, the relief they seek—invalidation of all
the Governor’s executive orders since April 8, 2020—would have devastating consequences.
Even though any injunction by law must be limited only to these two Plaintiffs, there is no
question that they and their counsel are seeking to use this action illegitimately to undermine the
executive orders statewide.

As much as Plaintiffs and the Court might disagree with the Governor’s actions to
combat the coronavirus, the General Assembly and Illinois Constitution have provided the
Governor the authority he has exercised here. For these reasons and as detailed below, the Court
should deny Plaintiffs’ motion.

Faced with the unprecedented and ongoing COVID-19 public health emergency,
Governor Pritzker has exercised his legal authority under the Illinois Emergency Management
Agency Act, 20 ILCS 3305/1 et seq. (“Act” or “Emergency Management Act”), and the Illinois

Constitution to issue three emergency disaster proclamations and 35 executive orders.

1
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The Illinois General Assembly passed the Emergency Management Act to grant the
Governor authority to implement emergency actions to ensure the State is prepared to protect the
health and safety of the people of Illinois in the event of a disaster. See 20 ILCS 3305/2(a). The
Act created the Illinois Emergency Management Agency as part of the executive branch, id.

§§ 2, 4, and provides that the “Governor shall have general direction and control of the Illinois
Emergency Management Agency and shall be responsible for the carrying out of the provisions
of this Act,” id. § 6(a). As more fully described below, Section 7 of the Act authorizes the
Governor to exercise emergency powers for periods of 30 days. /d. § 7. Because disasters (like
flooding and pandemics) do not adhere to calendars and may exist beyond 30 days, the Act
allows the Governor to exercise emergency powers for multiple or successive 30-day periods
whenever a disaster “exists.” Id. The Act imposes no other condition or limitation on the
authority of the Governor to issue a disaster proclamation and trigger emergency powers for the
following 30 days.

Since the Act became law, Illinois governors have issued multiple and often successive
emergency disaster proclamations that have allowed them to continue exercising emergency
powers for the duration of an ongoing disaster. The General Assembly has certainly been aware
of this longstanding practice by numerous governors—and is currently in session—yet has
chosen not to amend the Act to incorporate the limitation suggested now by Plaintiffs. Already
this month, three courts have agreed with the Governor’s reading of the Act. The Sangamon
County Circuit Court was “persuaded by the plain reading of the statute” and held that the same
“narrow interpretation” urged by Plaintiffs here “reads a limitation into the Act that does not
exist.” Running Central, Inc. v. Pritzker, No. 2020-CH-105, slip op. at 4-5 (7th Jud. Cir. Ct.

Sangamon Cty. May 21, 2020), attached as Exhibit 1. The Cook County Circuit Court held that
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“[w]hen an emergency epidemic of disease occurs and a pandemic ensues, the Governor has
authority under the Act to utilize emergency powers beyond a single 30-day period to protect the
community and residents of the State.” Mahwikizi v. Pritzker, No. 20 C 04089, slip op. 423
(Cook Cty. Cir. Ct. May 8, 2020), attached as Exhibit 2. And the District Court for the Northern
District of Illinois held that “so long as the Governor makes new findings of fact to determine
that a state of emergency still exists, the Act empowers him to declare successive disasters, even
if they stem from the same underlying crisis.” Cassell v. Snyders, No. 20 C 50153, 2020 WL
2112374, at *13 (N.D. Ill. May 3, 2020), attached as Exhibit 3.!

In response to the clear public health threats posed by COVID-19, the Governor has used
his authority under the Act and the Illinois Constitution to take a number of critical actions.?
These actions include:

e Using emergency procurement to obtain equipment and supplies needed to test for
COVID-19;

e Using emergency procurement to obtain personal protective equipment (“PPE”’) such
as masks, gloves, and shields;

¢ Obtaining emergency funds from the federal government;

!'In addition, two federal district judges and the Seventh Circuit have denied injunctive relief in
constitutional challenges to the Governor’s same executive order. Elim Romanian Pentecostal Church v.
Pritzker, No. 20-1811, 2020 WL 2517093, at *1 (7th Cir. May 16, 2020); Elim Romanian Pentecostal
Church v. Pritzker, No. 20 C 2782, 2020 WL 2468194, at *2—*5 (N.D. Ill. May 13, 2020); Cassell, 2020
WL 2112374, at *6—*11, attached as Exhibit 3. This Court ruled against the Governor’s position in
granting a temporary restraining order on April 27, 2020. That order was promptly vacated because the
plaintiff declined to defend it on appeal. Bailey v. Pritzker, 2020 IL App (5th) 200148-U.

2 A court may take judicial notice of any fact that is “not subject to reasonable dispute in that it is either
(1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be questioned.” ILL. R. EVID.
201(b); see also In re Linda B., 2017 IL 119392 q 31 n.7 (“Public documents . . . fall within the category
of ‘readily verifiable’ facts capable of instant and unquestionable demonstration of which a court may
take judicial notice.”); Cordrey v. Prisoner Review Bd., 2014 IL 117155 9 12 n.3 (taking judicial notice of
information on Department of Corrections’ website because it is a “public document”); City of Centralia
v. Garland, 2019 IL App (5th) 180439 94| 8, 10 (taking judicial notice of Secretary of State’s records).

3
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e Using emergency procurement to obtain ventilators needed to save lives of
individuals in severe respiratory distress from COVID-19; and

e Using emergency powers to increase hospital capacity and the availability of
healthcare professionals to treat patients with COVID-19.

To prevent community spread of COVID-19 and save lives, the Governor has also used
his powers under the Act and the Illinois Constitution to require Illinois residents to adhere to
social distancing and stay home except for essential travel and activities. Medical experts
throughout the State, country, and world have made clear that requirements like these are critical
to prevent the spread of COVID-19 (which can be transmitted by persons with no evident
symptoms), to protect existing hospital services from being overwhelmed, and to avoid deaths
from a disease that has no cure.

The Governor’s three disaster proclamations relating to COVID-19 cite numerous facts to
demonstrate why the current circumstances in Illinois comprise a “disaster” within the meaning
of the Emergency Management Act. Plaintiffs do not dispute the truth of any of these facts.
Rather, Plaintiffs urge the Court to declare, contrary to the plain language of the Emergency
Management Act, that the Governor’s emergency powers are limited to one 30-day period per
disaster, no matter how long the disaster endures. Plaintiffs also urge the Court to declare that the
only source of authority available to Illinois officials to address the unprecedented catastrophe
caused by COVID-19 is Section 2 of the Department of Public Health Act (“Public Health Act”),
20 ILCS 2305/2, which authorizes the Department of Public Health and certified local health
departments to issue isolation, quarantine, and business closure orders under limited
circumstances. For the reasons set forth in detail below, Plaintiffs are wrong on all points.

On top of this, Plaintiffs fail to establish they will suffer irreparable harm in the absence

of an injunction. They also fail to establish they have standing—or meet the class
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requirements—to pursue relief on behalf of anyone other than themselves. A TRO in Plaintiffs’
favor would threaten to nullify emergency actions since April 8, 2020, and prevent further
action. This would sabotage the State’s ability to procure desperately needed COVID-19 tests, as
well as PPE (including masks, gowns, and gloves) for medical personnel and first responders,
and also prevent the State from working closely with hospitals to ensure they are prepared for
any increase in critically ill patients. A TRO in Plaintiffs’ favor would threaten lives throughout
the entire State by upending the ability of the executive branch to respond to an unparalleled
public health threat. The Court should therefore deny Plaintiffs’ motion for a TRO.

BACKGROUND

The COVID-19 Pandemic Ravages the World.

Over the past few months, the novel coronavirus COVID-19 has spread invisibly and
indiscriminately throughout the world. On January 30, 2020, the World Health Organization
(“WHO”) declared a public health emergency of international concern over the global outbreak
of COVID-19.% On March 11, 2020, the WHO elevated COVID-19 to a pandemic.* As of May
21, 2020, the WHO reported 4,904,413 confirmed cases of COVID-19 and 323,412 confirmed
deaths across 216 countries or territories.> The United States has by far the most COVID-19

cases of any country. As of May 18, 2020, the WHO reported 1,501,876 confirmed cases of

3 WHO, “WHO Director-General's statement on IHR Emergency Committee on Novel Coronavirus
(2019-nCoV)” (Jan. 30, 2020), https://www.who.int/dg/speeches/detail/who-director-general-s-statement-
on-ihr-emergency-committee-on-novel-coronavirus-(2019-ncov) (all cites last visited May 22, 2020).

4 WHO, “WHO Director-General’s opening remarks at the media on COVID-19” (Mar. 11, 2020),
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-
on-covid-19---11-march-2020.

> WHO, “Coronavirus disease (COVID-19) Pandemic,” https://www.who.int/emergencies/diseases/novel-
coronavirus-2019.
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COVID-19 in the United States—almost a third of the world total-—and 90,203 confirmed
deaths."

There is no vaccine or treatment available for COVID-19.7 And there currently is no
evidence that people who have recovered from COVID-19 and have antibodies are protected
from a second infection.® The Centers for Disease Control (“CDC”) cautions that “[e]veryone is
at risk of getting COVID-19” and “[t]he best way to protect yourself is to avoid being exposed to
the virus that causes COVID-19.”° It therefore urges Americans to “stay home as much as
possible and avoid close contact with others.”!’ Those who must go out are urged to “[p]ractice
social distancing” and “limit in-person contact as much as possible.”!!

The Act Provides the Governor with Emergency Powers During Disasters.

The General Assembly passed the Emergency Management Act to provide the Governor
with the tools necessary to contend with precisely this sort of public health emergency. The
statute’s purpose is to “insure that this State will be prepared to and will adequately deal with
any disasters, preserve the lives and property of the people of this State and protect the public

peace, health, and safety in the event of a disaster.” 20 ILCS 3305/2(a). Section 7 of the Act

authorizes the Governor to exercise emergency powers for periods of 30 days if he has

¢ WHO, “United States of America: WHO COVID-19 Dashboard,” https://covid19.who.int/region/amro/
country/us.

"WHO, “Q&A on coronaviruses (COVID-19)” (Apr. 17, 2020), https://www.who.int/news-room/q-a-
detail/q-a-coronaviruses (“Is there a vaccine, drug or treatment for COVID-19?”).

$ WHO, “‘Immunity passports’ in the context of COVID-19,” (Apr. 24, 2020), https://www.who.int/
news-room/commentaries/detail/immunity-passports-in-the-context-of-covid-19.

? CDC, “What you should know about COVID-19 to protect yourself and others” (Apr. 15, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/downloads/2019-ncov-factsheet.pdf.

0.
.
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proclaimed the existence of a disaster, and to continue to exercise those emergency powers for
additional 30-day periods if he determines and proclaims that a disaster still exists. /d. § 7.

Section 4 of the Act broadly defines a “disaster” to be “an occurrence or threat of
widespread or severe damage, injury or loss of life or property resulting from any natural or
technological cause.” 20 ILCS 3305/4. Immediately following this definition is a nonexhaustive
list of specific circumstances that constitute a “disaster,” including both an “epidemic” and a
“public health emergency.” Id. Section 4 further defines a “public health emergency” to be “an
occurrence or imminent threat of an illness or health condition that:”

(a) is believed to be caused by any of the following:

(1) bioterrorism;

(i1))  the appearance of a novel or previously controlled or
eradicated infectious agent or biological toxin;

(ii1))  a natural disaster;
(iv)  achemical attack or accidental release; or
(V) a nuclear attack or accident; and
(b) poses a high probability of any of the following harms:
(1) a large number of deaths in the affected population;

(i1) a large number of serious or long-term disabilities in the
affected population; or

(i)  widespread exposure to an infectious or toxic agent that
poses a significant risk of substantial future harm to a large
number of people in the affected population.

1d.

The COVID-19 pandemic illustrates that emergencies do not fit neatly into a

predetermined time frame—rising and resolving all within the span of a single month. In this
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sense, COVID-19 is not so extraordinary. Emergencies often last more than 30 days—floods,
soil contamination, acts of terrorism, to name a few. Since the Act became law, Illinois
governors have issued multiple and often successive proclamations regarding the same disaster.
In just over the last decade, Governors Quinn, Rauner, and Pritzker each issued successive
disaster proclamations related to a single event: in 2009 to address the HIN1 virus; and in 2011,
2017, and 2019 to respond to flooding. The Governor has identified 114 proclamations from
1980 to present that relate to the same underlying disaster as another proclamation. !?

The Governor Responds to the COVID-19 Pandemic.

As the COVID-19 pandemic reached Illinois, the State moved quickly and aggressively
to combat the disease and prepare for an inevitable influx of patients. On March 9, 2020, “in
response to the exponential spread of COVID-19,” the Governor found that a disaster existed in
all 102 Illinois counties and issued a disaster proclamation pursuant to his power under Section 7
of the Act, 20 ILCS 3305/7."3

The Governor followed this disaster proclamation with a series of executive orders'*
designed to stop the spread of COVID-19, protect the health and safety of Illinois residents, and
enhance the availability of testing and treatment for the disease.'> The orders include closing

public and private schools; limiting the operations of nonessential businesses like bars and

12 A list of all such proclamations dating back to 1980 is attached as Exhibit 4. The proclamations
themselves are attached as Exhibit 5.

13 Gubernatorial Disaster Proclamation (Mar. 9, 2020), https://www2.illinois.gov/sites/gov/Documents/
CoronavirusDisasterProc-3-12-2020.pdf

4 All of the Governor’s executive orders relating to COVID-19 are available at the following website:
https://coronavirus.illinois.gov/s/resources-for-executive-orders.

15 See “Gov. Pritzker Announces New Efforts to Expand Testing, Procure Personal Protective Equipment”
(Apr. 16, 2020), https://www2.illinois.gov/Pages/news-item.aspx?ReleaseID=21408.

8
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restaurants; suspending evictions and gatherings larger than 10 people; ordering social distancing
in public places; and requiring residents to stay at home except for essential activities.

Following the Governor’s March 9 disaster proclamation and executive orders, cases of
COVID-19 continued to rise in the State. The Illinois Department of Public Health (“IDPH”)
confirmed the first death of a COVID-19 patient in Illinois on March 17, 2020.'® By March 30,
2020, the number of confirmed deaths from COVID-19 in Illinois had reached 99,'7 and as of
May 21, 2020, IDPH reported 102,686 confirmed cases of COVID-19 in the State and 4,607
confirmed deaths.!®

Several COVID-19 outbreaks in Illinois have been caused by just one infected person.
For example, Randolph County has one of the highest COVID-19 infection rates in the State. !
Public health officials traced its surge of cases “to a single event in mid-March.”? Jasper County
also suffers one of the highest COVID-19 infection rate in the State.?! Its outbreak can be traced
to a single first responder who carried the virus into a nursing home.?? These patterns have

repeated across the nation.?® This type of cascading, exponentially increasing harm is why the

16 «public Health Officials Announce First Illinois Coronavirus Disease Death” (Mar. 17, 2020), https://
www?2.illinois.gov/Pages/news-item.aspx?Release]D=21262.

17 «Public Health Officials Announce 937 New Cases of Coronavirus Disease” (Mar. 31, 2020), https://
www2.illinois.gov/Pages/news-item.aspx?Release]ID=21325.

8 IDPH, “COVID-19 Statistics,” http://dph.illinois.gov/covid19/covid19-statistics.

19 Molly Parker, “Rural Randolph County has one of the highest COVID-19 infection rates in Illinois.
Here’s what happened.” THE SOUTHERN (Apr. 18, 2020), https://thesouthern.com/news/local/rural-
randolph-county-has-one-of-the-highest-covid-19-infection-rates-in-illinois-here/article 420278d3-c36d-
5fd1-98fe-b8bfoef369e6.html (last visited Apr. 26, 2020).

2.

2! David Heinzmann, “‘People are frightened’: Across rural Illinois, economic frustrations mix with
anxiety over COVID-19,” CHI. TRIB. (May 1, 2020), https://www.chicagotribune.com/coronavirus/ct-
coronavirus-rural-illinois-bailey-pritzker-20200501-zvd5jhcenjhlbnr7hfqgjuaaig-story.html

21d.

2 For example, a single funeral in Albany, Georgia, is responsible for one of the worst per capita COVID-
19 outbreaks in the world. See Ellen Barry, “Days After a Funeral in a Georgia Town, Coronavirus ‘Hit

9
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public health guidance embodied in the Governor’s executive orders required then—and
continues to require now—Ilimiting nonessential business operations, requiring rigorous social
distancing protocols, and implementing other protections to stop the spread of the virus.

Faced with the continuing crisis from COVID-19, on April 1, 2020, the Governor
proclaimed that “circumstances surrounding COVID-19 constitute a continuing public health
emergency under Section 4 of the [Act]” and that therefore “a continuing disaster exists within
the State of Illinois.”** That same day, the Governor issued Executive Order 2020-18 to extend
certain provisions of prior executive orders through April 30, 2020.%° Both that proclamation and
the executive order referenced additional developments that occurred between the first disaster
proclamation and the second—including the fact that “current testing availability has identified
further spread of confirmed cases throughout the State of Illinois, and it is expected that
increased testing capacity would demonstrate that COVID-19 is circulating in communities
across Illinois that currently have not identified a confirmed case.”?®
Throughout April, the numbers of cases of and fatalities of Illinoisans to COVID-19

continued to climb. Faced with these continuing increases in cases and deaths, and with a new

emergency involving the increasing risk of shortages of hospital rooms, emergency rooms,

Like a Bomb,”” N.Y. TIMES (Mar. 30, 2020), https://www.nytimes.com/2020/03/30/us/coronavirus-
funeral-albany-georgia.html.

24 Gubernatorial Disaster Proclamation at fourteenth whereas clause & § 1 (Apr. 1, 2020), https:/
www2.illinois.gov/sites/gov/Documents/APPROVED%20-%20Coronavirus%20Disaster%20Proc%20
WORD.pdf.

25 Executive Order 2020-18 (Apr. 1, 2020), https://www2.illinois.gov/Pages/Executive-
Orders/ExecutiveOrder2020-18.aspx

26 Id. at seventh whereas clause.

10
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ventilators, PPE, and testing, the Governor issued a new disaster proclamation on April 30,
2020.%7

The Governor’s April 30 proclamation referenced numerous facts to justify the need for
collective action by everyone in Illinois to reduce the lethal spread of COVID-19. For example:

e as the virus has progressed through Illinois, the crisis facing the State has developed
and now requires an evolving response to ensure hospitals, health care professionals
and first responders are able to meet the health care needs of all Illinoisans and in a
manner consistent with CDC guidance that continues to be updated;®

e while the State is making every effort to procure additional PPE [for health care
workers and first responders], if those procurement efforts are disrupted or Illinois
experiences a surge in COVID-19 cases, the State faces a life-threatening shortage of
respirators, masks, protective eyewear, face shields, gloves, gowns, and other
protective equipment for health care workers and first responders;?’

e Illinois is using a high percentage of hospital beds, ICU beds, and ventilators as a
result of the number of COVID-19 that require hospitalization and, if cases were to
surge higher, the State would face a shortage of these critical health care resources; >

e the State’s modeling shows that its health care resource utilization will not peak until
May, and that health care resources will continue to be limited after the peak;!

e the State’s modeling shows that without extensive social distancing and other
precautions, the State will not have sufficient hospital beds, ICU beds, or
ventilators;>?

e the State’s modeling shows that without a “stay at home” order, the number of deaths
from COVID-19 would be between 10 to 20 times higher than with a “stay at home”
order in place;** and

*7 Gubernatorial Disaster Proclamation (Apr. 30, 2020), https://www?2.illinois.gov/sites/gov/
Documents/CoronavirusDisasterProc-4-30-2020.pdf.

8 Id. twenty-fifth whereas clause.
2 Id. thirty-first whereas clause.

30 Id. thirty-second whereas clause.
3! Id. thirty-fifth whereas clause.

32 Id. thirty-sixth whereas clause.

3 Id. fortieth whereas clause.

11
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o the State’s estimated Ry [the average number of additional cases one person infected
with COVID-19 will cause] was approximately 3.5 at the beginning of the outbreak,
but the number has improved to approximately 1.25 based on the State’s emergency
measures, including the “stay at home” order [but continues to pose a significant risk
of cases overwhelming the healthcare system].>*

Based on these facts (and many others set forth in the proclamation), the Governor
concluded that “considering the expected continuing spread of COVID-19 and the resulting
health impacts that will be felt over the coming month by people across the State, the current
circumstances in Illinois surrounding the spread of COVID-19 constitute an epidemic emergency
and a public health emergency under Section 4 of the Illinois Emergency Management Agency
Act.”3® Notably, Plaintiffs do not dispute any of the facts set forth in the Governor’s April 30
proclamation supporting his determination that the circumstances surrounding COVID-19 in
Illinois constitute both an “epidemic” and a “public health emergency”—and thus continue to
qualify as a “disaster”—within the meaning of Section 4 of the Act.

Having recognized and declared that a disaster continued to exist, on April 30 the
Governor exercised his authority under the Act to issue Executive Order 2020-33, which extends

for an additional 30 days many components of his comprehensive response to COVID-19—for

example, authorizing the Secretary of the Department of Financial and Professional Regulation

3% Id. forty-second whereas clause.

33 Id. fifty-second whereas clause. On May 13, 2020, the State reported an additional 192 new confirmed
COVID-19 deaths—the largest one-day increase recorded to date. “Public Health Officials Announce
1,677 New Cases of Coronavirus Disease” (May 13, 2020), https://www?2.illinois.gov/Pages/news-
item.aspx?Release]D=21540. On May 1, 2020, the State reported an additional 3,137 new confirmed
cases of COVID-19—the largest one-day increase recorded to date. “Public Health Officials Announce
3,137 New Cases of Coronavirus Disease” (May 1, 2020), https://www?2.illinois.gov/Pages/ news-
item.aspx?Release]D=21488. Recent models project COVID-19 to peak in Illinois in early May. “Gov.
Pritzker Announces Modified Stay at Home Order Will Be Extended Through May to Continue Progress”
(Apr. 23, 2020), https://www2.illinois.gov/Pages/news-item.aspx?Release]D=21459; see also Joe Mahr,
“Illinois officials say the state is hitting its COVID-19 peak — and that’s actually good news,” CHI.
TRIBUNE (Apr. 24, 2020), https://www.chicagotribune.com/coronavirus/ct-coronavirus-illinois-governor-
projection-20200424-wd2bk4r4fbajxjsbzwcgdz2fiu-story.html.
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to take action to increase the number of licensed professionals responding to the disaster, and
allowing remote learning for Illinois’s schoolchildren.3®

The Governor also invoked his emergency powers under the Act to issue Executive Order
2020-32.37 Reflecting the evolving circumstances of the COVID-19 pandemic in Illinois, this
order allows more personal and business activity than the previous “stay at home” orders.*® But
in doing so, it emphasizes the need for social distancing and adherence to critical public health
guidance, such as wearing face coverings to reduce the risk of the spread of COVID-19.%°
Plaintiffs’ Suit Threatens Lives and Resources.

Plaintiffs contend the Governor’s emergency powers under the Act last for only 30 days
per disaster, no matter how long the disaster continues to exist. As a result, Plaintiffs insist the
Governor lost all authority to issue executive orders relating to COVID-19 as of April 8, 2020—
30 days after the Governor’s first disaster proclamations. According to Plaintiffs, the State’s only
option to respond to this extraordinary epidemic and public health emergency is Section 2 of the
Public Health Act, 20 ILCS 2305/2, which authorizes the Department of Public Health and
certified local health departments to issue isolation, quarantine, and business closure orders
under limited circumstances.

The Governor has issued numerous directives to fight the pandemic, but Plaintiffs (a
resident of Clay County and a local business) focus on just one: Executive Order 2020-32. While

the order generally requires Illinois residents to stay at home, it allows them to leave home to

3¢ Executive Order 2020-33 (Apr. 30, 2020), https://www2.illinois.gov/Pages/Executive-Orders/
ExecutiveOrder2020-33.aspx.

37 Executive Order 2020-32 (Apr. 30, 2020), https://www2.illinois.gov/Pages/Executive-Orders/
ExecutiveOrder2020-32.aspx.

% 1d. § 2, 99 5(iii), 7, 12.
®Id §1,92.
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engage in a broad range of “Essential Activities” that includes taking a walk with family, fishing,
boating, and golf. Executive Order 2020-32 § 2, 9 5. To ensure social distancing and limit the
spread of COVID-19, the order also limits operations of nonessential businesses to “fulfilling
telephone and online orders through pick-up outside the store and delivery.” Id. § 1, § 3. In their
complaint, Plaintiffs do not specify how they are purportedly harmed by that order. And in fact,
the Facebook page operated by Plaintiff HCL Deluxe Tan, LLC shows it is operating, apparently
in defiance of the Governor’s orders.*’ A screenshot of that Facebook page captured in the

evening of May 21, 2020, is set forth below.

In stark contrast to Plaintiffs’ vague and unsubstantiated allegations of harm stands the
clear public health catastrophe threatened by the COVID-19 pandemic. If the Court accepts the

premise underlying Plaintiffs’ suit—that the Governor may not exercise emergency powers

40 https://www.facebook.com/pg/HCLDeluxeTan/posts/?ref=page_internal.

14

SR226



under the Act for more than 30 days per disaster, no matter how long that disaster may last—the
outcome could threaten to undermine the State’s comprehensive response to COVID-19. These
measures have already saved lives throughout Illinois, provided critical PPE for the brave
medical professionals and first responders who are on the frontlines of Illinois’s fight against the
disease, ensured access to billions of dollars of federal and state disaster aid, and reduced the
tremendous pain and suffering that all Illinois residents would experience if the pandemic were
allowed to continue unchecked.

By proclaiming a disaster under the Act, the Governor was able to take numerous
additional measures that were, are, and will remain critical components of the State’s efforts to
fight to disease. For example, the State was able to apply for and received a federal Major
Disaster Declaration—which is accompanied by significant federal funds. Federal law requires
that the Governor has “directed the execution of the State emergency plan” in order to declare a
Major Disaster Declaration, 44 C.F.R. § 206.35(c)(1), so this federal funding is at risk if the State
is no longer under a disaster proclamation. Similarly, the disaster proclamation was a necessary
condition for the State to access the Disaster Response and Recovery Fund, 15 ILCS 30. The
disaster proclamation also triggered the Governor’s ability to suspend provisions of the Illinois
Procurement Code, 30 ILCS 500, which means the State can now utilize a significantly
streamlined process in order to buy quickly to address PPE shortages, ventilator shortages, and
limited testing for the virus. If the normal procurement rules were not suspended, the State would
quickly run out of new equipment because the bidding and buying process would take too long
and put the State at a competitive disadvantage to every other State seeking the same supplies—

jeopardizing the health and safety of many Illinois residents.
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And there is more. Declaring a disaster allowed the Governor to “prohibit increases in the
prices of goods and services.” 20 ILCS 3305/7(14). It allowed him to take possession of vacant
health care facilities to build out overflow capacity in case the State needed additional hospital
beds, id. § 3305/7(4), and call up the National Guard to provide assistance, id. § 3305/7(13). It
also allowed him to issue the lifesaving “stay at home” directives already mentioned above. To
date, there have been 35 executive orders responding to various aspects of the emergency—
including school closures, limitations on the potential liability for health care workers and
volunteers, ceasing evictions for residential and nonresidential properties, expanding telehealth
access, altering notary and witness guidelines, and more.*! By challenging the Governor’s
authority to proclaim a disaster, Plaintiffs put all this on the line. It is no exaggeration to say that
billions of dollars and countless people’s lives hang in the balance.

LEGAL STANDARD

“A temporary restraining order is an emergency remedy issued to maintain the status quo
while the court is hearing evidence to determine whether a preliminary injunction should issue.”
Delgado v. Bd. of Election Commrs, 224 111. 2d 481, 483 (2007). It is “an extraordinary remedy
applicable only to situations where an extreme emergency exists and serious harm would result if
it were not issued.” Boltz v. Estate of Bryant, 175 1ll. App. 3d 1056, 1066 (1st Dist. 1988). To
obtain this extraordinary remedy, “plaintiffs must demonstrate that they (1) possess a protectable
right, (2) will suffer irreparable harm without the protection of an injunction, (3) have no
adequate remedy at law, and (4) are likely to be successful on the merits of their action.” Bartlow

v. Shannon, 399 Ill. App. 3d 560, 567 (5th Dist. 2010).

4 “Executive Orders Related to COVID-19,” https://coronavirus.illinois.gov/s/resources-for-executive-
orders.
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And given that “[a] temporary restraining order issued with notice and a preliminary
injunction issued with notice are the same type of relief and, whether referred to under either
term, require the same elements of proof,” Jacob v. C & M Video, Inc., 248 11l. App. 3d 654, 664
(5th Dist. 1993), even if Plaintiffs are able to carry this tremendous burden, they must also make
a fifth and final showing: “the benefits of granting the injunction outweigh the possible injury
that the [State] might suffer as a result thereof.” Gannett Outdoor of Chi. v. Baise, 163 1ll. App.
3d 717, 721 (1st Dist. 1987). “In balancing the equities, the court should also consider the effect
of the injunction on the public.” Kalbfleisch ex rel. Kalbfleisch v. Columbia Cmty. Unit Sch. No.
4,396 111. App. 3d 1105, 1119 (5th Dist. 2009). “It is elemental that the court is obliged to
consider the injury or inconvenience which may result to the defendant (especially where the
defendant is a public body) or the public in general if the injunction is granted.” G.H. Sternberg
& Co. v. Cellini, 16 11l. App. 3d 1, 6 (5th Dist. 1973).

As discussed below, Plaintiffs cannot establish a likelihood of success on the merits,
cannot demonstrate irreparable harm in the absence of injunctive relief, and the enormous harm
to the public in the form of thousands of lives lost and billions of dollars of aid threatened from
their proposed relief far outweighs any harm they may incur. Plaintiffs have known about the
underlying basis for this action since at least April 8, 2020—the date they claim the Governor’s
authority to take emergency action dealing with the COVID-19 disaster declaration “lapsed.”
Any “emergency” is of Plaintiffs’ own making.

ARGUMENT

| Plaintiffs Have No Likelihood of Success on the Merits.
Plaintiffs are not likely to succeed on the merits because the declarations they seek are
contrary to Illinois law. In Count I, Plaintiffs seek a declaration that on April 30, 2020, no

“disaster” existed in the State within the meaning of Section 4 of the Emergency Management
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Act, 20 ILCS 3305/4; relatedly, Count II seeks a declaration that due to the absence of a
“disaster” on April 30, 2020, the Governor does not currently possess any emergency powers
pursuant to Section 7 of the Emergency Management Act, 20 ILCS 3305/7 sufficient to issue
Executive Order 2020-32. As explained below, however, a disaster did exist within the meaning
of the Act on April 30, 2020, and therefore Executive Order 2020-32 is a valid exercise of the
Governor’s emergency powers conferred by the Act. See Running Central, slip op. at 5, attached
as Exhibit 1 (holding “the interpretation of the Act upon which [plaintiff] bases its claims cannot
be squared with either the plain reading of Section 7 of the Act or an examination of the Act as a
whole” and “decid[ing] the statutory construction issue in the Governor’s favor); Mahwikizi,
slip op. 9 27, attached as Exhibit 2 (same); Cassell, 2020 WL 2112374, at *14, attached as
Exhibit 3 (same). In any event, contrary to the declaration Plaintiffs seek in Count III, Executive
Order 2020-32 was independently authorized by the Governor’s “supreme executive power”
under the Illinois Constitution. Finally, the additional declaration Plaintiffs seek in Count 11—
that the Governor’s authority to issue Executive Order 2020-32 is governed by Section 2 of the
Public Health Act, 20 ILCS 2305/2—is contrary to the plain language of both the Public Health
Act and the Emergency Management Act. The Court should deny Plaintiffs’ request for a TRO
because they have no likelihood of succeeding on the merits of any of these claims.

A. Executive Order 2020-32 Is Authorized by the Emergency Management Act.

The premise of Counts I and II of Plaintiffs’ lawsuit—that the Governor’s emergency
powers under the Emergency Management Act lapsed on April 8, 2020—is wrong as a matter of
law. Plaintiffs contend Section 7 of the Act limits the Governor to one disaster proclamation for
a particular disaster, and the Governor cannot exercise emergency powers beyond 30 days even

if the disaster continues to exist. But Section 7 of the Act contains no such limitation. Section 7

18

SR230



authorizes the Governor to issue a disaster proclamation whenever, in his judgment, a disaster
“exists” in the State. 20 ILCS 3305/7. That is the Act’s only condition for the Governor to issue a
disaster proclamation, and it expressly provides that when he does so, he has prescribed
emergency powers for 30 days thereafter. /d. Plaintiffs do not dispute the facts underlying the
Governor’s proclamations that the COVID-19 pandemic constituted an ongoing disaster in the
State on each of the dates on which the Governor issued his disaster proclamations. /d.** The
Governor acted within his authority under Section 7 of the Act in issuing disaster proclamations
on March 9, April 1, and April 30, 2020, and in exercising his emergency powers based on those
proclamations.

1. Section 7 of the Act Permits the Governor to Issue a Disaster
Proclamation Whenever a Disaster Exists.

In accusing the Governor of exceeding his authority under Section 7 of the Act, Plaintiffs
misread the statute. The Governor’s disaster proclamations and exercise of emergency powers
are consistent with the authority the General Assembly granted him in Section 7 of the Act.

The primary objective of statutory interpretation “is to ascertain and give effect to the
legislature’s intent.” Whitaker v. Wedbush Secs., Inc., 2020 IL 124792 9 16 (citations omitted).
“The most reliable indicator of legislative intent is the statutory language, given its plain and
ordinary meaning.” Id. Section 7 of the Act gives the Governor the ability to declare that a
disaster exists in the State:

In the event of a disaster, as defined in Section 4, the Governor may, by
proclamation declare that a disaster exists.

42 Courts give great deference to such executive determinations, limiting their review “to a determination
of whether the [executive’s] actions were taken in good faith and whether there is some factual basis for
his decision that the restrictions he imposed were necessary to maintain order.” United States v. Chalk,
441 F.2d 1277, 1281 (4th Cir. 1971).
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20 ILCS 3305/7. Section 4 of the Act defines a “disaster” as follows:
‘Disaster’ means an occurrence or threat of widespread or severe damage, injury
or loss of life or property resulting from any natural or technological cause,
including but not limited to fire, flood, earthquake, wind, storm, hazardous
materials spill or other water contamination requiring emergency action to avert
danger or damage, epidemic, air contamination, blight, extended periods of severe
and inclement weather, drought, infestation, critical shortages of essential fuels
and energy, explosion, riot, hostile military or paramilitary action, public health
emergencies, or acts of domestic terrorism.

Id. § 4 (emphasis added). Section 4 further defines a “public health emergency” to be “an

occurrence or imminent threat of an illness or health condition that:”
(a) is believed to be caused by any of the following:

(1) bioterrorism;

(i1) the appearance of a novel or previously controlled or
eradicated infectious agent or biological toxin;

(i11)  a natural disaster;
(iv)  achemical attack or accidental release; or
(v) a nuclear attack or accident; and
(b) poses a high probability of any of the following harms:
(1) a large number of deaths in the affected population;

(i1) a large number of serious or long-term disabilities in the
affected population; or

(i)  widespread exposure to an infectious or toxic agent that
poses a significant risk of substantial future harm to a large
number of people in the affected population.
1d. Plaintiffs do not dispute the existence of the COVID-19 pandemic, or that it has threatened a

shortage of hospital beds, emergency room beds, ventilators, PPE, and testing. Nor do Plaintiffs

contest any of the other facts cited in the Governor’s proclamations in support of his
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determinations that these circumstances constitute both an “epidemic” and a “public health
emergency”’—and therefore a “disaster”—within the meaning of Section 4 of the Act.

Upon the Governor’s declaration of a disaster through a proclamation, Section 7 of the
Act confers “emergency powers” on the Governor that are enumerated in Subsections 7(1)
through 7(14). Section 7 states the following regarding the time period in which the Governor
may exercise the specified emergency powers:

Upon such proclamation, the Governor shall have and may exercise for a period
not to exceed 30 days the following emergency powers . . . .

20 ILCS 3305/7. Critically, there is no limitation in Section 7 of the Act or elsewhere in the
statute on the number of proclamations the Governor may issue regarding a particular “disaster.”
Section 7 of the Act is unambiguous in establishing a single criterion necessary for the
Governor to issue a disaster proclamation: that a disaster “exists.” Section 7 of the Act vests the
Governor with the authority to determine whether a disaster “exists.” In this case, the Governor
concluded that a disaster existed on March 9, 2020, when he issued his first proclamation.*> On
April 1, 2020, when he issued his second proclamation, the Governor concluded that a disaster
continued to exi