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OPINION

child support regarding Scarlett Z.-D., the adopwalghter of his former fiancée,

respondent, Maria Z. He appeals from the trial teulismissal under section 2-615 of the
Code of Civil Procedure (Code) (735 ILCS 5/2-6158102012)) of his claims brought under

common-law contract theories and from the courgsial, following trial, of his claims
brought under the equitable parent doctrine. lihytiawe affirmed. Inre Parentage of
Scarlett Z.-D,. 2012 IL App (2d) 120266. Jim filed a petition fimave to appeal with the

lllinois Supreme Court. The supreme court deniedpletition but also entered the following
supervisory order:
“In the exercise of this Court’s supervisory autityp the Appellate Court, Second

District, is directed to vacate its orderJames R.D. v. Maria.Zcase No. 2-12-0266

[(In re Parentage of Scarlett Z.-2012 IL App (2d) 120266)]. The Appellate Court

is instructed to reconsider its decision in lighttlms Court’s opinion inDeHart v.
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DeHart, [2013 IL 114137], to determine if a different wésis warranted.”In re
Parentage of Scarlett Z.-DNo. 115000 (lll. May 29, 2013).

In accordance with our supreme court’s directive,wacate our previous order in this case.
We conclude that a different result is not warrdniader the law as it existed at the time of
our previous order. However, to the extent of angnge in the law, our reconsideration is
hindered by the lack of factual findings by thalticourt, which did not have the benefit of
DeHart when it rendered its ruling. For the following seas, we affirm the trial court’s
dismissal of counts Il through VI, vacate its ardenying counts | and Il, and remand with
directions for further proceedings.

I. BACKGROUND

Jim and Maria began living together as a coupl&989. They became engaged in 2000
or 2001. In early 2003, Maria went to Slovakia tseitfamily. While there, she met Scarlett,
a 3r-year-old orphan girl. Maria and Jim decided thaarid would adopt Scarlett, and
Maria commenced the process. Under Slovakian lam, Was not permitted to adopt
Scarlett, because he was neither a Slovakian ratioor married to Maria. During the
year-long adoption process, Maria lived in Slovalian remained in the United States, but
he was involved in the process and traveled todiavapproximately five times during that
period. In 2004, Maria returned to the United Statath Scarlett, and the parties lived
together with Scarlett as a family. The partiesemawarried, and neither took any steps to
obtain recognition of the adoption in lllinois. Jard not legally adopt Scarlett.

By August 2008, the parties’ relationship had detated, and Maria moved out with
Scarlett. On August 22, 2008, Jim filed a petitiondeclaration of parental rights. On May
11, 2009, Jim filed his second amended petitionssie here. In count I, Jim requested a
declaration of parentage and an order grantingpénges joint legal and physical custody or,
alternatively, granting him primary custody witrasenable visitation for Maria. In count Il,
Jim sought an equitable division of child suppa@tween the parties. Counts Il through VI,
entitled breach of oral agreement, promissory gmbdreach of implied contract in fact,
and breach of implied contract in law, respectivegch prayed for relief in the form of
custody, visitation, and child support determinasio

On May 29, 2009, Maria filed a section 2-615 motio dismiss, allegingnter alia, that
Jim’s petition failed to state a cause of actiorcdose it did not address the threshold
guestion of Jim’s standing under either section (6§2) of the lllinois Marriage and
Dissolution of Marriage Act (Dissolution Act) (75L.CS 5/601(b)(2) (West 2012)) or
section 7 of the lllinois Parentage Act of 1984r@Psage Act of 1983 (750 ILCS 45/7
(West 2012)), providing for actions to determine #xistence of a father-child relationship.
Jim filed a response, arguing that a section 2+6d8on was not the proper vehicle to raise
the issue of standing and that, therefore, Marth Wwaived her standing argument. The trial
court entered an order allowing Maria to file a neeamdum in support of her section 2-615
motion, if she so desired. Within the time allowledthat memorandum, Maria instead filed
a section 2-619 (735 ILCS 5/2-619 (West 2012)) orotto dismiss, asserting lack of
standing under section 601 of the Dissolution Awsed on the affirmative matter that

The Parentage Act of 1984 is not to be confuseH thi¢ lllinois Parentage Act (750 ILCS 40/1
et seq(West 2012)), which governs cases involving iaiéif insemination only.
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Scarlett had always been in Maria’s physical cussdce her adoption. Jim moved to strike
Maria’s section 2-619 motion.

On August 25, 2009, the trial court heard argunwentlim’s motion to strike Maria’s
section 2-619 motion. In addition to arguing tha motion was untimely, Jim contended
that Maria improperly raised the affirmative deferd standing in her section 2-615 motion
to dismiss and had, therefore, waived the standefgnse. The court began by asking Jim’s
counsel, “So if | let [Maria’s counsel] replead amthbel it [section 2-]619, are we right back
where we started?” After hearing the parties’ argnts, the court noted that “standing is the
linchpin of the attacking motions that were up foearing.” The court reasoned that,
“whether it's a 2-615 or a 2-619, | think it's beadequately pled in a timely fashion.” The
court found that the issue of standing was notrarse to Jim. The court concluded that
“[tlhere’s been no waiver.” The court then offerdch the option of allowing Maria to refile
her section 2-615 motion as a section 2-619 mosionthat Jim could supplement his
response “with affidavits and the like.” Jim’'s ceeh asked if a temporary visitation order
could be entered if they chose to replead, anddhbet said no. Maria’s counsel reminded the
court that Maria had already filed the section ®-6dotion. Jim then opted to accept the
additional time offered to submit affidavits andefia response to Maria’s section 2-619
motion, which he did.

On October 7, 2009, the trial court heard argun@mtboth of Maria’s motions to
dismiss. The court denied Maria’s section 2-619iomoin its entirety. With respect to
Maria’s section 2-615 motion, the court deniedrtiaion as to counts | and Il. However, the
court granted the motion to dismiss counts Il tlgio VI, concluding that there was no
common-law cause of action for paternity, that gdh@ms did not meet the elements of
contract law, and that the purported contracts fitbe void [as] against public policy.”

From that portion of the court’s October 7, 200&ler denying her section 2-619 motion
to dismiss, Maria filed a petition for leave to appto this court. We denied the petition as
untimely. In re Parentage of Scarlett Z-DINo. 2-09-1280 (2009) (unpublished order under
Supreme Court Rule 23).

Thereafter, the case proceeded on counts | amaf Uim’s petition, in which Jim
requested a declaration of parentage, custody,vasition (count 1) and child support
(count I1). Jim asserted that he was Scarlett'®maunder the theories ak factoparent,
equitable parent, and psychological parent or leastoodn loco parentisto Scarlett. Maria
filed her response to Jim'’s petition, raising tligrrative defense of standing. The court
appointed a guardiaad litem (GAL) and ordered the parties to attend mediaton. the
GAL’s motion, the court ordered that Jim have suped visitation with Scarlett. Scarlett
attended counseling. The court appointed a custedjuator. Later, the court appointed a
visitation facilitator to facilitate visits and mala report of her observations.

Trial commenced on May 10, 2011, spanning 17 adyestimony over 7 months. The
parties presented extensive evidence. The witnésskesled the parties, Dr. Robert Shapiro
(the custody evaluator), Dr. Margot Warren (thetat®on facilitator), and Joseph Beck (the
GAL), as well as many friends, neighbors, and netat of the parties. Numerous exhibits
were admitted, including Dr. Shapiro’s custody ewatibn, Dr. Warren’s observation notes,
family photographs and videos, and Scarlett’'s schemmrds and art work.

The parties rested their respective cases on Omxrem6, 2011. The court granted
Maria’s previously filed motion for am camerainterview of Scarlett and conducted the

-4 -



112

113

114

interview that day. On January 23, 2012, the pagigbmitted written closing arguments. On
February 9, 2012, the court granted Maria’s motmaupplement her closing argument with
the February 2, 2012, decision limre Marriage of Mancing2012 IL App (1st) 111138,
appeal denied and judgment vacatedgncine v. GansneiNo. 113978 (lll. May 29, 2013)
(directing the First District to vacate its ordedaeconsider in light dDeHart).

The trial court entered its written opinion andler on February 29, 2012. The court
found that “for a long time during and after theoption of [Scarlett], Jim and Maria lived
together with the child as an intact family unitifishey were bound legally.” The court
found that Jim and Maria planned and participatethe adoption together and that Jim paid
for it all and supported Maria during the proceBse court found that Jim never adopted
Scarlett but that the parties had “discussed” te Tourt stated, “The reasons for these
inactions are basically unknown except for thelifigl out’ Jim and Maria had some time
later.” The court found that, for four years or mofScarlett lived with Jim, called him
“daddy,” and looked to him as a “father figure.”élbourt concluded that Jim was “a fit and
proper person” to have visitation or custody. Thartfound that, after Maria separated from
Jim and took Scarlett with her, Scarlett “expresaedesire to continue to see Jim[,] and
Maria prevented and blocked such contact.” The tcbelieved that the GAL’s request for
visitation early in the case reflected Scarlettssices at that time. The court found
“considerable evidence that taking Jim out of [&t#s] life in 2008 was not good for
[her].” The court noted that Dr. Warren, who hadetved over 50 visits between Jim and
Scarlett, and Dr. Shapiro, who had evaluated Stadeth concluded that Jim and Scarlett
shared a bond and that Maria had alienated Scdrtett Jim. The court stated that it
disregarded than camerainterview with Scarlett because it “became immexdiabbvious to
the court that the child was committed to tellihg tourt that she no longer want[ed] to see
Jim.” The court concluded that Scarlett had beeatbed” and “corrupted” and that these
were not “her true thoughts.” The court said, “j§tobvious that the court is unhappy with
Maria’s conduct in this case and is quite sympathéd Jim’s position. And more
importantly, the court is very concerned that firgliagainst Jim will take him out of
[Scarlett’s] life and that this will be bad for [fj@nd not in her best interests.”

Still, the court noted that it was “bound to felldhe law as it exists now” and that,
despite its concerns regarding best interestgulkdcnot, under current law, reach that issue
without first finding that Jim had standing. Theudoobserved that “the standing issue never
really changed in the trial.” The court found tlitaria correctly argue[d] she is the sole
parent and Jim has no statutory legal standing€ ddurt also noted Maria’s constitutional
right to parent “the way she chooses—good or bladt’expressed concern about Scarlett’s
right “to have a decent life.” The court remarkédtt“these situations *** need legislation
badly” but that it was “without authority to invenew common[-]law theories or somehow
create judicial legislation.” The court concludddtt especially undevancine it had no
basis to find that Jim had standing. The court el@m@ounts | and Il of Jim’s petition and
vacated all of its prior orders regarding visitatemd counseling.

Also on February 29, 2012, the trial court dend@a’'s oral motion for a stay of that
portion of its order vacating all prior visitatiand counseling orders. Jim timely appealed
from the court’s denial of his petition. He subsenfly filed an emergency motion in this
court pursuant to lllinois Supreme Court Rule 30%é&ff. July 1, 2004), seeking to stay the
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trial court’s order vacating its previous orders fositation and counseling, which we
granted?

Thereafter, we granted leave to the American Clivierties Union of lllinois and,
jointly, to the Family Institute at Northwestern iMersity, the Chicago Appleseed Fund for
Justice, and the Family Equality Council, to fileells asamici curiaein support of Jim.
Following our supreme court’s supervisory order,rislafiled an unopposed motion to
establish a briefing schedule, which we grantea. tinely filed an opening and reply brief
on reconsideration; Maria timely filed a respongeflon reconsideration.

II. ANALYSIS
A. Counts | and II: Parentage, Custody, Vistiatiand Support Claims

We begin our analysis by reviewing the argumentgirally raised in the initial briefing.
After establishing that foundation, we will recatesi our decision and determine if a
different result is warranted in light BleHart

This case centers on the issue of standing. $e60a(b) of the Dissolution Act provides
that a custody proceeding may be commenced by enpé&r50 ILCS 5/601(b)(1) (West
2012)) or “by a person other than a parent *** baty if [the child] is not in the physical
custody of one of his parents” (750 ILCS 5/601(p)&est 2012)). Our supreme court has
interpreted section 601(b)(2) as a standing remerg.In re R.L.S.218 Ill. 2d 428, 434-35
(2006). The Dissolution Act does not define thantéparent.” The Parentage Act of 1984
establishes a “statutory mechanism that servesetgally establish parent and child
relationships in lllinois.” (Internal quotation nk&r omitted.)J.S.A. v. M.H.224 Ill. 2d 182,
198 (2007). Section 2 of the Parentage Act of 1pBavides that a “ ‘parent and child
relationship’ means the legal relationship existiegween a child and his natural or adoptive
parents incident to which the law confers or impgosehts, privileges, duties, and
obligations.” 750 ILCS 45/2 (West 2012). In the @t of a nonparent seeking custody
under section 601(b)(2) of the Dissolution Act,nsliag is a threshold issue that the trial
court must decide before proceeding to a bestasterdeterminationin re Custody of
M.C.C, 383 Ill. App. 3d 913, 917 (2008) (stating thatnanparent must meet section
601(b)(2)’s standing requirement before the trialit may proceed to the merits of the
custody petition).

Section 601(b)(2)’'s standing requirement is “desdyto ‘ensure[ ] that the superior right
of natural parents to the care and custody of dteldren is safeguarded.’lth re A.W.J,. 197
ll. 2d 492, 497 (2001) (quotingn re Petition of Kirchner 164 Ill. 2d 468, 491 (1995),
abrogated on other grounds B®.L.S, 218 Ill. 2d at 444-47). The superior rights dowr
recognizes parents’ interest in the care, custaag control of their children, which is
“ ‘perhaps the oldest of the fundamental libertierests.” "R.L.S, 218 Ill. 2d at 438 (quoting
Troxel v. Granville 530 U.S. 57, 65 (2000) (plurality op.)). Fit pat® enjoy a presumption
that they act in the best interests of their ceiidR.L.S, 218 Ill. 2d at 439 (citingroxel
530 U.S. at 68). “[S]o long as a parent adequatahgs for his or her childrend,, is fit),
there will normally be no reason for the Statertat itself into the private realm of the

We lifted this stay when we filed our previous dpmon August 30, 201&carlett Z.-D,. 2012 IL
App (2d) 120266, 1 58.

-6-



121

122
7123

124

family to further question the ability of that patéo make the best decisions concerning the
rearing of that parent's childrenTroxel 530 U.S. at 68-69 (holding a Washington

grandparent visitation statute unconstitutionahjglied because it allowed the petitioners to
proceed straight to a best-interests analysis witlaoy deference accorded to the parent’s
decision to limit grandparent visitation).

Indeed, the superior rights doctrine permeatesstagitory schemes governing family
law in lllinois. SeeR.L.S, 218 Ill. 2d at 435 (observing that the superights doctrine is
incorporated into the Probate Act’s provision alllegvappointment of a guardian only if the
minor does not have a parent who “‘is willing aslole to make and carry out day-to-day
child care decisions concerning the minor’” (qugti755 ILCS 5/11-5(b) (West 2004)));
Inre A.L, 2012 IL App (2d) 110992, 1 14-16 (noting thatcduse parents’ fundamental
liberty interests were implicated in terminationparental-rights proceedings, the Juvenile
Court Act of 1987 (705 ILCS 405/14t seq (West 2004)) requires that the State must first
prove by a preponderance of the evidence thatld Ghineglected, abused, or dependent,
then prove by clear and convincing evidence thatgarent is unfit, and finally the court
must determine that termination of parental rigistsn the child’s best interest)n re
Parentage of Unborn Child Brumfiel@84 Ill. App. 3d 950, 954 (1996) (holding thattsen
601(b)(2)’s standing requirement in the DissolutAwrt applied to parties in cases under the
Parentage Act of 1984).

1. Waivet

Jim initially argued in his original briefs thatdWla waived the issue of standing by
failing to file a timely section 2-619 motion. “Aation to dismiss pursuant to section 2-619
[of the Code] admits the legal sufficiency of a gdamt, but asserts affirmative matters that
avoid or defeat the allegations contained in thengaint.” (Internal quotation marks
omitted.) Gallagher v. Union Square Condominium Homeowness'r\ 397 Ill. App. 3d
1037, 1040 (2010). Under section 2-615 of the Ceadepmplaint may be dismissed for
failure to state a cause of action because of &aulegal insufficiencyCummings v. City
of Waterlog 289 Ill. App. 3d 474, 478 (1997).

Here, Maria alleged in her section 2-615 motiacat thm’s petition did not state a cause
of action because it failed to address the threshedue of standing under either the
Dissolution Act or the Parentage Act of 1984. Wenzd say that it was improper to raise the
standing issue in a section 2-615 motfobecause the issue was raised as a factual
insufficiency on the face of the petition, namehat Jim failed to allege any facts that would
have brought him within the purview of either thesgdlution Act or the Parentage Act of

®Because the parties use the term “waiver,” we daels However, we recognize that “[while
waiver is the voluntary relinquishment of a knowght, forfeiture is the failure to timely comply tli
procedural requirementsBuenz v. Frontline Transportation C@27 Ill. 2d 302, 321 n.2 (2008).

“We are aware of cases holding that lack of standimder section 601(b)(2) is an affirmative
defense that is waived if not raised in a timelgtiom 2-619 motion to dismiss. Sexg, In re Custody
of K.P.L, 304 Ill. App. 3d 481, 487 (1999). However, we epavinced that, under the circumstances
presented here, Maria could properly raise standirg section 2-615 motion. lany event, the trial
court had discretion to allow Maria’s tardy sectid619 motion because it did not prejudice Jim.
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1984. SeeCummings 289 lll. App. 3d at 479 (“[A] factually insuffient complaint fails to
allege sufficient facts essential to the causectiba.”). That Maria subsequently raised lack
of standing, based on the affirmative matter thetriett was in Maria’s physical custody, in
a section 2-619 motion, although arguably untingely filed without leave, does not change
the fact that the issue of standing had already based. We agree with the trial court that
standing was the “linchpin” of both motions to dissnand that “[tlhere’s been no waiver.”
We note that Jim does not, indeed cannot, arguehthavas prejudiced, because, as the trial
court pointed out, the issue of standing was cgfeatrlissue and not a surprise. Accordingly,
Jim’s waiver argument has no merit. Sege Custody of McCarthyl57 Ill. App. 3d 377,
380-81 (1987) (holding that, where there was ngupiee, the trial court did not abuse its
discretion in allowing a tardy motion to dismissed on a defense not raised in the answer).

2. Equitable Estoppel

Jim next contends that Maria should have beentaulyi estopped from challenging
Jim’'s standing. He maintains that equitable estopgwplies because Maria actively
encouraged Jim and Scarlett to form a father-cteldtionship and held them out to the
world as such. We review under the manifest-wedajfttie-evidence standard the trial
court’s determination that equitable estoppel aditlapply.Morgan Place of Chicago v. City
of Chicago 2012 IL App (1st) 091240, 1 33.

Our supreme court has listed the factors necessgmpve equitable estoppel:

“(1) the other person misrepresented or conceaksgnml facts; (2) the other person
knew at the time he or she made the representati@mishey were untrue; (3) the
party claiming estoppel did not know that the reprgations were untrue when they
were made and when they were acted upon; (4) ther gberson intended or
reasonably expected that the party claiming estoppeuld act upon the
representations; (5) the party claiming estoppehsoaably relied upon the
representations in good faith to his or her detniheand (6) the party claiming
estoppel would be prejudiced by his or her reliamcehe representations if the other
person is permitted to deny the truth there@éddes v. Mill Creek Country Club,
Inc., 196 Ill. 2d 302, 313-14 (2001).
“Without the misrepresentation or concealment ofaerial fact, equitable estoppel does not
apply.” Parks v. Kownacki193 Ill. 2d 164, 180 (2000) (citingicinerney v. Charter Golf,
Inc., 176 Ill. 2d 482, 492 (1997)). Although fraud ia assential element of equitable
estoppel, “the representation need not be frautlihetine strict legal sense or done with an
intent to mislead or deceiveGeddes196 Ill. 2d at 314. “[I]t is sufficient that agudulent or
unjust effect results from allowing another pertmnaise a claim inconsistent with his or her
former declarations.Geddes 196 Ill. 2d at 314 (holding that the plaintiffsere estopped
from bringing their claims of intentional trespamsd private nuisance based on golf balls
entering their property where they previously hgdead to the location of the defendants’
fairway).

Here, Jim did not identify a single fact that Mamisrepresented. The record contains no
evidence that Maria misrepresented Jim as Scarleiblogical or adoptive father. Jim was
aware at all times that he was not Scarlett’s lgiclal father, that the Slovakian adoption did
not pertain to him, and that formal adoption inntlis would be necessary. Although Jim
testified that it was the parties’ intent that boftthem would pursue adoption of Scarlett in
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this country, a promise to do something in the reituloes not constitute a factual
misrepresentation (segilliland v. Allstate Insurance Cp69 Ill. App. 3d 630, 634 (1979)
(“To invoke the doctrine of [equitable] estoppelfatse representation must generally relate
to an existing or past event, not to a promise eoring a future happening.”)).

Moreover, that Maria encouraged a father-daugielationship between Jim and Scarlett
and allowed Jim to become, as the trial court foumdather figure to Scarlett does not
compel the conclusion that it is somehow unjustifow Maria to assert Jim's lack of
standing. Maria’s claim that Jim lacked standing wat “inconsistent with *** her former
declarations” Geddes 196 Ill. 2d at 314). Maria’s conduct and declianas in treating Jim
like Scarlett's father occurred when the partiesenengaged to be married. In short, Jim’s
relationship with Scarlett was contingent upon fi@kationship with Maria, Scarlett’s only
legal parent. Thus, Maria’s assertion—when theiggrtelationship had terminated—that Jim
was not a legal parent was not inconsistent with grer behavior. Because the record
demonstrates that there was no misrepresentatiannadterial fact, Jim failed to satisfy the
first element of equitable estoppel. Accordinglye trial court’'s conclusion that equitable
estoppel did not apply was not against the manifegght of the evidence.

Jim citesGeddedor the proposition that “[i]t is the duty of a gen having a right, and
seeing another about to commit an act infringingrup, to assert his right. He cannot by his
silence induce or encourage the commission of ttteaad then be heard to complain.”
(Internal quotation marks omittedgeddes196 lll. 2d at 314. As explained above, the 1ght
at issue here are the rights of a parent to directipbringing of his or her child and to make
decisions about the child’s care. SE®xel 530 U.S. at 65. Jim developed a relationship
with Scarlett, with Maria’s consent and encouragetmehile the parties were engaged.
After the parties’ relationship terminated, Mariacitled not to allow Scarlett to see Jim
anymore. When Jim filed his petition seeking cugtahd visitation—against Maria’s
wishes—she timely asserted her rights.

In support of his equitable estoppel argument, &hes onin re Marriage of Schlam
271 1ll. App. 3d 788 (1995). ISchlam the biological mother of a child married a maat n
the child’s father, when the child was about siargeold. The wife represented the husband
as the child’s father, and the husband and chilchéa a close father-daughter relationship.
When the parties divorced about six years latery #ntered into a joint parenting agreement,
which was incorporated into the judgment of dissotu Schlam 271 Ill. App. 3d at 791. For
about two years thereafter, the husband providezhéially for the child and exercised his
joint custody rightsSchlam 271 Ill. App. 3d at 791-92. After a dispute besénehe parties,
the husband filed a petition alleging that the wiiglated the joint parenting agreement, and
the wife responded with a petition to declare tgee@ament voidab initio. Schlam 271 Il
App. 3d at 790. The appellate court held that thée was equitably estopped from
challenging the agreement, because the husbanabligdted himself to pay child support in
reliance on the wife’s intentional representationttie trial court that the husband would
remain a part of the child’s lif&chlam 271 Ill. App. 3d at 794-95.

Schlamis inapposite. The court iBchlamapplied the doctrine of equitable estoppel not
to preclude the wife from challenging standingJias seeks to do here, but rather to preclude
the wife from challenging the parties’ parentingesgnment. Moreover, estoppel was based
not on the wife’s conduct in holding the husbantasithe child’s father, but on her conduct
in representing to the trial court that joint cultovas in the child’s best interests, thus
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implicitly representing that the husband had stagdo seek joint custodys¢hlam 271 Il
App. 3d at 796). In contrast, here, Maria never enadly representation to the trial court of a
father-daughter relationship but timely asserted'sliack of standing. Ir§chlam because
the wife’s representations were made at the ertleoparties’ relationship and incorporated
into the trial court's dissolution order, it wasasenable to believe that the wife’s
representations constituted her permanent intentthé present case, Maria made no
representations regarding a continued relationbeiveen Scarlett and Jim following the
parties’ separation. That Maria allowed Jim to Searlett for a few months following the
separation is indicative of a gratuitous undertgkimat she had the right to revoke. Seee
Marriage of Engelkens354 Ill. App. 3d 790, 798 (2004) (holding thaetfather was not
estopped from challenging the parties’ temporamead order regarding visitation for the
stepmother, who had included the child on her healsurance for years in “a gratuitous
undertaking”).

3. Standing Under Equitable Parent Doctrine

We now turn to Jim’s argument that the trial camed in denying counts | and 1l of his
petition, for lack of standing. Jim does not digpttte trial court’s conclusion that he lacks
statutory standing. Because he is not Scarlettikogical or legally adoptive father, Jim does
not meet the definition of a parent under sectiaf the Parentage Act of 1984. Neither does
Jim meet the standing requirement for nonparenseation 601(b)(2) of the Dissolution Act,
since Scarlett has always been in Maria’s physioatody. Rather, Jim contends that, based
on his parent-child relationship with Scarlett, nfimd with Maria’s consent and
encouragement, he properly sought a declaratigga#ntage, custody, visitation, and child
support under the theories of equitable pardsetfactoparent, psychological parent, and
in loco parentis’

Generally, we reviewde novo a trial court's determination on standindn re
Guardianship of K.R.J.405 Ill. App. 3d 527, 535 (2010). Although théaltrcourt heard
extensive evidence and made factual findings, whied would review under the
manifest-weight-of-the-evidence standakdR.J, 405 Ill. App. 3d at 535), the parties do not
challenge the court’s factual findings. Thus, thending issue presented here is purely a
guestion of law, which we reviede novo Seeln re Avery S.2012 IL App (5th) 100565,

7 13.

As discussed above, the legislative scheme inose601(b)(2) of the Dissolution Act
permitting nonparents to seek custodwly if [the child] is not in the physical custody of one
of his parents” serves to prevent unconstitutictae interference with parents’ fundamental
liberty interests unless necessary to protect thaltth, safety, and welfare of children.
(Emphasis added.) 750 ILCS 5/601(b)(2) (West 20%2&Wickham v. Byrnel99 Ill. 2d
309, 316-17 (2002)In re Custody of T.W.365 Ill. App. 3d 1075, 1084 (2006). Jim’'s
assertion of standing is based upon his allegddssts an equitable parent. In essence, Jim
argues that he is not required to meet the nonpatanding requirement, because he is a
functional parent—an equitable parent. See 750 15681(b)(1) (West 2012) (providing that
a custody proceeding may be commenced by a pakéojever, neither the legislature nor

°For the sake of simplicity, we will refer to thedectrines collectively as the equitable parent
doctrine, as they are generally used interchangeabkfer to persons functioning as parents.
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the lllinois courts have ever recognized the edpetgparent doctrinen re T.P.S. 2012 IL
App (5th) 120176, 1 64. Accordingly, the trial coproperly concluded that it had no basis
upon which to find that Jim had standing.

In support of his position, Jim relies émre Parentage of M.,J203 Ill. 2d 526 (2003),
and T.P.S.In M.J.,, the trial court dismissed a biological mothec@mplaint against her
former paramour in which she sought to establiglerpay and impose child suppoi.J.,
203 lll. 2d at 529. The mother alleged that helapwur had orally consented to her being
artificially inseminated and had agreed to supfiwettwins born as a resui.J., 203 lIl. 2d
at 530-31. Upon discovering that the man was ndrtiee mother filed suit to establish
paternity and to impose a support obligation, segkelief both under common-law theories
of breach of an oral agreement and promissory pstand under the lllinois Parentage Act
(750 ILCS 40/1et seq (West 1998))M.J., 203 Ill. 2d at 531. The appellate court affirmed,
but the supreme court reversed as to the commoretams.M.J., 203 1ll. 2d at 529.

The supreme court first explained that the legiséaenacted the lllinois Parentage Act
“to define the legal relationships of a child bam a wife and husband requesting and
consenting to *** artificial insemination.” (Inteah quotation marks omittedi.J., 203 Il
2d at 533. Based on the statute’s express langubhgecourt concluded that the lllinois
Parentage Act’s primary purpose was to “providegal mechanism for a husband and wife
to obtain donor sperm for use in artificial inseation and to ensure that a child is
considered the legitimate child of the husband waifd requesting and consenting to the
artificial technique.”™™.J., 203 Ill. 2d at 534; see 750 ILCS 40/2 (West 19@8pviding that
a child born as the result of artificial insemioati‘shall be considered at law in all respects
the same as a naturally conceived legitimate chil®ecause the statutory language
unequivocally required written consent in ordeestablish the parent-child relationship (750
ILCS 40/3(a) (West 1998)), the court held thatuil to obtain the paramour’s written
consent precluded the mother’s child support cldinesight under the lllinois Parentage Act.
M.J., 203 Ill. 2d at 535. Given its holding, the condted that it did not need to determine
whether the lllinois Parentage Act applied to ummedrpersonsM.J., 203 Ill. 2d at 537.

The court then turned to the mother’'s common-l&ints for child supportv.J., 203 IIl.
2d at 537. The court noted lllinois’s strong pulgadicy “recognizing the right of every child
to the physical, mental, emotional, and monetappstt of his or her parentsM.J., 203 Ill.
2d at 539 (citing 750 ILCS 45/1.1 (West 1998)). Toairt observed that “statutes and case
law do not equivocate in imposing child supportigditions for other children born out of
wedlock.” M.J., 203 Ill. 2d at 541. The court pointed out that thother had alleged facts
demonstrating the paramour’s “deliberate courseoofluct with the precise goal of causing
the birth of these childrenM.J., 203 Ill. 2d at 541. The court reasoned that fifummarried
man who biologically causes conception through akxelations without the premeditated
intent of birth is legally obligated to support laild, then the equivalent resulting birth of a
child caused by the deliberate conduct of artificlsemination should receive the same
treatment in the eyes of the law.J., 203 Ill. 2d at 541. Based on this reasoning,cihert
held that the mother's common-law claims for clslgport could proceedid.J., 203 lIl. 2d
at 541. The court limited its holding “to the unggaircumstances of this casé.g., 203 IlI.
2d at 542), explaining that “[c]laims of parentagel support of children produced as a result
of assisted reproductive technologies are unighed.( 203 Ill. 2d at 541).
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In T.P.S, the Appellate Court, Fifth District, relied helgvon M.J. to allow common-law
custody and visitation claims under contract anohpssory-estoppel theories for children
born by artificial insemination. IT.P.S, a lesbian couple planned to have children by
artificial insemination. They agreed that the resfent would be artificially inseminated
(because she was the younger of the two and hdthhesurance) and that the petitioner
would be the children’s primary caregiver.P.S, 2012 IL App (5th) 120176, 1 6. Two
children were born, and the parties functionedcaskecoparentsl.P.S, 2012 IL App (5th)
120176, 11 7, 12. The respondent agreed that titper was to “have legal parental rights
to the children that were equal to her§.P.S, 2012 IL App (5th) 120176, § 8. Ultimately,
the parties’ relationship deteriorated, and th@aadent subsequently denied the petitioner
contact with the childrenl.P.S, 2012 IL App (5th) 120176, § 13. The petitiondedi suit
seeking a declaration of parentage, custody, tVisitaand child support under various
common-law theories: contract, promissory estopgelfactoparent,in loco parentis and
due process under an equitable parent théoB.S, 2012 IL App (5th) 120176, 11 16-17,
64-65. The trial court granted the respondent’sionatio dismiss for lack of standing.P.S,
2012 IL App (5th) 120176, 1 18.

On appeal, the court applied.J.s analysis for cases involving artificial insemtioa.
T.P.S, 2012 IL App (5th) 120176, 11 32-41. The courtengted “lllinois’s public policy
recognizing ‘the right of every child to the phydicmental, emotional, and monetary support
of his or herparents’” (Emphasis in original.)T.P.S, 2012 IL App (5th) 120176, 1 34
(quotingM.J., 203 Ill. 2d at 539). Based on that “strong pulgdticy language,” the court
reasoned that the children had a right not onlyht petitioner's monetary support, as in
M.J., but also to her physical, mental, and emotiongpsrt. T.P.S, 2012 IL App (5th)
120176, 1 36. The court explained that the basiseobgnizing parental rights was not
biological or statutory but rather the fact that tretitioner actively had planned and arranged
“for the procreation of these children and caredtii@m as a parent pursuant to an express
agreement with the biological mothe’P.S, 2012 IL App (5th) 120176, 1 62. Based on
this reasoning, the court reversed the dismissathef contract and promissory-estoppel
claims.T.P.S, 2012 IL App (5th) 120176, 1 67. Notably, howeutre court affirmed the
dismissal of the claims based on the common-laveriége of equitable parentle facto
parent, andn loco parentis and on due process, because lllinois law doesreumgnize
those theories as bases for custody or visitatiams. T.P.S, 2012 IL App (5th) 120176,
19 64-65.

NeitherM.J. nor T.P.S.compels recognizing Jim as a parent in the preszs#, because
neither recognized the theory of equitable parentaabasis to assert standing to bring
custody, visitation, and support claims. As nofe®.S.expressly stated that Illinois does not
recognize the equitable parent doctrind>.S, 2012 IL App (5th) 120176, 1 65.

Additionally, M.J. and T.P.S.are inapposite, because the courts in both ofetltases
expressly limited their holdings to cases involvictyldren born by artificial insemination
(M.J, 203 Ill. 2d at 541-427.P.S, 2012 IL App (5th) 120176, T 23). As the courtMn].
recognized, the lllinois Parentage Act is unique=xplicitly conferring the status of legal
parent on a husband consenting to the artificisémmination of his wifeM.J., 203 Ill. 2d at
535 (noting that “section 3(a) provides for theabshment of a parent-child relationship”).
Further, section 3(b) of the lllinois Parentage Acbvides that the semen donor for the
artificial insemination procedure “shall be treatadaw as if he were not the natural father
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of a child thereby conceived.” 750 ILCS 40/3(b) @v/@012); sed.J., 203 Ill. 2d at 534
(observing that section 3(b) eliminated the feat the donor might claim paternity as well
as protected the donor from child support clairfi$ius, the lllinois Parentage Act operates
both to create a legal parent-child relationshipwien the child and the consenting husband
of the artificially inseminated wife (despite thesance of biological ties) and simultaneously
to eradicate the parental status of the sperm d¢shespite the presence of a biological
relationship). The courts ikl.J. andT.P.S.did not reach the question of whether the Illinois
Parentage Act applied to unmarried persdnsgl., 203 Ill. 2d at 537T.P.S, 2012 IL App
(5th) 120176, 127 n.1. Nonetheless, based on a&ngep deliberate conduct intended to
cause children to be born by artificial inseminatithe courts iM.J. andT.P.S.essentially
imposed a parental status on persons not othetagsdly recognized as parenid.J., 203
lll. 2d at 541 (reasoning that a person who engageseliberate course of conduct with the
precise goal of causing the birth of a child shaelceive the same treatment in the eyes of
the law as an unmarried man who biologically causmgeption through sexual relations
without the premeditated intent of causing a bjrihlp.S, 2012 IL App (5th) 120176, 19 37,
39, 41, 59, 60, 62 (describing as a parent theogichl mother’'s partner who actively
planned and participated in the decision and psooéartificial insemination to cause a child
to be born). In light of the lllinois Parentage Aatxclusion of the sperm donor as father, the
public policy that all children be supported byith@arentscould be effectuated iW.J. and
T.P.S.only by the recognition of parental responsibi(it§.J.) and of parental rightsT(P.S)
in persons not elsewhere recognized as legal [rent

In the present case, Scarlett was not born bficaatiinsemination. Whatever the extent
of Jim’s participation in Maria’s adoption of Scaatt| he did nothing to cause her to be born.
Key to the courts’ recognition of parental statu®othM.J. andT.P.S.was the presence of a
deliberate course of conduct intended to bring aliba birth of a child by artificial
inseminationM.J., 203 Ill. 2d at 541 (reasoning that “if an unmeadriman who biologically
causes conception through sexual relations witttmipremeditated intent of birth is legally
obligated to support a child, then the equivalesgulting birth of a child caused by the
deliberate conduct of artificial insemination shbutceive the same treatment in the eyes of
the law”); T.P.S, 2012 IL App (5th) 120176, 1 62 (explaining thiaé tpetitioner had been
“intimately involved in the planning and arrangemfar the procreation of these children”).
Accordingly, the limited holdings iM.J. and T.P.S, allowing support, visitation, and
custody claims in artificial insemination casesptoceed under common-law contract and
promissory-estoppel theories, are not applicabte.he

Moreover, in none of his briefs has Jim cited #liyois case on point that would allow
him to pursue visitation and custody claims under equitable parent doctrine. Jim’s
reliance orKoelle v. Zwiren 284 1ll. App. 3d 778 (1996), is not persuasiveKbelle after
the biological mother deceived the plaintiff bylited him that he was the child’s biological
father, the plaintiff acted as the child’s father ight yearsKoelle 284 Ill. App. 3d at
781-82. When the plaintiff discovered that he wassthe child’s father, he filed suit seeking,

®Given that the courts in boM.J. andT.P.Srecognized the nonbiological “parents” as parehts,
superior rights doctrine, protecting parents’ fumeatal liberty interests, was not implicated. Bese
Custody of Ayala344 IlIl. App. 3d 574, 585 (2003) (“Neither parenight to custody, control and care
of their child is superior to that of the other grair”).
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inter alia, visitation based on equitable principléoelle 284 Ill. App. 3d at 782. The
appellate court relied om re Custody of Townsen86 Ill. 2d 502 (1981), to conclude that
“awarding custody or visitation rights to a nonpdrever the objection of a natural parent is
permissible if it would be in the best interestditd child.”Koelle, 284 Ill. App. 3d at 784.
We have serious doubts that the reasoning emplbyedtie court inKoelle, decided before
Troxel would survive scrutiny under &roxel analysis, because it placed a nonparent on
equal footing with a parent and completely bypagsedsuperior rights doctrine. And, in
fact, inR.L.S, our supreme court abrogatédwnsendand a line of pr&roxel cases that had
held that a fit parent’s custody rights are suliseitvto the child’s best interesR.L.S, 218

lIl. 2d at 444, 447-48. Moreover, the particulaglyregious facts dfoelle, where the mother
lied to the plaintiff about his paternity for eigjgars, are not present in the instant case.

Jim’s reliance orin re Ashley K. 212 Ill. App. 3d 849 (1991), is also unavailifig.
Ashley K, the child was taken into protective custody aftee was born addicted to heroin.
Ashley K, 212 Ill. App. 3d at 853. The child then becamaufght in the quagmire of the
bureaucratic maze,” never receiving the disposiidmearing to which she was entitled
within 18 months of her placememtshley K, 212 Ill. App. 3d at 873. After the child had
lived for five years in a stable home with her éwsparents, the biological parents filed a
petition to regain custody, which the trial couramted.Ashley K. 212 Ill. App. 3d at
873-74. The appellate court reversed and remaratealriew hearing on the parents’ custody
petition, based on the child’s best interestshley K, 212 Ill. App. 3d at 890-91. Although
the court referred to the foster parents asdhéactoparents Ashley K, 212 Ill. App. 3d at
874), the court was not called upon to addresssthes of a nonparent’s standing. Not only
were the legal issues different from those in tresent case, but also the egregious facts of
Ashley K.are clearly distinguishable. Here, since her adop8carlett has never lived apart
from Maria, and Jim has never challenged MarialseBs and does not dispute the trial
court’s finding that he and Maria were “both haodsgood attentive parents.”

In his brief on reconsideration, Jim further citeg recent case dh re Parentage of
J.W, 2013 IL 114817, which, though recognizing thatags families often do not fit the
traditional paradigm XYW, 2013 IL 114817, Y 48), had nothing whatsoeverd®owith
common-law claims for visitation or custody, or t@ncept of an equitable parent. Rather,
the court inJ.W.engaged in statutory interpretation of the Pagmtact of 1984 to construe
its interrelationship with the Dissolution Act.W, 2013 IL 114817, 11 36, 50 (holding that
the biological father, who established his patgroimder the Parentage Act of 1984 more
than six years after the child’s birth, was noftérd to the presumption that visitation was in
the child’s best interests (under section 607 efMssolution Act) but was required to prove
that visitation was in the child’s best interestsder section 602 of the Dissolution Act)).

The remaining cases that Jim cites in support®Blgument that he has standing as an
equitable parent are also inapposite. ®eg, Hawkins v. Hawkins102 Ill. App. 3d 1037,
1039 (1981) (recognizing that a common-law traditd allowing grandparent visitation was
not supplanted by an early version of the DissotutAct that did not provide for any
nonparent visitation)Cebrzynski v. Cebrzynsla3 Ill. App. 3d 66, 67, 73 (1978) (examining
the Probate Act and affirming the trial court’s mraf physical custody to stepmother with
visitation to the biological mother where the stepimer had had actual physical custody of
the children for over three yeard)pok v. Look 21 Ill. App. 3d 454, 456-57, 459 (1974)
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(affirming the trial court's order granting custodg the grandparents instead of the
biological father where the child had lived wittetrandparents for five years).

Both Jim, in his original briefs, and the lllino#&CLU, in its amicusbrief, cited a litany
of out-of-state cases in support of the propositioat this court should recognize Jim'’s
standing as an equitable parent. Cases from der stsites are not binding on this court. See
Grafner v. Department of Employment Secu@93 Ill. App. 3d 791, 801 (2009). Neither do
we find them persuasive, because they are notgeptative of lllinois law, which, as we
have discussed, has never recognized the equipaoent doctrine as a basis to bring a
custody or visitation claim. Most of the casescaitee based on either a specific state statute
granting standing to a nonparent petitioner or @tl-established common law within that
state. Seeg.g, Mullins v. Picklesimer 317 S.W.3d 569 (Ky. 2010) (holding that the
biological mother's former same-sex partner hadditey to seek custody under a statute
granting standing to a nonparent who has physigstbdy and was acting as a parent, even if
the nonparent did so in a shared custody, copaestiuation)C.E.W. v. D.E.W.2004 ME
43, 845 A.2d 1146 (affirming the trial court’'s awaof parental rights to the biological
mother’'s former same-sex partner, where the motioaceded that the partner was the
child’s de factoparent under Maine’s common law, and rejectingnte¢her’s argument that
under relevant Maine statutory provisionge&factoparent’s rights are limited to visitation
only); Latham v. SchwerdtfegeB02 N.W.2d 66 (Neb. 2011) (despite lack of statut
standing, biological mother's former same-sex parthad standing to seek custody and
visitation under the doctrine @h loco parentis which was well established in Nebraska’s
common law)Clifford K. v. Paul S.619 S.E.2d 138 (W. Va. 2005) (following the bulzal
mother’s death, her same-sex partner was awards#ddyuas the psychological parent, over
the maternal grandfather, under the “exceptions¢gaprovision of a West Virginia statute).
But cf. In re Custody of H.S.H.-K533 N.W.2d 419 (Wis. 1995) (holding that biolagic
mother’'s former same-sex partner lacked standingeik custody, because she had not
demonstrated the mother’'s unfithess or compelliilgumstances requiring a custody
change, but holding that, based on the courts’-l@eggnized equitable power, nonparent
could establish standing to seek visitation if deenonstrated a parent-like relationship with
the child and a significant triggering event jugtify state intervention).

In his original briefs, in addition to his equitalparent argument, Jim also maintained
that the common-law doctrine parens patriaeallows him to pursue custody and visitation.
Jim argued that under this doctrine courts havermiit authority to exercise jurisdiction
over children, independent of statute. The doctahgarens patriagecognizes the “general
power and obligation of the government as a wholerpotect minors and the infirm.”
(Internal quotation marks omittedr) re D.S, 198 Ill. 2d 309, 328 (2001). The power was
expressly incorporated into section 601(a) of thesdlution Act (750 ILCS 5/601(a) (West
2012)).Milenkovic v. Milenkovic93 lll. App. 3d 204, 213 (1981). However, “[tjiig®@mmon
law concept has traditionally empowered the coumtgxtreme circumstances, to guard the
welfare of neglected minors, incompetents, andrstio suffer certain legal disabilities.”
Milenkovig 93 Ill. App. 3d at 213. Given that Jim has not¢ralleged that Scarlett is subject
to neglect or abuse, he has provided no basis wach the trial court could exercise its
parens patriaepower. Milenkovig 93 Ill. App. 3d at 213 n.8 (noting that the powsr
“considered extraordinary and is not intended asbifisis of jurisdiction for general custody
disputes between parents and others”). The catklny Jim do not convince us otherwise.
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See,e.qg, People exrel. Lehnman v. Lehm&4 Ill. 2d 286, 287 (1966) (addressing proper
venue as between two different countid®@pple ex rel. Vallera v. River&9 Ill. App. 3d
775, 777 (1976) (reversing the trial court's demflthe putative father’s visitation petition
(pending the mother’s paternity suit where thedagdmitted paternity) and remanding for a
hearing on best interests of the child).

4. Further Analysis Upon Remand:
Standing Under Equitable Adoption Doctrine

We now turn toDeHart, in which our supreme court considereder alia, whether to
recognize the theory of equitable adoption as &shg®n which the plaintiff could contest a
will. In DeHart, the plaintiff argued that, because the decedadtdyuitably adopted him,
the decedent’'s estate was estopped from denyingltietiff’'s status as an heir at law.
DeHart, 2013 IL 114137, § 12.

For over 50 years, from the time the plaintiff wva®ut two years old, the decedent had
held out the plaintiff as his biological son to tpkintiff and to the world at large. The
decedent married the plaintiff's biological mothedfter she had become pregnant out of
wedlock. DeHart, 2013 IL 114137, 5. The decedent gave the pifiagtbirth certificate
indicating that the decedent was the plaintiff¢hé&. Both the decedent and the plaintiff
used the birth certificate to conduct their affaicsenroll the plaintiff in school, and to prove
that the decedent was the plaintiff's natural fatieHart, 2013 IL 114137, § 3. When the
plaintiff was about 56 years old, he acquired difeenl copy of his birth certificate, which
revealed that the decedent was not his biologatakefr.DeHart, 2013 IL 114137, 4. When
the plaintiff asked the decedent for an explanatithe decedent told him that he had
married the plaintiffs mother and adopted the mti&fi when he was two years old. The
decedent explained that he had agreed with thatiffa mother to keep the adoption secret
because the plaintiff had been born out of wedlddie decedent told the plaintiff that he
had hired a lawyer so that the adoption was ldgaHart, 2013 IL 114137, § 5. (Despite the
decedent’s assurances to the plaintiff, the recanstained no legal documentation of an
adoption.DeHart, 2013 IL 114137, 1 6.) Even after the certifiedttbicertificate came to
light and the plaintiff's mother died, the decedeantinued to represent the plaintiff as his
son and executed a will that provided for the gi#ijras his son, as well as for the plaintiff's
children.DeHart, 2013 IL 114137, 1 7.

When the decedent was 83 years old, he met antechdéine defendant, who was almost
30 years his junioDeHart, 2013 IL 114137, 1 8. About one year later, theedent signed a
will, in which he stated that he had no childrerd &equeathed nothing to the plaintiff.
DeHart, 2013 IL 114137, 1 9. When the decedent died aniewths later, the defendant filed
the latest will in the trial court. The plaintifiontested the will in a six-count complaint,
alleging a lack of testamentary capacity, unduduénfce, fraudulent inducement, tortious
interference with economic expectancy, contract @&lioption, and equitable adoption.
DeHart, 2013 IL 114137, 1 12. The trial court dismissied plaintiff's entire complaint for
failure to state a cause of actiteHart, 2013 IL 114137, 1 13. The appellate court reverse
and the supreme court affirmed the appellate chattlart, 2013 IL 114137, 11 14, 77.

At the time, the plaintiff's mother was sufferingpfn early onset dementi®eHart, 2013 IL
114137, 1 6.
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Relevant to our discussion, the supreme countnadiil the appellate court’'s conclusion
that the plaintiff had stated a claim under a thiemrequitable adoption, but it rejected the
appellate court’s reasoning requiring proof of atcact to adoptDeHart, 2013 IL 114137,

1 66. The supreme court pointed out that the canmfepquitable adoption had been neither
expressly recognized nor expressly rejected indifi. DeHart, 2013 IL 114137, Y 56. The
court observed that many states equate the conckpequitable adoption with a
contract-to-adopt theorypeHart, 2013 IL 114137, Y 52. However, the court noted thfew
states had refused to apply a steadfast requireofientontract to adopt as a prerequisite to
finding an equitable adoptiomeHart, 2013 IL 114137, 1 53. The court found that “the
underpinnings to pave the way” for recognition bé tconcept of equitable adoption in
lllinois existed in its contract-to-adopt decisiomsMonahan v. Monahanl4 lll. 2d 449
(1958) (reversing the trial court’s dismissal oé tplaintiff's claim against the heirs of the
decedent’s estate because there was clear andnconvievidence of a contract to adopt),
andWeiss v. BecKL Ill. 2d 420 (1953) (affirming the trial courttismissal of the plaintiff's
claim against the heirs of the decedent’s estaeause the evidence of an oral contract to
adopt was not clear and convincinBeHart, 2013 IL 114137, 1 56. The court discussed at
length Roberts v. Roberts223 F. 775 (8th Cir. 1915) (allowing a claim agsi the
decedent’s estate based on an oral agreement po) adtiich the courts in botMonahan
and Weisscited with approval for the proposition that a ttant to adopt can be shown by
circumstantial evidenceDeHart, 2013 IL 114137, 1 57-58. The court observed that
decision inRobertsrested “more on equitable principles of fairness ement rather than the
ordinary rules of contract law.DeHart, 2013 IL 114137, 1 58. The court concluded that
“Roberts supports the position that in lllinois an equitalddoption theory should be
recognized under the right circumstances even enattsence of a statutory adoption or a
contract for adoption.DeHart, 2013 IL 114137, q 58.

The supreme court then addressed the questiorhaf thie right circumstances would
be—meaning, absent a statutory adoption or a arttvaadopt, what did the plaintiff need to
prove to establish an equitable adoption. The caddpted the holding of the California
Supreme Court iln re Estate of Ford82 P.3d 747 (Cal. 2004), because it “struck tioper
balance” DeHart, 2013 IL 114137, 1 59)-in not requiring proof o€@entract to adopt, but
also in not finding an equitable adoption basedemleon a close familial relationship
(DeHart, 2013 IL 114137, 1 54). The court held that anitafle adoption would be
recognized in lllinois “only in those cases wherere is sufficient, objective evidence of an
intent to adopt (or fraudulently or mistakenly halgl out as a natural child on a continual
basis), supported by a close enduring familialti@hship.” DeHart, 2013 IL 114137,  62.

The court then turned to the quantum of evideneeessary to prove an equitable
adoption claim.DeHart, 2013 IL 114137, 1 63. The court noted that, ia tontext of
contract-to-adopt claims, clear and convincing enae was requireddeHart, 2013 IL
114137, 7 63. The court reasoned that the samdasthiof proof should apply to equitable
adoption claims. “When the lips of a deceased perglo is alleged to have intended an
adoption are sealed by death, proof of the factessary to invoke principles of equity
should be clear, unequivocal and convinciigeHart, 2013 IL 114137,  64. Additionally,
citing Ford, the court expressed concern that “too lax a staht¥* could create a danger
that a person could not take in a child in needhovit having ale factoadoption perpetrated
upon him after his deathDeHart, 2013 IL 114137,  64. Thus, the court held tte&rcand
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convincing evidence was necessary to support antabtpr adoption claim. The court

elaborated that the decedent’s intent “must nqubkeas readily harmonizable with the mere
intention to provide a good home, but must instemlicate a clear intent to adopt or to
continuously represent to the plaintiff and the ldoat large that the plaintiff was the

decedent’s natural childDeHart, 2013 IL 114137,  65.

In reaching its holding, the court rejected thdeddant’s argument that allowing an
equitable adoption claim to proceed without probfaocontract to adopt would result in
unintended consequences where a person who wagdiacchild but took no affirmative
action to become a parent might nonetheless “bme@do confer legal rights to that person
as an heir.’DeHart, 2013 IL 114137, 1 61. The court observed, “Theava nature of our
holding forecloses claims against the estatarof foster parent or stepparent who merely
treats a foster or stepchild lovingly and on anatdpasis with his or her natural or legally
adopted children.” (Emphasis in origindDgHart, 2013 IL 114137, 1 62.

Before we turn to our supreme court’s directiveréoonsider our decision in light of
DeHart, we pause to observe that our supreme court’gyrethon of the equitable adoption
doctrine inDeHart is consistent with most other jurisdictions apptyithe doctrine in the
estate context. The doctrine is applied in that context “to giviéeet to the intent of the
decedent to adopt and provide for the child.” 2 Adwr. 2d Adoption § 63 (2013).
Essentially, the equitable adoption doctrine alldles plaintiff to assert a property right. See
Ford, 82 P.3d at 753 (describing the intent to be &sicerd as that regarding “the decedent’s
likely intent regarding distribution of property’)n the estate context, the doctrine is “not
intended or applied to create the legal relatigmsdfi parent and child, nor is it meant to
create a legal adoption.” 2 Am Jur. Adoption8 63 (2013); Elizabeth A. Gaudi&amily
Law: Limiting the Scope of Equitable Adopti@4 Md. L. Rev. 822, 827 (1995) (stating that
equitable adoption does not change the child’ssttad that of being legally adopted); see
generally Tracy Bateman Farrell, 122 A.L.R.5th 2P604) (discussing various views on the
implications of equitable adoption such as whe#reequitably adopted child may be treated
as legally adopted for inheritance tax purposds, ilhsurance benefits, wrongful death
actions, social security benefits, etc.). Rathghé child shares in the estate of the deceased
foster parenas thoughhis own child but not as such.” (Emphasis in ovadi) Ford, 82 P.3d
at 751 (citingin re Estate of Radovict808 P.2d 14, 24 (Cal. 1957) (Schauer, J., dissgnt
joined by McComb, J.), and noting that “Justice &ad1’'s explanation of the doctrine has
been widely cited and relied upon ***.”). “To contethe injustice that would result were the
intestacy [or probate] laws woodenly applied, njossdictions grant equitable relief, when
appropriate, to the extent of permitting [the child take the child’s share he would have
inherited [or recognizing his standing to challenige decedent’s will] had the foster parent
legally adopted him.” Jan Ellen ReiRglatives by Blood, Adoption, and Association: Who
Should Get What and Why (The Impact of AdoptiomiltAAdoptions, and Equitable
Adoptions on Intestate Succession and Class G#fsyand. L. Rev. 711, 767 (1984).

In contrast to the limited implications of the é@gqble adoption doctrine in the estate
context, the doctrine would have much broader aqunseces in the custody context. In the
estate context, no ongoing relationship is creatediead, the court examines the relationship

%\ e refer below to the cases relied upon by Jimhithvcourts in other jurisdictions applied the
equitable adoption doctrine in the context of cleildtody, visitation, and support.
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between the decedent and the child—after the faotvadence of the decedent’s intent to
adopt. In the custody context, however, if an edplé adoption were recognized, an ongoing
legal relationship between the child and the tpady would result—with all of the potential,
and perhaps unintended, legal consequences flawangfrom.

With this framework in mind, we consider wheth2eHart, with its unique facts and
narrow holding, warrants a different result in firesent case. In his petition, Jim’s claims
for custody and visitation (count I) and for chi#adipport (count Il) were based on an
equitable parent theory. The trial court obseneat it was “bound to follow the law as it
exists.” As we discussed above, given that lllinfoas never recognized the equitable parent
doctrine T.P.S, 2012 IL App (5th) 120176,  64), the trial coproperly found that Jim
lacked standing under that theory. Nor BidHart recognize or address the equitable parent
theory.

Following our supreme court’s supervisory orderhis briefs on reconsideration, Jim
asks us to apply the equitable adoption doctrimeoanced inDeHart He urges that giving
effect to the equitable principles of fairness amnt is more important in the context of
child custody than in the estate context, becauseclild’s emotional and financial
well-being are at stake.” Jim argues that the t@lrt’s findings were sufficient for us to
conclude that, undddeHart, he equitably adopted Scarlett. In the alternatieeasks thate
“remand for further proceedings so that the ciraatirt can make factual findings as to
whether Jim equitably adopted Scarlett in lighfo¢Hart].”

After the parties filed their briefs on reconsmatén, the First District Appellate Court
completed its reconsideration of its decisioMiancinein light of DeHart In re Marriage of
Mancine 2014 IL App (1st) 111138-B. In its original opami, the First District affirmed the
trial court’s section 2-619 dismissal of the husbarctustody claim, basetter alia, on an
equitable adoption theory. The court held thathbisband lacked standing because he was
not the child’s biological or legally adoptive pate Mancing 2012 IL App (1st)
111138-B, 1. On reconsideration, the court rege@pplication of the equitable adoption
doctrine to the custody conteitlancine 2014 IL App (1st) 111138-B, 1 2. The court held
that DeHart did not warrant a different result, “because edpl@aadoption is a concept in
probate to determine inheritance and should havepptication in the context of statutory
proceedings of adoption, divorce proceedings, ogrmiage, and also because the facts of this
case are vastly different frobeHart and do not meet the adopted standardSehiart to
establish an equitable adoptioMancine 2014 IL App (1st) 111138-B, 1 2.

As should be clear from our foregoing discussiegarding the implications of applying
the equitable adoption doctrine in the custody exintwe appreciate the concerns raised by
the court inMancine SeeMancine 2014 IL App (1st) 111138-B, 1 22-24. However,ave
not prepared to hold, as a matter of law, thatettpgitable adoption doctrine could never be
applied to a custody case. Thus, we decline toioNMancinés holding, because we believe
thatDeHart might present a potentially viable theory of siagdor Jim.

Nonetheless, any determination regarding the egiplity of the equitable adoption
doctrine to the present case at this time woulgiemature given the current state of the
record, which is not developed with respect to theory. We acknowledge that the court in
Mancine distinguished the facts of its case from thosd@&Hart and held that the facts
before it did not satisfy the two elements of eajig adoption as set out eHart Suffice
it to say that, unlike in the present case, théodlysclaim inMancinearose in the context of
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divorce proceedings where the husband, the chsélidipfather, argued that he had equitably
adopted the child. In light of the subtleties preed by child custody cases and the
sui generimature of cases involving parental rights gener@iéeln re A.D.R, 186 Ill. App.

3d 386, 390 (1989)), we find little guidance foisthase irMancinés comparison of its facts
with the facts irDeHart

Here, the trial court heard 17 days of testimong aade extensive factual findings
within the context of the pleadings before it. Toairt found that Jim and Maria planned and
participated in the Slovakian adoption together #vat Jim paid for it all and supported
Maria during the process. The court found that dawer adopted Scarlett but that the parties
had “discussed” it. The court stated, “The readonshese inactions are basically unknown
except for the ‘falling out’ Jim and Maria had sotimae later.” Jim points out the following
passage from our previous opinion:

“Jim testified that it was the parties’ intent thmdth of them would pursue adoption
of Scarlett in this country. He said that he hatated discussions with Maria about
adoption every three to six months through 200®. téistified that Maria’s response
was always positive but that she did not act ugendguests. He testified that, when
he told Maria that he had found an attorney to katite adoption, Maria responded
that she was busy and that she wanted a Slovakiamey.” Scarlett Z.-D, 2012 IL
App (2d) 120266, 1 4lappeal denied and judgment vacated by In re Pagmniaf
Scarlett Z.-D, No. 115000 (lll. May 29, 2013).

The trial court also found that “for a long timerishg and after the adoption of [Scarlett], Jim
and Maria lived together with the child as an ihtemily unit as if they were bound
legally.” The court found that, for four years oora, Scarlett lived with Jim, called him
“daddy,” and looked to him as a “father figure.”

Jim contends that these findings establish thatrglquirements of an equitable adoption
as announced iBeHart have been met. The courteHart explained the limited nature of
its holding, stating that “only in those cases vehtirere is sufficient, objective evidence of
an intent to adopt (or fraudulently or mistakenbfding out as a natural child on a continual
basis), supported by a close enduring familial tir@eship, will an equitable adoption be
recognized.”DeHart, 2013 IL 114137, § 62. The court DeHart announced a narrow
holding based on its unique facts—the decedentlandiological mother were married and,
for several decades, effectuated their sharedtintedeceive the plaintiff and the world at
large that the plaintiff was their biological scan( later that the decedent had adopted the
plaintiff). Thus, in the present case, we declmsimply extrapolate the trial court’s findings
into a determination of equitable adoption. A ticalrt does not make factual findings in a
vacuum. A trial court makes its factual findingshe context of the pleadings, the evidence,
and the parties’ arguments. PriorDeHart, and absent any argument from the parties, the
trial court did not have the opportunity to evakughe evidence with equitable adoption in
mind. In order to give the trial court that oppmity, we vacate the trial court's order
denying counts | and Il and remand the case teriddecourt with the following directions.

On remand, the court shall make factual findingh weference to the equitable adoption
doctrine recognized irbeHart In its discretion, the court may proceed solely the
evidence and arguments previously introduced, ar hdditional arguments, or allow both
new evidence and arguments. The court should censidter alia, whether there is
“objective evidence”’DeHart, 2013 IL 114137, 1 62) that establishes the réguisquitable
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justification for finding an equitable adoptionDéHart, 2013 IL 114137, | 60) that existed
in DeHart As explained by the court #ord, on which our supreme court relied heavily in
DeHart, “[a]s the claim’s strength lies in inherent jgsti[citation], the need in justice for this
extraordinary equitable intervention [citation] sk appear clearly and unequivocally from
the facts.” (Internal quotation marks omittelord, 82 P.3d at 754-55. Furthermore, the trial
court should be cognizant of the caution from thartin Ford that “a rule looking to the
parties’ overall relationship in order to do equitya given case, rather than to particular
expressions of intent to adopt, would necessardy @& vague and subjective one,
inconsistently applied, in an area of law wheren&istent, bright-line rules’ [citation] are
greatly needed.Ford, 82 P.3d at 753.

We note that, in support of his position, Jimeaslon several out-of-state caséshfison
v. Johnson2000 ND 170, 617 N.W.2d 9Geramifar v. Geramifgr688 A.2d 475 (Md. Ct.
Spec. App. 1997)Frye v. Frye 738 P.2d 505 (Nev. 1987pdr curian), and Atkinson v.
Atkinson 408 N.W.2d 516 (Mich. Ct. App. 1987)), in whidietcourts applied the equitable
adoption doctrine outside of the estate contextaigcases from our sister states are not
binding on this court. Se@rafner, 393 Ill. App. 3d at 801. In any event, we bridfigte that
these cases are distinguishableJdhnson Geramifar, andFrye, unlike in the present case,
child support claims were brought in divorce prategs between spouses who had entered
contracts to adoptJlohnson 2000 ND 170, 122, 617 N.W.2d 97, 104-@Geramifar, 688
A.2d at 478;Frye, 738 P.2d at 505). IAtkinson the court recognized a nonparent’s claims
for parental rights against the biological mothrr the parties were married, and indeed the
mother allowed the husband to think that he wascthlel's biological father until divorce
proceedings were commenced, when the child wassalfiooir years oldAtkinson 408
N.W.2d at 517.

5. Jim’s Constitutional Arguments
Jim further contends that the trial court’'s deroélhis petition violates both his and
Scarlett’s federal and state constitutional rigBgecifically, Jim urges that his and Scarlett’s
substantive due process rights to “familial asgamaand integrity” were violated and that
Scarlett’s right to equal protection was violateztduse she was penalized “because of her
birth status or her parents’ marital status, wiaigdh beyond her control.”

To the extent that Jim raises constitutional ckaiom Scarlett’'s behalf, we must reject
them. The caption on Jim’s petition states, “Sc¢afe-D.], A Minor Child, by James R.[D.],
individually, and as next friend on behalf of mindrild Scarlett [Z.-D.], Petitioners.” We
note that a minor may not bring a suit in her ovame.Severs v. Country Mutual Insurance
Co, 89 Ill. 2d 515, 520 (1982Klak v. Skellion 317 Ill. App. 3d 1092, 1094-95 (2000).
Although Jim filed a motion to be appointed nexérid, the trial court denied it based on
Jim’s status as a party, which created a conflicinterest. Furthermore, “a party has
standing to bring a constitutional challenge oriilyhe party is able to show himself to be
within the class aggrieved by the alleged uncautsbiality.” In re Marriage of Nienhouse
355 lll. App. 3d 146, 153 (2004). Thus, Jim may assert Scarlett’s constitutional rights.

Regarding Jim's argument about his due procesusrigs a parent, we hold that the
argument is premature; prior to remand, any re\bgwhis court of Jim’s rights as a parent
would be purely advisory.
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B. Counts Ill Through VI: Contract Claims

Jim finally urges that the dismissal of countsthHitough VI (breach of oral agreement,
promissory estoppel, breach of implied contracfaict, and breach of implied contract in
law, respectively) was erroneous, because the slaware properly pleaded and not
contingent on a statute or a finding of parent&e. review of a trial court’s section 2-615
dismissal igle novoRajterowski v. City of Sycamor05 Ill. App. 3d 1086, 1092 (2010).

We hold that the trial court’s dismissal of theseints was proper. Notwithstanding Jim’s
assertion to the contrary, we note that, baseduordiscussion abové.J. andT.P.S.have
no bearing on these claims, as those courts’ hgédiwere expressly limited to cases
involving children born by artificial inseminatioseeT.P.S, 2012 IL App (5th) 120176,
19 53-54 (distinguishing our prior decision in to&se on the basis that it did not involve
artificial insemination). Although counts Ill thrgh VI all sounded in contract, the relief
sought was custody, visitation, and child suppatedninations. Se&/abash County v.
lllinois Municipal Retirement Fund408 Ill. App. 3d 924, 932 (2011) (stating thaeth
substance of a pleading is controlling, not ite}itThus, to recognize Jim’s contract claims
as valid would allow him to circumvent the statytstanding requirements. Absent a legal
or equitable basis to do so, such circumventionlevdne improper. Furthermore, if it is
ultimately determined that Jim does have standimgclaims raised in counts Ill through VI
will be effectively moot. Accordingly, we affirm éhtrial court’s dismissal of these claims.
Seeln re Marriage of Murphy 359 Ill. App. 3d 289, 300 (2005) (we can affirisrdissal on
any basis supported by record, regardless ofdoait’'s reasoning).

[1l. CONCLUSION

In sum, the trial court correctly determined thktria did not waive the issue of standing,
and its conclusion that equitable estoppel didapuly was not against the manifest weight
of the evidence. Regarding standing, as Jim comsceae is not Scarlett’'s biological or
legally adoptive parent, and Scarlett has alwagn e Maria’s physical custody. Therefore,
under the Dissolution Act and the Parentage Act384, Jim had no standing to bring his
claims for custody, visitation, and support. Furnthere, because lllinois does not recognize
the equitable parent doctrine, Jim is precludednfrasserting standing on that theory.
However, because the equitable adoption doctrimowrced inDeHart might present a
potentially viable theory upon which Jim could asssanding, we remand for further
proceedings. On remand, the trial court should naditional factual findings, pursuant to
the equitable adoption doctrine, to determine wérethere is a “need in justice for this
extraordinary equitable intervention.” (Internalog@tion marks omitted.fFord, 82 P.3d at
754-55. In its discretion, the court may, but neetl hear additional evidence or argument,
or both, on the issue of equitable adoption. If toart finds that Jim does have standing
under the equitable adoption theory, the court Ehpuoceed to consider Scarlett's best
interests. If the court finds that Jim does notehatanding, it should deny counts | and II
again. Finally, we affirm the court’s section 2-adiSmissal of counts Il through VI.

For all of the foregoing reasons, the trial caudismissal of counts Ill through VI is
affirmed. We vacate the trial court's February 2012, order denying counts | and Il. We
remand the cause to the circuit court of Du PagenGofor further proceedings on counts |
and Il.
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Affirmed in part and vacated in part; cause reneandith directions.

JUSTICE McLAREN, specially concurring in part agidsenting in part.

| specially concur in the portion of the opinidrat remands the case to the trial court for
further findings and reconsideration. | dissentrfrthe limited scope of the proceedings that
the majority orders on remand, as well as fromlithgations that the majority imposes upon
the trial court’s ability to render findings of taand conclusions of law based upon the
opinion inDeHart

| would vacate the trial court's entire judgmemntdaremand the cause for further
proceedings on all counts. | would direct the taalrt to reconsider its rulings on the issue
of standing as it applies to all counBeHart considered two aspects of adoption law. One
aspect related to the contractual conceptaftract to adoptthe other aspect was the
equitable concept adquitable adoptionl do not believe that the pleadings in this catate
to a contract to adopt. On the other hand, | debelthat the equitable concept of equitable
adoption has relevance to Jim’s standing to seekehuested relief. The trial court should
determine if Jim has standing as to any count urbder equitable factors of estoppel
underlying the concepf equitable adoption. If Jim is found to havensliag, the trial court
should determine whether the presentation of furdwdence or argument is appropriate.
Thereatfter, it should rule on the merits of anyrddor which Jim has standing.

| also disagree with the majority’s apparent adptof the “clear and convincing
evidence” burden of proof on remand. Segraf 57. “When the lips of a deceased person
who is alleged to have intended an adoption areddsy death, proof of the facts necessary
to invoke principles of equity should be clear, guigocal and convincing.DeHart, 2013
IL 114137, 1 64. Unlike the “father” ieHart, Maria is not deceased and can testify
regarding the merits of the case. Neither the Ddads Act (735 ILCS 5/8-201 (West
2010)) nor the rationale for raising the burderpajof due to the death or incapacity of a
party is applicable here. | believe that the prdpeden of proof is proof by a preponderance
of the evidence, a not insubstantial burden th#tessame, incidentally, as that necessary to
find that it is in a child’s best interests thas Iparent’s parental rights be terminated. See
Inre D.T, 212 lll. 2d 347, 364-66 (2004).

| agree with the majority that the cause shoulddmeanded. The trial court did not make
sufficient findings of fact because it dismissed tlause on the basis of a lack of standing. As
the majority indicated, Maria raised the issuetahding in her motions to dismiss brought
under both section 2-615 and section 2-619 of thdeC When the trial court dismissed
counts Il through VI, it did so for reasons thdt recessity were affected HyeHart,
because the “linchpin” of standing permeated Mariaotions to dismiss. Sesipra | 24.
The trial court commented on the evidence, butlitsnate judgment was that Jim lacked
standing. That being the case, there are no fisdidact or conclusions of law in the record
that we may consider or reconsider. $eee T.P.S. 2011 IL App (5th) 100617, 1 10, in
which the appellate court reversed the trial cand remanded the cause without addressing
the merits, because the trial court’'s decision wased only on the respondenésk of
standing:
“The only issue in this appeal is whether Cathg btanding to oppose Dee’s
petitions to terminate the guardianships. We nbt#¢ both parties raise additional
issues; however, because the court determinedCidudty lacked standing, it did not
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consider other issues. Thus, those issues areefartebus. Se€eople v. Nelsqr377

ll. App. 3d 1031, 1040-41 *** (2007) (explainindnat appellate courts should not
consider issues not yet addressed by the trialt dmegause to do so would mean
rendering an advisory opiniah)

However,the majority is speculating as to what the trialirtanight have done had it
known that equitable estoppel midig available to give standing to Jim, or, more ecity,
to estop Maria from raising a lack sthnding. The trial court is not prescient and dodt
have known how to conduct the hearings and thé apply the law that now exists to the
evidence, and make findings of fact and conclusadriaw. The trial court should be given a
clean slate and apply the law that presently exastsnay exist in the future through
extrapolation.

Historically, standing was defined as “some injury fact to a legally cognizable
interest.”Glissonv. City of Marion 188 Ill. 2d 211, 221 (1999). “The claimed injury yriae
actual or threatened, and it must be (1) distinet palpable; (2) fairly traceable to the
defendant’s actions; and (3) substantially likelybe prevented or redressed by the grant of
the requested reliefltd. The doctrine of standing is designed to precloelesons who have
no interest in a controversy from bringing stdt. The doctrine ensures that issues are raised
only by those parties with a real interest in thiécome of the controversid. Additionally,
standing was an affirmative matter that could béefted. Sed.yons v. Ryan324 lll. App.
3d 1094, 1102 (20Q1aff'd, 201 Ill. 2d 529 (2002) (“Nevertheless, the ruling[Contract
Development Corp. v.Beck [255 Ill. App. 3d 660, 664 (1994)] (and similaases) that
standing can be waived is correct.”).

| submit that, under the classic definition ofnstilng, Jim would be allowed to seek
relief. However, in parent/child relationships, rsteng has been altered and codified
allegedly in order to protect a parent’s constitnél right to raise his or her child
unhampered by intrusions by the State or thirdigartn Troxel “the Court reiterated that a
parent’s right to control the upbringing of hishar children is a fundamental constitutional
right.” In re R.C, 195 Ill. 2d 291, 303 (2001). “The standing regqment of section
601(b)(2) of the [Dissolution] Act is designed t&nSure[ | that the superior right of natural
parents to the care and custody of their childeesafeguarded.’ [Citation.]In re A.W.J,
197 . 2d 492, 497 (2001). The standing requiretsein section 601(b)(2) of the
Dissolution Act, section 11-5(b) of the Probate ,Aamd section 7 of the Parentage Act of
1984 are instances of the creation of statutonydstgy. Seee.qg, id. at 496 (“[A] nonparent’s
‘standing’ under section 601(b)(2) does not referwthether a litigant has a justiciable
interest in a controversy [citation].)W]hen used in this sense, ‘standing’ simply reéefto
a threshold statutory requirement that had to be beéore the court could proceed to a
decision on the merits [citation]li re R.L.S.218 Ill. 2d 428, 436 (2006).

Although a party may have a constitutional rightler the law, it has historically been
subject to equitable relief. For example, a pargosistitutional claim may be considered
waived pursuant to the equitable doctrinédagches Seelevitt v. Hammond<256 Ill. App. 3d
62, 67 (1993)Equity may have been repressed by the passagegistal®on regarding
standing, but the fundamental principle of equityglat not be disregarded when the law, as
applied, is inequitable.

Equitable estoppel, which may alter the commondad the strictures of the Probate Act
under appropriate circumstances, is also availablkestop a parent from arguing a lack of
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statutory standing, per my readingé$Hart. Equity or chancery court in England developed
as a means to obtain relief when the King's sevamnaon-law writs were inapplicable,
unavailable, or worse; “[b]ills in equity were wgh to persuade the Chancellor to relieve the
petitioner from an alleged injustice that would ulesfrom rigorous application of the
common law” and “became the procedural vehicle tha exceptional case.” Stephen S.
Subrin, How Equity Conquered Common Law: The Federal Raofe€ivil Procedure in
Historical Perspectivel35 U. Pa. L. Rev. 909, 918 (1987). “ ‘Chancetfiéxible concern
for justice complemented admirably the formalismaomedieval system of common law
which had begun to adhere strictly, perhaps owvetistion occasion, to prescribed forms.””
Black's Law Dictionary 225 (7th ed. 1999) (quotidgH. Manchester, A Modern Legal
History of England and Wales, 1750-1950, at 13%1380)). Ironically, the chancery court
was the court that held jurisdiction over infaritsThe Court of Chancery is by law the
guardian of infants whom it makes its wardslh’re Estate of Reighardt02 Ill. 364, 377
(1949) (Crampton, J., dissenting) (quoting LordtidasJames iMBeall v. Smith(1873) L.R.

9 Ch. Ap. 85, 92).

Section 12 of article | of the lllinois Constitati of 1970 embodies the equitable maxim
that “equity will not suffer a wrong without a rete” (Internal quotation marks omitted.)
Miller v. Moran, 96 Ill. App. 3d 596, 599 (198%)This maximhas roots inMarbury v.
Madison 5 U.S. (1 Cranch) 137 (1803), which used the mata determine that Marbury
ought to have a remedy for the wrong experienced:
“ ‘[A]ll possible injuries whatsoever [as are cogable by the courts of the common
law], that did not fall within the exclusive cogaizce of either the ecclesiastical,
military, or maritime tribunals, are for that veamason, within the cognizance of the
common law courts of justice; for it is a settledianvariable principle in the laws of
England, that every right, when withheld, must haveemedy, and every injury its
proper redress.’ Id. at 163 (quoting 3 William Blackstone, Commentalig9).

As DeHart established in granting relief despite statutargg aommon law to the contrary,

the maxim still holds, and equity swilill not suffer a wrong without a remedy.

A review of the cases involving parent/child arehparent/child relationships over the
last 20 years will persuade most that the presems in this area are not keeping pace with
the substantial changes in societal relationshifi® special concurrence iMancine
suggests that the legislature consider new le@slatwhich is the most appropriate
mechanism for improvement. Skancine 2014 IL App (1st) 111138-B, 1 81, 89 (Mason,
J., specially concurring). Meanwhile, | submit thiate is of the essence, as the courts deal
with children whose development by the most nunrirelationships available is
compromised by delay and inaction.

| am not suggesting that the trial court needsdopt the equitable parent doctrine or any
other denominated doctrine. | am suggesting tliahe “wrong” that Jim has suffered is
sufficiently egregious, then the court has the iaht power to estop Maria from arguing
standing, and certain facts required by statutel meet be established by Jim. Further, the

*“Every person shall find a certain remedy in theddor all injuries and wrongs which he receives
to his person, privacy, property or reputation.dHall obtain justice by law, freely, completelydan
promptly.” lll. Const. 1970, art. I, § 12.
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classical form of standing, wherein the defendaas$ wequired to establish lack of a claimed
injury, should apply.

As the majority noted, the supreme court conclutieDeHart that Roberts” ‘supports
the position that in lllinois an equitable adoptitveory should be recognized under the right
circumstances even in the absence of a statutooptiath or a contract for adoption.’
[Citation.]” Supraf 55. Why should equity not be applied here? iai@s to be seen if the
wrong is sufficiently egregious. And that shouldtbe domain of the trial court.

(1
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