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IN THE
SUPREME COURT OF ILLINOIS

The Honorable
MICHAEL D. McHANEY,
Judge Presiding.

PRITZKER, in his official capacity,

DARREN BAILEY, ) Motion for Direct Appeal Under
) Illinois Supreme Court Rule 302(b)
Plaintiff-Respondent, ) and/or Supervisory Order under
) Illinois Supreme Court Rule 383
and )
)
THE HONORABLE JUDGE ) On Appeal from the Circuit Court
MICHAEL D. McHANEY, ) for the Fourth Judicial Circuit,
) Clay County, Illinois, No. 2020 CH
Respondent, ) 6, to the Appellate Court of Illinois,
) Fifth Judicial District, No. 5-20-
V. ) 0148
)
GOVERNOR JAY ROBERT )
)
)
)

Defendant-Petitioner.

PETITIONER’S SECOND MOTION TO CITE SUPPLEMENTAL
AUTHORITY IN SUPPORT OF EMERGENCY MOTION FOR
SUPERVISORY ORDER

Defendant-Petitioner Governor J.B. Pritzker moves this court for further
leave to cite the order entered by the Circuit Court of Cook County on May 8, 2020,
in Mahwikizi v. Pritzker, No. 20-CH-04089, as supplemental authority in support
of his request for this Court to exercise its supervisory authority based on Illinois
Supreme Court Rule 383 to resolve the important legal question raised by this case
(and other pending cases) and stay the circuit court proceedings pending resolution
of that issue. As explained in prior filings in this matter, that question is whether

the Governor acted within the scope of his authority under the Illinois Emergency

Management Act (“Act”), 20 ILCS 3305/1 et seq., and the Illinois Constitution when
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he issued disaster proclamations and executive orders in response to COVID-19
pandemic. The circuit court’s May 8, 2020 order, which is attached to this motion,
directly addresses that question, and conflicts with the circuit court’s order in this
case. In support of this motion, the Governor states as follows.

1. On April 29, 2020, the Governor filed a motion with this Court asking,
among other things, for supervisory relief from this Court, and on May 1, 2020, he
moved to supplement that motion in light of developments in this case.

2. As part of his request for supervisory relief, the Governor asked this
Court to resolve the important legal question set forth above and stay the circuit
court proceedings in this case pending resolution of that question.

3. In asking this Court for such relief, the Governor explained that there
are other cases pending that present the same legal question. Because of that, he
asked this Court for a prompt and definitive answer to this question of Illinois law.

4. On May 8, 2020, the circuit court in Mahwikizi entered an order in
which it denied the plaintiff there a temporary restraining order, and in doing so
addressed whether the Governor acted within the scope of his statutory authority
when he issued disaster proclamations and executive orders to address the COVID-
19 pandemic. The circuit court determined that he had acted within that authority
because the Act does not limit the Governor to a single proclamation per disaster.
Mahuwikizi at 5.

5. Specifically, the circuit court stated that a “reasonable interpretation

of the Act grants Governor Pritzker the authority to extend his power beyond an
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initial 30-day period where, as here, the disaster is ongoing and has not abated.”
Id. The circuit court continued: “When an emergency epidemic of disease occurs
and a pandemic ensues, the Governor has the authority under the Act to utilize
emergency powers beyond a single 30-day period to protect the community and
residents of the State.” Id. at 6. And the circuit court observed, although the Act
does not give the Governor “unfettered power,” the emergency here has not yet
abated; the “risk of COVID-19 1is still real for Illinoisans and continues to be fatal.”
Id.

6. Moreover, the circuit court explained that it was “persuaded by the
well-reasoned (albeit non-binding)” order entered on May 3, 2020, by the United
States District Court for the Northern District of Illinois in Cassell v. Snyders, No.
20-C-50153, id., which the Governor cited as supplemental authority to this Court
on May 4, 2020.

7. As with the federal district court’s order in Cassell, the circuit court
order in Mahuwikizi is in conflict with the circuit court’s order at issue here. This
presents even more reason for this Court to exercise its supervisory authority to
promptly and definitively answer the important legal question raised by this case
(and other pending cases) at this critical time.

8. Indeed, in his May 1, 2020 filing in the Court, the Governor indicated
that three other cases raising this same question were pending in various courts.
See Petitioner’s Supplemental Emergency Motion for Supervisory Order Under

I1linois Supreme Court Rule 383 at 6 n.12. Since then, two more cases raising this
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question have been filed, including the one in which the circuit court entered the
order that is the subject of this motion. See Complaint, Cassell v. Snyder, No. 20-cv-
50153 (N.D. I1l., Apr. 30, 2020), appeal filed to 7th Cir. on May 4, 2020, No. 20-1757;
Complaint, Mahwikizi v. Pritzker, No. 2020-CH-04089 (Cook Cty. Cir. Ct., May 5,
2020).

9. As the Governor noted in his May 1, 2020 filing in this Court, other
courts will continue to be presented with litigation on the extent of the Governor’s
authority unless and until this Court renders a definitive answer on the question of
Illinois law presented in this case.

WHEREFORE, the Governor asks this Court to consider the attached circuit
court order, which provides an analysis of Illinois law that directly conflicts with the
circuit court’s analysis in this case, if it decides to exercise its supervisory authority
to answer the legal question raised here.

Respectfully submitted,
KWAME RAOUL
Attorney General

State of Illinois

JANE ELINOR NOTZ
Solicitor General

SARAH A. HUNGER
Deputy Solicitor General

By: /s/ NADINE J. WICHERN
Assistant Attorney General
RICHARD S. HUSZAGH
PRIYANKA GUPTA
JONATHAN J. SHEFFIELD
Assistant Attorneys General
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No. 125952

IN THE
SUPREME COURT OF ILLINOIS

The Honorable
MICHAEL D. McHANEY,
Judge Presiding.

PRITZKER, in his official capacity,

DARREN BAILEY, ) Motion for Direct Appeal Under
) Illinois Supreme Court Rule 302(b)
Plaintiff-Respondent, ) and/or Supervisory Order under
) Illinois Supreme Court Rule 383
and )
)
THE HONORABLE JUDGE ) On Appeal from the Circuit Court
MICHAEL D. McHANEY, ) for the Fourth Judicial Circuit,
) Clay County, Illinois, No. 2020 CH
Respondent, ) 6, to the Appellate Court of Illinois,
) Fifth Judicial District, No. 5-20-
V. ) 0148
)
GOVERNOR JAY ROBERT )
)
)
)

Defendant-Petitioner.

SUPPLEMENTAL AUTHORITY
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No. 125952

IN THE
SUPREME COURT OF ILLINOIS

DARREN BAILEY, ) Motion for Direct Appeal Under
) Illinois Supreme Court Rule 302(b)
Plaintiff-Respondent, ) and/or Supervisory Order under
) Illinois Supreme Court Rule 383
and )
)
THE HONORABLE JUDGE ) On Appeal from the Circuit Court
MICHAEL D. McHANEY, ) for the Fourth Judicial Circuit,
) Clay County, Illinois, No. 2020 CH
Respondent, ) 6, to the Appellate Court of Illinois,
) Fifth Judicial District, No. 5-20-
V. ) 0148
)
GOVERNOR JAY ROBERT )
PRITZKER, in his official capacity, ) The Honorable
) MICHAEL D. McHANEY,
Defendant-Petitioner. ) Judge Presiding.
ORDER

THIS CAUSE COMING TO BE HEARD on motion of Defendant-Petitioner
for leave to cite the order entered on May 8, 2020, by the Circuit Court of Cook
County in Mahwikizi v. Pritzker, No. 20-CH-04089, as supplemental authority in
support of his emergency motion for supervisory relief from this Court; due notice
having been given; and the Court being fully advised,

IT IS HEREBY ORDERED that that the motion to cite supplemental
authority is GRANTED / DENIED.

ENTER:

JUSTICE
DATED:

NADINE J. WICHERN, AAG

100 West Randolph Street, 12th Floor

Chicago, Illinois 60601 (312) 814-5659/1497
Primary e-service: CivilAppeals@atg.state.il.us
Secondary e-service: nwichern@atg.state.il.us
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CERTIFICATE OF FILING AND SERVICE

I certify that on May 11, 2020, I electronically filed both the foregoing
Petitioner’s Second Motion to Cite Supplemental Authority in Support of
Emergency Motion for Supervisory Relief and separate Supplemental Authority
with the Clerk of the Illinois Supreme Court by using the Odyssey eFilelL system.

I further certify that other participants in this appeal, named below, are
registered service contact on the Odyssey eFilelL system, and thus will be served
via the Odyssey eFilelL system.

Thomas G. DeVore Jessica Scheller
tom@silverlakelaw.com Jessica.scheller@cookcountyil.gov

Stephen Collins
Stephen.Collins@cityofchicago.org

I further certify that another participant in this appeal, named below, is not
a registered service contact on Odyssey eFilelL system, and thus I have caused the
foregoing documents to be mailed by First-Class Mail, postage prepaid, by having
them placed in the U.S. Mail at 100 West Randolph Street, Chicago, Illinois 60601,
on May 11, 2020, and addressed to:

The Honorable Michael D. McHaney
Clay County Courthouse

111 Chestnut

Louisville, IL 62858

Under penalties, as provided by law pursuant to section 1-109 of the Illinois
Code of Civil Procedure, I certify that the statements set forth in this instrument
are true and correct to the best of my knowledge, information, and belief.

/s/ Nadine J. Wichern
NADINE J. WICHERN
Assistant Attorney General
100 West Randolph Street
12th Floor

Chicago, Illinois 60601
(312) 814-5659/1497
Primary e-service:
CivilAppeals@atg.state.il.us
Secondary e-service:
nwichern@atg.state.il.us
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