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Amends Supreme Court Rule 206(h) and creates new Committee Comment

Offered by the IJC Committee on Discovery Procedures

Rule 206. Method of Taking Depositions on Oral Examination

(a) Notice of Examination; Time and Place. A party desiring to take the deposition of any
person upon oral examination shall serve notice in writing a reasonable time in advance on the other
parties. The notice shall state the time and place for taking the deposition; the name and address of
each person to be examined, if known, or, if unknown, information sufficient to identify the
deponent; and whether the deposition is for purposes of discovery or for use in evidence.

(1) Representative Deponent. A party may in the notice and in a subpoena, if required, name
as the deponent a public or private corporation or a partnership or association or governmental
agency and describe with reasonable particularity the matters on which examination is requested. In
that event, the organization so named shall designate one or more officers, directors, or managing
agents, or other persons to testify on its behalf, and may set forth, for each person designated, the
matters on which that person will testify. The subpoena shall advise a nonparty organization of its
duty to make such a designation. The persons so designated shall testify as to matters known or
reasonably available to the organization.

(2) Audio-Visual Recording to be Used. If a party serving notice of deposition intends to
record the deponent's testimony by use of an audio-visual recording device, the notice of deposition
must so advise all parties to the deposition. If any other party intends to record the testimony of the
witness by use of an audio-visual recording device, notice of that intent must likewise be served
upon all other parties a reasonable time in advance. Such notices shall contain the name of the
recording-device operator. After notice is given that a deposition will be recorded by an audio-visual
recording device, any party may make a motion for relief in the form of a protective order under Rule
201. If a hearing is not held prior to the taking of the deposition, the recording shall be made subject
to the court's ruling at a later time.

If the deposition is to be taken pursuant to a subpoena, a copy of the subpoena shall be attached to
the notice. On motion of any party upon whom the notice is served, the court, for cause shown, may
extend or shorten the time. Unless otherwise agreed by the parties or ordered by the court,
depositions shall not be taken on Saturdays, Sundays, or court holidays.

(b) Any Party Entitled to Take Deposition Pursuant to a Notice. When a notice of the
taking of a deposition has been served, any party may take a deposition under the notice, in which
case the party shall pay the fees and charges payable by the party at whose instance a deposition is
taken.

(c) Scope and Manner of Examination and Cross-Examination.

(1) The deponent in a discovery deposition may be examined regarding any matter subject
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to discovery under these rules. The deponent may be questioned by any party as if under cross-
examination.

(2) In an evidence deposition the examination and cross-examination shall be the same as
though the deponent were testifying at the trial.

(3) Objections at depositions shall be concise, stating the exact legal nature of the objection.

(d) Duration of Discovery Deposition. No discovery deposition of any party or witness shall
exceed three hours regardless of the number of parties involved in the case, except by stipulation of
all parties or by order upon showing that good cause warrants a lengthier examination.

(e)Motion to Terminate or Limit Examination. At any time during the taking of the
deposition, on motion of any party or of the deponent and upon a showing that the examination is
being conducted in bad faith or in any manner that unreasonably annoys, embarrasses, or oppresses
the deponent or party, the court may order that the examination cease forthwith or may limit the
scope and manner of taking the examination as provided by these rules. An examination terminated
by the order shall be resumed only upon further order of the court. Upon the demand of the objecting
party or deponent, the taking of the deposition shall be suspended for the time necessary to present
a motion for an order. The court may require any party, attorney or deponent to pay costs or
expenses, including reasonable attorney fees, or both, as the court may deem reasonable.

(f) Record of Examination; Oath; Objections. The officer before whom the deposition is
to be taken shall put the witness on oath and shall personally, or by someone acting under the
officer's direction and in his or her presence, record the testimony of the witness. The testimony shall
be taken stenographically, by sound-recording device, by audio-visual recording device, or by any
combination of all three. The testimony shall be transcribed at the request of any party. Objections
made at the time of the examination to the qualifications of the officer taking the deposition, to the
manner of taking it, to the evidence presented, or to the conduct of any person, and any other
objection to the proceedings, shall be included in the deposition. Evidence objected to shall be taken
subject to the objection. In lieu of participating in the oral examination, parties served with notice
of taking a deposition may transmit written questions to the officer, who shall propound them to the
witness and record the answers verbatim.

(g) Videotaped Depositions. Except as otherwise provided in this rule, the rules governing
the practice, procedures and use of depositions shall apply to videotaped depositions.

(1) Depositions which are to be recorded on an audio-visual recording device shall begin by
the operator of the device stating, on camera, (1) the operator's name and address, (2) the date, time
and place of the deposition, (3) the caption of the case, (4) the name of the witness, (5) the party on



Proposal 09-05 (PR 0170)
Amends Rule 206
Page -3-

whose behalf the deposition is being taken, and (6) the party at whose instance the deposition is
being recorded on an audio-visual recording device. The officer before whom the deposition is being
taken shall identify himself or herself and swear the witness on camera. At the conclusion of the
deposition the operator shall state on camera that the deposition is concluded. If the deposition
requires the use of more than one videotape, the end of each videotape and the beginning of each
succeeding tape shall be announced on camera by the operator.

(2) The operator shall initially take custody of the videotape of the deposition and shall run
through the videotape to determine the exact length of time of the deposition. The operator shall sign
an affidavit stating the length of time of the deposition and shall certify that the videotape is a true
record of the deposition and shall certify that the operator has not edited or otherwise altered the
videotape. A deposition so certified requires no further proof of authenticity. If requested by any
party at the conclusion of the taking of the deposition, the operator shall make a copy of the
videotape and deliver it to the party requesting it at the cost of that party.

(3) A videotape of a deposition for purposes of discovery only shall be returned to the
attorney for the party at whose instance the deposition was videotaped. Said attorney is responsible
for the safeguarding of the videotape and shall permit the viewing of and shall provide a copy of the
videotape upon the request and at the cost of any party. A videotape of a discovery deposition shall
not be filed with the court except by leave of court for good cause shown.

(4) A videotape of a deposition for use in evidence shall be securely sealed by the operator,
in an envelope bearing the title and number of the action, and marked "Deposition(s) of (here insert
name(s) of deponent(s))," and promptly filed or sent by certified mail to the clerk of the court for
filing. Upon payment of reasonable charges therefor, the operator shall furnish a copy of the
videotape to any party or the deponent.

(5) The party at whose instance the videotaped deposition is taken shall pay the charges of
the videotape operator for attending and shall pay any charges for filing the videotape of an evidence
deposition.

(6) The videotape of a deposition may be presented at trial in lieu of reading from the
stenographic transcription of the deposition.

(h) Remote Electronic Means Depositions. The parties may stipulate in writing, or the court
may upon motion order, that a deposition be taken by telephone, videoconference, or other remote
electronic means.  Any party may take a deposition by telephone, videoconference, or other remote
electronic means by stating in the notice the specific electronic means to be used for the deposition.
For the purposes of Rule 203, Rule 205, and this rule, such a deposition is deemed taken at the place
where the deponent is to answer questions. Except as otherwise provided in this paragraph (h), the
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rules governing the practice, procedures and use of depositions shall apply to remote electronic
means depositions.

(1) The deponent shall be in the presence of the officer administering the oath and recording
the deposition, unless otherwise agreed by the parties.

(2) Any exhibits or other demonstrative evidence to be presented to the deponent by any party
at the deposition shall be provided to the officer administering the oath and all other parties within
a reasonable period of time prior to the deposition.

(3) Nothing in this paragraph (h) shall prohibit any party from being with the deponent during
the deposition, at that party's expense; provided, however, that a party attending a deposition shall
give written notice of that party's intention to appear at the deposition to all other parties within a
reasonable time prior to the deposition.

(4) The party at whose instance the remote electronic means deposition is taken shall pay all
costs of the remote electronic means deposition, unless otherwise agreed by the parties.

Committee Comments

Paragraph (h)

***

The Committee is of the opinion that the apparent acceptance and utilization of telephonic
and other remote electronic means depositions demonstrate that there is no need to require a party
to obtain an order on motion to proceed with such depositions absent a written stipulation.
Therefore, the Committee recommended the elimination of such a requirement so that the
depositions may proceed by notice. 
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