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IN THE SUPREME COURT OF ILLINOIS

IN RE:

PENSION REFORM LITIGATION On Direct AAppeal from the Circuit Court
- ‘ : | for the Seventh Judicial Circuit, Sangamon
(Doris Heaton, et al., - County, Illinois '
Appellees, No.2014 MR 1.
Vs, ' ‘ The Honorable
_ JOHN W. BELZ
PAT QUINN, Govemor of Illinois, - Judge Presiding
etal., ‘

Appellants.)

-MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF :

The Chicago Public Schools, ‘Chicago Transit Aﬁthority’, and the Chicago Park District
'(collectively, “Movants”) by an& through their counsel, and pﬁrsuant to Illinois Supreme Court
Rule 345, respecffully seek leave to file an accompanying brief amicus curiae (insta’nter)
supporting the position of the Defendants'-Appellants in this matt'er, and in sﬁpport of this fequest
state a;s follows:

| 1. The sﬁbject matter of this proceeding concerns the proper intei’pretation of the Pension
Clause in the Illinois Constitution. IThiS Court’s._interpretation of the Pension Clause will aire_ctly
. impact all the Mo;rants, each of which is confronting its own pension crisis. If the Circuit Court’s
" ruling ﬁnding the pension reforms of State-funded pension systems in ‘PublicA Act 98-599

unconstitutional is ‘upheld,' it will threaten pension reform efforts that have been passed, or are

urgently needed, by the Movants. | FEE’EE
~ JAN'1472015
SUPREME COURT
CLERK
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"~ 2. The Movants are governmental agencies and a public. school district directly affected by
the outcome of this proceeding and are uniquely qualified to provide the Court with a valuable
perspective on the issues raised by this appeal, issues which may not be addressed by the other _
parties. | | - ; ;

3. The Cﬁicago Public Schools (“CPS”) qonfronts a pension crisis of alarming pxg'oportions.
The teachers in CPS participate in the Chicago Teachers’ Pension and Retirement Fund of

‘ |
Chicago (“CTPE™) which, until the enactment of Public Act 98-599, provided pension'beneﬁts
identical to those provided particijaants ih the Illinois Teachers’ Retirement Systém (“TRS™).
Any decision By this Cour.t setting the parameters of pension reform for TRS will have a direct

and immediate impact on CPS. ' : E
4. The Chicago Transit Authority (“CTA™) also experienced a severe peﬁsion crisis, but as a

_ ‘ ;
consequence Qf Public Act 95-708, enacted in 2008, it succeeded in solving its crisis by means Qf
greatly iﬁcréase& funding obligations, characterized -l‘)y both CTA and its empldyeies sharing in
~ the burden of those increased funding obligations. Reforms to CTA’s penéion plan have not been
subject to litigation to date, but a decision frdm this Court upholding the Cifcuit Court’s

“construction of the Pension Clause will leave those reforms vulnerable to challenge.

5. The Chicago Park District (“CPD”).experienced its own pension crisis, a crfsis of such
proportions that in 2013 the pension fund in which it participates, the Park Em:ployeés’ and
Retirement Board Employees’ Annuity and Benefit Funa, was predicted to become insdlvent_ by
2023. CPD worked in cooperatiqn with its collective bargaining uﬁits and agreed upon a package

of reforms, modifying both funding requirements and benefits, which were enacted into law in

2014 as Public Act 98-0622. As with CTA, these reforms have not yet been challenged, but a
i
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decision from this Coﬁrt upholding the Circuit Court’s construction of the Pension [Clause will
leave the reforms vulnerable to .challenge. |
6. The Movants all rely on the same tax baée_ (which is the same tax base for the bity of
Chicago), and any decision reguiring public ageﬁcies to assume exclusive respmjlsibility for
funding unreformed pensions will directly threaten their ability to deliver essential public
services. | ' '
WHEREFORE; the Chicago Puﬁlic Schoolé, Chicago Transit Authority, and T;.he Chicago

Park District respectfully request that this Court grant them leave to file ﬂle_attacllled Amicus

Curiae brief in this matter instanter. |

[Remainder of page intentionally blank — signature page follows]
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David A. Johnson
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. PENSION REFORM LITIGATION - | On Direct Appeal from the Circuit Court’
o ‘ , for the Seventh Judicial Circuit, Sangamon
(Doris Heaton, etal.,, - County, llinois ‘
Appellees, ~|No.2014MR1 -
vs. ' The Honorable
B ' ' o JOHN W. BELZ
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Appellants.)
NOTICE OF FILING

To: See attachéd service list
" PLEASE TAKE NOTICE that on January 12, 2014, 1 caused to be filed with the Clerk of

the Supreme Court of Illinois, Supreme Court Building, 200 E. Capitol, Springfield, IL 62701,
the attached Motion for Leave to File Amicus Curiae Brief a copy of which is hereby served
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No. 118585

IN THE '
SUPREME COURT OF ILLINOIS

Inre: Pension Reform Litigation

. Direct Appeal Pursuant to Iil. Sup. Ct. R. 302(b)
. from the Circuit Court of Sangamon County, No. 2014 MR 1

Consolidated with Sangamon County, Nos. 2014 CH 3, 2014 CH 48,

Cook County, Ng. 2013 CH 28406;
Champaign County, No. 2014 MR 207
The Honorable John W. Belz, Judge Presiding

‘ORDER

This matter cdming to be heard on motion of the Chic_ago Public Schools, Chicago

the Court being ‘adv-ised in the premises,-
ITIS HEREBY ORDERED:
That leave to the Movants to file a brief amicus.curiae insfanter is

GRANTED/DENIED

* ENTERED:

- JUSTICE

Transit Authority and th_e Chicago Park District (collectively, “Movants™) to file a brief amicus

curiae. instanter in support of Defendant-Appellants, all parties having been duly notified, and
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IN THE SUPREME COURT OF ILLINOIS

IN RE:

PENSION REFORM LITIGATION

(Doris Heaton, et él.,
Appellees,
Vs.

PAT QUINN, Governor of Illinois,
etal., -

Appellants.)

County, Illinois
No. 2014 MR 1 ‘
The Honorable

JOHN W.BELZ
Judge Presiding

On Direct. Appeal from the Circuit Court
for the Seventh Judicial Circuit, Sangamon

BRIEF AMIGUS CURIAE OF THE CHICAGO PUBLIC SCHOOLS, THE
CHICAGO TRANSIT AUTHORITY AND THE CHICAGO PARK DISTRICT IN
SUPPORT OF DEFENDANTS-APPELLANTS ‘

FRANCZEK RADELET P.C.

. David A. Johnson

Sally J. Scott

Daniel R. Salemi

300 South Wacker Drive
Suite 3400 '
Chicago, IL 60606
(312) 986-0300

+ Counsel for Amicus Curiae
Chicago Public Schools
Chicago Transit Authority
Chicago Park District

January 12, 2015
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STATEMENT OF INTEREST OF AMICUS CURIAE
The Circuit Court’s decision finding Public Act 98-599 unconstitutional threatens

pension reform efforts that have been passed, or are urgently needed, for the Chicago

- Public Schools (CPS.),‘Chicago Transit Authority'(CTA) and Chicago Park District

(CPD). Each of these agencies 1s charged with providing vital services to Chicago

re31dents and each is dealmg with, or has dealt with, its own crushmg pensmn funding
crisis. In cooperation w1th the unions that represent their employees, CTA and CPD have
implemented significant, expensive reforms that have preserved their penslon .systems o
ancl the benefits those plans provide to current and future employees ancl' retirees. Equally
important,l the reforms have put these agencies’ retirement funds on a'ﬁn_ancially -
sustainable path to recovery, while-preserving_ the agenci_es’ al)ility to continpe to provide
critically tmportant servicea to their constituents. CPS has not yet enacted pension reform

but must do so in order to deal with its own pension crisis, which threatens to undermine

-its ability to educate Chicago’s cIriildren_' These agencies are therefore uniquely qualified

to provide | the Court with a valuable perspective on the issues ra.lsed by this appeal

A holding that the protectlons of the Pens;on Clause are absolute and never
subject to the exercise of the State’s police powers likely will undermine CPS’s ability to
achieve and sustain pension reform. In addition while the CTA and CPD lreforms have

not been challenged in court, an absolutist approach to the Pensmn Clause wﬂl put both

of these agenc1es and their successful reform packages at risk of a challenge by one or
‘more participants in their pension funds, and thereby‘threaten the continued success of

~ the reforms. Thus, the stakes in this matter could not be higher for these agencies, their

respective funds, employees and retirees, as well as for the other governmental agencies
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that rely on "the same tax base, including the City of Cﬁicag_o. As'diécuséed belQW, each

- agency has its own unique financial and operating constfaints, and the pension :reforms ‘
developed by (or under development by) each agency are ‘critical t6 their contifgueci
aBility to. provide essential services to tﬁcir many constituents in the City of Chicago.

Because of the far-reachi_né and serious implications of the Cil;cuit Court’s |
. decision fof these agencies, we respectfully request fhat this Court allow and cvgz)nsider this
brief. The agencies be}ieve that the Circuit Court’s absolutist interpretation of {he Pension
' Cléuse was in error and that, if ‘adopted, that interpretation will result in disastf;)us and
' irrevérsib]e coﬁsequénceé, not only fo; the agénciés, bui aiso for citiéeng of the City of

Chicago and the entire State of Illinois. |
| | © ARGUMENT i
L " A CATEGORICAL RULE THAT THE STATE’S POLICE POWERS CAN
*NEVER-APPLY TO PENSION CONTRACTS WOULD.THREATEN THE
CONTINUED VIABILITY OF THE CHICAGO PUBLIC SCHOOLS, THE
CHICAGO TRANSIT AUTHORITY AND THE CHICAGO PARK

DISTRICT AS WELL AS THEIR RESPECTIVE PENSION FUNDS.

If the Circuit Coﬁrt’s pnprécédénted holding that the Stéte’s police p_ovivcr.s can
never apply to pension contracts .were adopted as the law of Illinois, the consequences
could be devastating for the CPS, CTA and CPD. The meaningful p_ension reform needed
by CPSllike‘ly 1sf.vould be foreclosed or significantly uﬁdermined, and the pensic;n reforms
successfully negotiated and implemented by CTA, CPD and the;unipﬁs represéenting their
employees would be targets for c}iallénge.‘

CPS, CTA,an-d CPD each face (or have facéd) a pension crisis of enormous
magnitude and urgéncy. Each of their pensic;n plans is or was significantly unéle'rfunded‘

A pia.n that is fully funded (with a 100% funded ratio) has assets sufficient to pay its

2
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accrued liabilities on‘an_act'uarial basis. The pensibn pfans of these thre;a agenc‘_lies,
however, have or héd funded ratios far below the “at risk” standard under fede:ral law of
| 70-80%. See 29 U.S.C. § 1083(i)(4)(A). Iﬁ pgrticular, CTA’s pehéion plan hac!I a37%
ﬁmded ratio in 2008, whiéh was itrifnediatcly before the CTA’s reform began fto have an
irﬁpact; CPD’s plan had a 43% fundéd ratio in 2012, immediately before refor%n; and the
CPS plan’s funded'ra.t‘i;) as éf June 30, 2014 was 51.5%. Restoring these plansli to |
ﬁnanci;al health wi.thout pensioﬁ reform would have required, or, in CPS’s -casge, Would
requi;:e each agency to undertake draconian cost-cutting measures that would !
sigﬁiﬁcantly impair or eviscerate the critically important services it 'provides. !

Recognizing the'severity of the situation, the CTA and CPD, in conju11_!ctic§n with
the unions that represent their employees, a;greed to per_lsi_o_n reforms. The prog::ess
employed to reach reform énd the commitments made by each side.are detaile:d below.
Importantly, as is also explained below, these re'formsA'are working: by all appearances —
including the improved fupded status of each plan — CTA and CPﬁ have solwilad their -
pension crisis, to the benefit of not bnly thesé agéncies and the constituents th;':lt rély on
‘their services, but also to their employeeé and retirees, who now can cbunt on;a secure
retiremgnt. CPS,. by contrast, must achieve pension reform to ensure that it wi*il be ablé to
 provide a'qualify education to Chicago students and to pr'eseirve the pensions ofits current
and future émployees.

To date, the CTA and CPb pension reforms have not been challenged in court. If
this Court were to hold, however, that the Stéte’s exercise éf its police powers may ne;.ter. <

justify pension reform, both sets of reforms would be vulnerable to a legal challenge. The

recent lawsuit challenging the constittitionality of Senate Bill 1922, the law réforming

3
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two of the City of Chicago’s four pension funds, illustrates this risk. Like the reform

packages that saved the CTA and CPD pension systems, Senate Bill 1922 provides a

comprehensive solution involving shared sacrifice to an otherwise intractable pension

crisis, yet it nevertheless now faces a constitutional challenge. ;

‘These agencies have no means other than pension reform to address their
enormous, mounting pension obligations without diverting substantial portiong of their

annual budget away from their core mission of providing education, tra_nsportétion and

recréational opportunities to a public that is counting on them. Each -agency isllimited in

its ability to raise revenue and each relies on the same tax base of Chicago taxpayers.
While it may be theoretically possible for these agencies to increase their revenues
through additional taxes, the aggregate tax increases necessary to adequately fund these

agencies’ existing pension obligations (absent penston reform) would be crushing for the

| City of Chicago and its taxpayers, and ‘-likély will result in even greafei" fiscal challenges

for each agency by driving taxpayers out of Chicago. This Court can and shou}d avoid
this result by rejecting the Circuit Court’s erroneous and draconian rule that, regardless of

how dire the ci;cumstahces may be, the State cannot exercise its police powers to reform

" pensions in any manner that impairs or. diminiskes pension benefits.

I. ACATEGORICAL RULE THAT PENSION CONTRACTS ARE NEVER
" SUBJECT TO THE STATE’S POLICE POWER COULD PRECLUDE CPS
FROM ACHIEVING DESPERATELY NEEDED PENSION REFORM.

There is perhaps no more important responsibility of state government than to

‘ . o S
provide a-quality education to all children, and CPS’s ability to do so is endangered by its

pension crisis. CPS has an overwhelming pension problem. CPS’s payment into its.
pension system was $613 million in 2014, more than 10% of its operating buciget, and

4
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that amount continues to grow exponentially. The ;ising pension costs grossly; outpace
revenue incfeases,‘and pensioﬁ costs are the single largest driver of CPS’s structural
deficit. The pension underfunding crisis has already caused a severe strain oﬁ CPS’S
ﬁna.nces, é.nd; ‘withoutr r'eformz the situation will become eveﬁ more dire in cor%ling'years.
Going forward, Cf‘S simply cannot make its pension payments and provide thc%: level of
quality education to its students that they deserve. CPS must be able to refovrm“ its pension
system. With the education of Chicégo’s children, many of whom rely on.the I;Jublic

| o |
school system for their basic needs, at fisk, the stakes could not be higher.

A.  CPS’s Pension Crisis Has Overwhelmed Its Budget.
| CPS is the third largest school district in the nation serving approﬁimafely
397,000 students in more than 600. schools. CPS students are a diverse and yib;ant
- population. Latino and African-American students comprise §5% of CPS students.
Sixteen percent of CPS students speak a primary language otﬁer than English. _Eigh£y-ﬁve
percent come from families who are considered low income. A substant-iai numbér of
CPS’s students are transitory or homeless and rely on schools‘-to support- their basic
needs.‘Fouliteen percent, or over 54,000 of CPS students, qualify for speci'ali ed}lcation
services ranging from care for students with mild behaviofal and cogﬁitivé disc:);'ders to
~ those with profound disabilities.
| CPS"s approximately 22,000 teachers participate in the Public School'Tf;achers’
Pension and Retiremen£ Fund of Chicago (CTPF). As recently as 2001, the CTPF had a
funded ratio 6f 100%. By 2004, the funded ratio -had‘ decreased to 86%, and by ‘2013,‘ the
funded ratio dropped to 49.7%. This decline is attributable to fnvestmen£ returﬂs below

the assumed rates, contributions statutorily set below what is required to cover the

5
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unfunded actuarial liability, plan experience gnd'assumption changes. Under stiate 1aw
enacted in 201(), CPS is required to make an annual contribution to CTPF, basfed on an
actuarial calculation, sufficient 'to'brin.g its fﬁnded ratio to 30% by 2059.

State law also allows CPS to decrease its annual contributim_l by the an‘;ount the
StateA contributes. In recent years, however, the State has been able to contr_ibi:t_e only
minimally to CPS’s pension fund, ‘meaning that CPS hés made virtually ‘al-l'required
employer contributions. By contrast, téz.ichers outside of Chicago are part of the Teachers’
Retirement System (TRS). Even thbugﬁ TRS and CTPF p;ovidc nearly identiczzil beneﬁts,
the State makes almost all employer contributions for TRS. |
| In 2010, thf: General Assembly enacted short—term pension relief legisla:ttion for ._
. CPS, which provided that CPS’s employer contribution f;r fiscal years 201 L, 2i012 and
2613 would be determined by statute rather 'than by the-;ctuaries. The relief afforded by |
ﬁli_s legislation expired at the end of 2013, resultiné in dramatic inérease's to CPES’s annual
obligation to fund penéions. CPS’s required employer contribuﬁon for 2014 inc.reaséd to
. $613 million—$405 million more than the 2013 statutorily determined amour'xtéand more
than 10% of CPS’s 6perat_iﬁg budget. CPS’S required pension contribution ..will ‘continue
to balloon in coming years: it is pre;iicted to grow to $634 million in 2015; to $688
million in 2016; and to 8708 million in 2017: By 2032, CPS is projected to owe more
than §1 Billion per year in pension contributions. | |

CP_S.does not (and will not} have the funds to pay these amounts. As we explain
béfow,‘ CPS’s abiliy to increase its reQenues is limited. In addition, in rec.ent ye;ars, CPS
has faced a structural deficit, meaning that growth in its basic costs, in.cluding séllaries,
peﬁsion and healthcare for teachers and staff, has outstripped the growth in revenues.

6
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|
Pensions are the single largest driver of this funding gap, and, to close the gap,é CPS has
uhdertaken significant cost-cutting ‘measures. For example, CPS cut 34% of its; central
office staff between 2009 and 2013; laid off 1289 teachers in 2011; cu Spendirjlg by $740
million in central office, adniinistration, and operations sinc;: 2011; closed ﬂfty schools in
2013; and, in 2014, CPS reduced school budgets by 3.5% (or $68 million) and is 1.31anniI1g

a further $55 million in administrative and operation reductions in 2015.

Notwithstanding. these substantial cOst-cutfing' measures, CPS has- increasingly

':

had to rely on one-time revenue sources, such as federal funds received purSuaﬁt to the

- Arﬁerican Recovery and Reiﬁvéstr_rllent Act of 2009 or its unreserved ﬁiﬁdibal_ance to

assist in closing its annual deﬁbits. Foxf example, CPS used $513 _mirllion inéreserves te

balance the budget in 2014. In effeét, CPS has been using these one-time reéoﬁn‘ces to pay

its annual pension contribution, which was $613 milfion in 2014 and will be $P34 million
- L ,

in 2015. These one-time options run dut after this year, and CPS faces a $é88 millilon

pension payment in 2016. |

B.. CPS Has Limited Revenue Sources To Fund The Critical Public
: Services It Provides. '

Each year, roughly 70% of CPS’s operating expé_nditureé are related to:émploye;e
. salary and benéﬁts. The remaining 30% goes to charter school tuition and éupport for
comfn’tmity-based early childhood programs, és well as to non-personnel costs; inciug:iing :
supplies, commodities, food, services and other items needed to support schoois.

CPS receives its operating re‘.}enue from local, state and federal sources.
"~ However, the Bqard of Education, which is CPS’s goverrﬁng body, has limited means of

increasing its revenue. The largest source of revenue—more than 40%—emanates from
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local source_s,'thé majority coming from local property taxes levied by the Board. But
while the Board has raised property taxes in twenty of the last twenty-one years, its
: ab1hty to do so is restricted. Since 1994, CPS has been subject to the Property Tax
Extensnon Limitation Law (PTELL), commonly known as the property “tax cap.” PTELL
" limits the increase in CPS property tax revenue for its non-debt service funds to the lesser
of 5% or the current rate of inﬂatiéx}. Becausé inflation haé been low in recent years,
'CPS’AS ability to increase faxes has been limited — to between 1.5% and 3% each year-
since 2010. To put this in context, CPS’s revenue from property taxeé is _approximately
$é- billion annually, so each annual in;:rease of about 2% has generated apﬁro.ximately
$50 i $75 million in new revenue. This is well short of the émount needed to pay-CTA’s
bu;rgeo_njng p'é:nsion obligation, which, as we exblain ab;)ve, currently stands at nearly
$700 million each year and is growing. - | |
At the state level, CPS receiv;és ﬁnding determi_ne& aécording to .a fornfluia '
‘estlablishe.d by the General Asse‘mbly,v based on each district’s pop_tﬂ'atioh, locai property
weaith and other defnographics, and categorical-_ﬁmding, which is distributed as “block
grants” to CPS. The amount of state aid to CPS peaked 1n 2010, however, and %incc then
has been reduced to levels below 2008. Thus, while CPS received $1.7 billion in 2008
gnd $1.8 billion in 2010, state Mding declined to $1.6 billion in 201l4. and is budgefé,d to
stay the s@e in 2015. CPS also receives federal funds distributed to it through:various
federal programs. That revenue is restricted té ép'eciﬁc I;urposes, and CPS has linﬁfed

flexibility regarding how it is spent.
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C. CPS Must Have The Ability To Reform Its Pension System.
CPS cannot overstate the importance of pension reform, which is necessary to
ensure the stability of the pension fund for the tens of thousands of current erﬁployecs

" and retirees that cm"rently depena on it or will depend on it. Refonﬁ'is_ also necessary to

address CPS’s structural deficit and ensure that its limifed resources arer.directed to the ;

classrc-)om. CPS’s vision 1s that évery one of its nearly 400,000 students will be engageci

- in a rigorous, well-rounded instructional program and will graAuate prepared for success

in college, careér and life. It will not be able to fulfill this vi'sionl‘if it is forced to steer

resourceé away from children -— many of whom are low-income and at risk — because of
its overwhelming obligations to thg pension fund. Absént pension reform, CPS will be

' facéd ;with dife optioﬁs that include cutting ﬁrograms sﬁch as early childhood eduéation

or safe passage (which allows students to safely reach their SChO(.)IS without incidents of |

violence), reducing the number of teachers and cuttmg school budéets
If thlS Court holds that the State’s police powers are not applicable to. pension
rcontracts no matter how dire the circumstances, then it wﬂ} Ilkely-exert a significant

| | negative impact on the ébifity of CPS _td obtain and sustain essential pension refornlﬁ

legislation. This unprecedented, absolutist result would severely hampc.r CPS’s all-
irﬁportant public interest of educating Chicago’s children, and; equally importa.ﬁt, could
devastate fund pérticipair;ts because their I‘Jénsions‘ would ﬁot‘ be paid.

m. A CATECORICAL RULE TﬁAT THE STATE’S POLICE POWERS CAN
NEVER APPLY TO PENSION CONTRACTS WOULD THREATEN THE
CRITICAL REFORMS THAT SAVED CTA’S PENSION SYSTEM
Millions of nderg, many of whom are of limited means, depend on CTA ona.

daily basis to travel between home and work or school, among other destinations. CTA

9

1380576, |



s

thus proifides services that are critical to the lives of individuals throughout the Chicago
region and to the economic st.ability of the art;d._ CTA’s public transportation services
truly:allre, as Article XIII, Section 7 of the Il]iﬁois Constitutioﬁ recognizes, an “essential '
public service.” Until a-few yeazfs ago, h_oWever, the CTA’s abilify to continue to provide
these services was threatened by the fact that CTA’s pension system was desperately
un&erfunded. B‘ut‘CTA and its bargaiﬁ'mg-units agree& on pensio'x_l.reforms, whi;:h went
into e‘ffec':t in 2008 and included signiﬁc.:ant_ in.c_rease's in both empl.oyer and .employée
contributions. These pension reforms, which saved CTA’s pension system, have nc.)t been
challenged in the courts (ﬁnlike the retiree healthcare provisions). It is not too late to do

50, however, and a categorical rule that the State’s police powers never a;pply to public
pensions, no matter how dire the circumstances, would leave the CT'A’s reforms
vulnerable to legal challenge. As we now explain, such an outcomer would undo the
cai‘éful}y thajned compromise among th_e stakeholders to :the CTA’s pension system,.and
simultancousty devastate the CTA’s ability to pfovide services on which so many pt_eople
depend. |

A. CTA Provides Critical Government Services Using Limited Sources
Of Revenue. o

CTA, an independent gove@nental agency operated by the Clﬁcggo Transit
Board, is the nation’s second-largest transit system, with a service area of 234 'square. o
lmiles that 1s distri.butec1 _@ong the City of Chicago and 35 suburbs and encompasses a
population of more than 3,500,000. CTA provides 82% of all rides on public
transportatipn in the Chicago region, which amounts to pearly 1.7 mill.ion rides each

weekdéy and more than half a billion rides annually. Because of state (and to a lesser
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extent, locﬁ] and federal) mandates, CTA provides approximately 76 million rides either
| frée of charge or at greatly reduced.rates to seniors,_studenté, and people with disabilities.
In short, CTA i‘s the backbone of the regio'n’srpublic transportation infrastllucture. '
CTA’s operating bﬁdget for 2014 was approximately $1.4 billion, more than $950
‘million of which went toward persorinel-related -expens.es, inciuding pension |
coﬂtributions. But CTA’s revenue sou;rces are limitéd, and CTA has little ability to .
materiaﬂy increase its revenues. What little ability it does have, such as inéreasing fares,
has not oniy been used but also is subjéct to the principle of diminisliling returns: if CTA
- incr.eal.s’es fares, ridership decreases, cutting into one of CTA’_S two primary SOIUI"CCS of
‘revenue. CTA’s only other re(zenu_e source is public funding distributed to CTA by the
. Regional Transpoztation Authority (RTA) from a combination of Chicégp and Coo.k |
" County. sales tax revenue distributed according to a statutorily-prescribed formula,
discretionary funding distributed by the RTA, and a portion of the Real Estate Transfer
Tax (RETT) collected by the City of Chicago. Both of these revenue> sources (fares and :
vari'ogs taxés) depend on a strong ldca} economy to‘genei;ate the tax revenue necessary’ |
for CTA t.o Ifunction and, just as important, to provide the e'mployment épportunities that
s:upport ddefship- Both, therefore, would be directly and adversely affected if real estate
and other 10cal'téxes are increased to pay pension costs.
B. CTA’; Pension Clrisis.
CTAis uniqué among other gévermnental entities in that the Illinois Pension
" Code requires CTA itself to establish and maintain “a ﬁnancially sound pension and
' retirement.system.’; 40 ILCS 5/22-101. That pension system, known as CTA’IS

“Retirement Plan,” was formed by agreement of CTA and its unions in 1949, and is
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1380576.1



~

' mcorporated into the CTA’s collective bargammg agreements The Pension Code also
requires that CTA “must make contributions to the estabhshed system as reqmred under
[the Code] and may make any additional contributions provided for by [CTA] ordinance
- or collective bargaining agreement.” Id |
Unlike other public pension funds in Illinois, which are created by state statute
and are independent legal entities solely responsible for providing benefits to their
members, CTA 1s ultimately reeponsiole for funding the benefits provided by the Plan. If
' the Plan runs out of rnoney to- pay benefits, CTA might be required to pay those benefits.
This makes it irnperative that the Pian be healthy, ae CTA’s ability to make up a
significant shortfail in the Plan is ltmited_by, the agency’s inabilityto suBstantially
increase itsrevenues.
In 1994, the Plan had a funded ratio of 87%. As late as 2000, the funded ratio was
' 80%. But by January. 1, 2006, that ratlo had dropped to 34%, due in part to new
_ Govemmental Accounting Standards Board (GASB) Statement No. 45, which required
. the Plan to include its retiree hetalt.hcare obligations as habilities for the first time. In
March 2007, an audit conducted by the IlIinois’Ot:ﬁce_ of the Auditor General concluded
 that the financial conditton of CTA 'pension_and—retiree heélthcate benefits was'
“eﬁttremely. poor” and “deteriorating rapidly,” to the point that there existed a 7{5% chance
that the ?Ian would run out of 'assets by May 2008, Sdmething CTA and the Pla{n’s’

stakeholdens, including the unions, understood all too well.

12

1380576.1



C. Joining Forces, The Stakeholders In CTA’s Pension System Solve the
Crisis.

The solution to CTA’s pension crisis which emerged after extended negotiations

between the CTA and its unions, came in the form of Public Act 95-708, which became
]

law in Jamtary of 2008. The legislation made a number of important changes. I;t

: ‘ i
authorized CTA to issue a pension obligation bond in the amount of $1 billion'to deal

- with the immediate funding crisis; doubled contribution rates for both CTA (friom 6%to .
12%, with the CTA allowed to credit the debt service on the pension obligation bond

against its share of the contribut_ion, up to.a maximum of 6%) anti its em;tloyee_s (from

3% to 6%); and provi.ded that if, in t.he future, the funding ratie of the pension system ‘
were projected to fall below 60%, an inctease in contribution rates sufficient to briﬁ__g' the .
. funding status bz—tck to 60% would be required, with the CTA lsaying two-thirds of the
required increased centribtltions and employees paying on‘e-third.

The legislation had an immediate and dramatic impact. At-the beglnmng of 2008, -
the funded ratio of the pension system.was 37 21%; one year later that ratio had
increased to 75.82%. Over that same one-year pet'lod, the actuarlal_ value of assets
increased from $942 million to $1.96 billien. Neveftheless, the peﬂsion system c-ontinued
to undergo severe stress. Part of this was attrlbutable to the Great Recession in 2008 and
‘2009 and part was attrlbutable toa dec1sxon by the Retirement Plan s trustees to gradually
reduce the Plan’s actuarially-assumed rate of 1nvestment return from 9% to 8.25%. An

additional stress factor was the more than 25% decline in the Plan’s ratio of active

employees to pensioners between 2010 and 2014.
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In light of these circumstanées, m’aihta.ining the minimum 60% funded ratio
required a steady in_crease in the amourﬁ of employér and employee contributions. CTA
ﬁow contributes at the rate of 14.250% (20.250% with the 6% debt service credit) and
employees contribute at the fate of 1 0 125%. buring the ﬁrst Six yeafs after i_’ublic Act
95-708, CTA contributed just shy of §1.5 billion (not i_ncluding.debt service on the 2008_
pension obligation bond) - twelv.e times the AaI'mqst $128 niillipn CTA contn'ﬁuted during |
the six years precedirig Public Act 95-708. This figure is gregfer than the entire operating
| budget for CTA in any giveﬁ year. As fér the emi)loyees, they contributed a total 6{
nearly $42 milli’on during the four years preceding Public A(_:t 95-70é, and almost $225
million in tﬁe ‘six yeafs since. |

D.  If Adopted By This Court, The Circuit Court’s Categorical Rule
Could Put CTA’s Pension Reform At Risk. '

Nearly seven years have passed since Public Act 95.-708-saved the Retirement

Plén (and the é.nnuities_ CTA retirees depend on) from insolvency. The solution to CTA’s

pension crisis was tﬁe prdduct of shared sacrifice by both CTA and its employees. To

date, CTA’s pension reforms have not been challenged in the courts. But that could "

. changé if .this Court were to adqpt the Circuit Court’s ,absolufist interpretatioﬁ of the
Pension Clause. And if Public Act 95'—708.were cieclar-ed unconstitutional, the-.entire
refom; scheme (including the significant investinems by C‘TA.and its employees) might
ne;i,d to be undoﬁe, the‘ Plan’s ﬁnding picrﬁre ‘\&(;uld deteriofate, and CTA would be

' requireci to make unacceptable ﬁna’nciai deciéions directly affecting the services it

LN

provides.
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|
The risk to CTA from s{ict; a challenge is compéunded by the fact thathTA has
invested heavily in the 2008 reforms — $1.5 billion to d‘ate — and it is not clear how those
reforms could be und(.)ne (and the statutorily required conﬁibutioﬂé recovered)l at this
time. The CTA’s risk also includes its ongoing ob[igation to contribute'accorcéing to the
actuarial needs of the pension system and the additional obligations CTA wouid have to '
assume if the ipcrease in employee contributions is challenged and st,ruék down. it simply
18 not possible to impoée that sort of ‘ﬁnancialA burden 6n'CTA without t'rigg'en'r,ilg' | |
significant reductions in the Ie\-fel a-ncl range of CTA’s critical public éeryiceé. Because
CTA"s sefvice§ provide the backbone for much of the Cﬁjcago region’s éconorinic activity
and growih, a reduction in services would also further impair the ﬁnancial héalth 6f other |
public entities (including the Cilty of Chicago, CPS, CPD and Cook County‘-);
As explained above, CTA’s ability to increase ité revenues to méet additional
fundiﬂg expenses is extremely limited and -depen;dent 0;} increasing fares (which would
decreasé ridership) and funding decisions that are outside of CTA’s control. But if CT;‘A

were somehow able to generate the funds to absorb the costs of saving its pension system

without an increase in employee contributions, it could not do so without decimating its
_ : . o

‘ ability to carry out cﬁticﬁl capital projects. CTlA’.S capi;al needs are la’;ge and ifnmediate,
' as much of its existing infrastructuAre is way past, its standard useful life.'This in_cludes
more than 30% of CTA’s rail r_ighﬁ-of-way; 63 of 145, or 43%, of its stations. (16 are
" more than 90 years oid, -a_nd. 48 are no;c yet accessible to tl.le disabled); 56% ofits

- escalators; 52% of its rail structures (With an éstimated replaqement cost of at least $2.-4.
billion); 32%.of its rail fleet (even after the scheduled 2015 deliverl.,f of new'rail cars); and
25% of its bus fleet. The maintenance facilitiesl ﬂlét keep this gging‘ ﬂee_t in ser\{ice are
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themselvee in need of rehabilitation, and six are more than one hundred years eld. To
‘ 'address its capital needs, CTA récently launched $2.9 bitlion 1n capital proje_CtIe over five
years. Postponing these capital projects to fund pensions would only increase t?he costs of
maintaining CTA’s aging fleet and facilities.

g Accordingly, if Public Act 95-708 coqld be said to Idiminjsh or impair the penSioh
. benefits that retirees would etherwise receive (which CTA dieputes), CTA shoju]d be |
allowed to establish tﬁat Public Act 95-708 is a conetitutionally permitted exer-?cise of the
State’s police powers. Absent such an opportunity, the refoms attained by the Ci"A and
its unions that saved CTA’s pension system may be lost. Undoing pension ref(érm now,
assuming it is even feasible, would be devastating toA the CTA, the millions of ;iders who
depend on it ‘fo.r tfansportafien aiid the employees and _retirees who-participate in CTA’S
‘pension system.

1IV. A CATEGORICAL RULE THAT THE STATE’S POLICE POWERS MAY
"NEVER BE USED TO MODIFY A PENSION CONTRACT COULD .

LIKEWISE UNDO THE CRITICAL REFORMS THAT SAVED CPD’S

PENSION SYSTEM. :

Millions take advantage of the beneﬁts and services provided by CPD each year,
enjoying parks, green space and the Chicago lakefront, as well as recreational and
cultural pregrams. Like the CTA; the CPD confronted a pension crisis that required
immediate and comprehehsive reform: by 2012, the funded ratio of its pension plan had
fallen to 43% Faced with this situation, CPD and the unions representmg its employees
worked col]aboratxvely for two years to agree on pension reform that was-codified into

law in early 2014. To date, there have been no challenges to CPD s pension reform, but a

holding that public pensions are never subject to the State’s police powers would leave
A A
' ‘ i
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CPD’s pension reform vulnerable to legal challenge, putting the many public services
CPD provides at risk.

A, . CPD Has Limited Revenue Sources_To Fund The Critical'P:ublic
. Services It Provides. } |

CPD is one of the largést municipal park managers in the nation. It OW[:lS more
than 8, 400 acres of green space, 593 parks, 26 indoor pools, 51 outdoor pools and 26
miles of lakefront, including 23 swmlmmg beaches and has an annual budget of near]y
$450 million. Consnstent with CPD’s core mission of bringing chlldren and famlhes into
the parks, in 2014 nearly 400, 000 people enrolled in the thousands of sports, recreatlonal l‘
Cultural and enwronm'ental programs that CPD offers. To ensure that these programs and |
services are.available to all, espécially those of limited means, CPD maintains ].ovlv
progrmh fees and provides several diécount opportunities, inéluding for ﬁnancifa_l
*‘hardship. , o ‘ o E :
~ CPD has independent taxing and debt issuing authority, but CPD’s revenue
: sourceé afe highly inelastic. Its j:m'n_cipal -revenue. source is pfopérty taxes, wh_iéh account
_for 58% of ifs revenue, but are subject to property tax cap Hmitations (PTELL) that
preclﬁde it from increasing taxes from year to year by more than the rate of inﬂétion
(wﬁich averagec_l 1.6% between 2009 ;md 26 1‘3)'."An;)ther 10% of CPD’s revenue c;>mes‘
" from the State’é personal property replacement tax (PPRT), a tax on the net income of -'

corporations that is distributed according to a formula over which CPD has no control."

' PPRT is a barometer of corporate economic health and has been flat for a numiber of
years. The amount CPD collected in 2013 ($44.2 million) was less than the amounts
collected in 2010 ($44.3 million), 2008 ($48 million) and 2007 ($51.6 million). The
~ State’s recent practice of diverting revenues from the distribution amounts to satlsfy its
~ obligations further precludes CPI)’s reliance .o this revenue source.
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CPD’s privatized contracts, including those for Soldier Field, the City’s harboirs and

concessions, provide its largest non-tax revenue SO.LII'CC and account for 17% o!f CPD’s

revenue. It is against the background of these liﬁlited revenué sources, the grovivth of
“which has béen largely stagnant, thaﬁ CPD confronted its own pension crisis. I

ﬁ. CPD’s Pension Crisis. | | '

CPD employees pz;lrticipate in the Park Employees’ and Retireméﬂt Bolardr '
Employees’ Annuit_y and Benefit Fund (“Park Pension Fund”). Under Illinois law,
employeescontfibute 9% of their salary to the Pa%'k Pension Fl-.lnd, and CPD’s
contribution is det_eﬁnined according to a multiplier applied to actual employéé
con&ibution‘s made twé years prior. Degpite rigoroﬁs corﬁpliance with requiree?
.corlxtributions by both CPD and its ernployet_:s, tﬁose coptributions proved insui:ﬁcient to
~sustain the Park Pension Fund’s financial ilealih. As recentlf as 2004, thej?au'-}'.E Pension
Fund had a funded ratio of 82.6%, but By:2012 that figure had dropped to 43 .4%. In 20.1 3
théPark Peﬁsion‘ Fund’s actuaries .cpncluded that, in the absencc.of statutory change, the
| fuﬂded ratio would drop each year 1‘mtil 2023, when it would become insolvent. |

Iﬁsol‘yency would spell catagnéphe for the retirees and beneficiaries who
currently receive beng:ﬁts from thé Pafk Pension Fund ahd would thréaten the retirement
incohn.l_f.: of ';he active employees “:'ho are contributing to it; Like rnos;pub]ic pe;nsioﬁ
_ plans, the Pa‘rk Pension Fﬁnd is solely responsible for pfoviding bené‘ﬁts to its imembers,
and CPD is not responsible for those benefits. 40 ILCS 5/22-4{)4.. As aresult, t!he health
of CPD’s plan is of critical importance to CPD’s employeés and retirees. |

In July 2013 (even as CPD was moving toward a solution to the pension crisis),

" Moody’s downgraded CPD’s bond debt and revised its outlook from “stable” to
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. . |
“negative,” signaling a strong possibility of further downgrades in the future. Moody’s

identified CPD’s “growing unfunded pension ligbilities” as its principal challenge, and
also emphasized the “significant debt and pénsion_obligations‘” of the City of Chicago,
whose; tax base is coterminoﬁs with CPD’s. In the view of Moody’s, the likelﬂ;)ood_ of
continued growth in unfunded pension liabilities among overlapping governméntal .
entities wpuld “further leverage [ ] the property t_a_x‘l:;ase shared by the city and the .-~
district'.j’ The next fnonth, Fitch likewise do_v'vn-graded QPD’S bond debt and revised its
ré.ting outleok flrom “Stable” to “Negative,” citing .“pe‘nsion—related pressures’” ;as its “top
concern.” Although it ai)plauded_CPD fpr its “coﬂseﬁatiVe fiscal management and
budgeting” and its “strong”' financial position, Fitch warned thét “lack of mgaMnéful -
.solutioﬂs .to both the near- énd long-tem:i problems presented by the ﬁoorly'funde_d '
system would lead to.a [fufther] downgrade of the rating.” As a ;esult of thes.e_
'downgrades, ;CPD is now required to pay more to service its 'ciebt, divertihgg\.\;ay money

that would otherWise be used to fund pension benefits and CPD programs.

C. Joinihg Forces, The Stakeholders In CPD’s Pénsion System Solve The
-Crisis. - :

Fac;ed w1th a pénsion system rapidly heading toward insolvency, CPD, its unions.
~and rep.rese.ntatives of the Park Peflsion Fl.ﬁld érﬁbarked on é twofyeai process to identify
| and‘ build support for a_wofkablé solution to the pepsién crisis. They engageq actuaries to
lanallyze.l the potential irhpacts of various pdtential pension reform measures. The actuaries
‘(:01-1cludcd that even draxﬁatié contribution increaiées, without other adjustments (suéh as:
| changes to. COLA or retirement age) would not save, but W(:;uld merely postpoéle,' the

o )
Park Pension Fund’s insolvency. Specifically, the actuaries determined that raising
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: emplofee contributions from 9%:to 12% and more than doubling’ the multiblier used to
'dete'rmine,CPD’s contributions would -pr'(')long ther projected life of the Park Pension Fund
by only seven years, to 2030. | |
Acknowled_ging that more than increased co‘ntributions were needed to solvé_ the
pensioh cﬁsis, the stakeholders, in .cc)njunction with the actuaries, studied various -
potential reforms, includil;zg revisions to or suspensions of the COLA and increases in the
retirement age. In the sum_rher of 2013, this ﬁroces_'s resulted in fh_e folIowing'refo‘rm
pac_kage: . : -
o a gradual increase in the'el.nployl/ee Coﬁﬁibutiou rate from 9% to 12% by 2019,
’c; a gradual increase .in the muitipl_ier ﬁsed to calculz‘zte CPD’s empioyer-
' éontributi,ons" from 1.1 to 2.9 by 2019;

| o suppléfnental CPD contributions of $12.5 million each in 2015 and 2016,
followed by an additional $50 million in 2019; 2 , '

‘o COLA suspensions in 2015, 2017 and 2019;.

o inall other yéars, a revision to the COLA from 3% (non-compounded) to the '
- lesser of 3% or one-half of the increase in CPI-U; and

o for employees younger than 45 as of January 1,2015, an increase to the
retirement age for obtaining an unreduced pension from 50 to-58.

The actuaries confirmed that this package would bring the Park Pension Fund to 100%
funding by 2053. With the full support of CPD, its unions and the Park Pension Fund’s
representatives, legislation codifying the reform package passed the General Assembly

and was signed by the Governor intp law as Public Act 98-0622.

z The $25 million earmarked for th_ésé supplemehtal contributions was available to CPD
only because it had previously set aside that amount in its long-term obligation reserve
for this very purpose, in anticipation of pension reform.
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The impact of these reforms was direct and immediate. Without ‘lpensién reform,
the fgnded ratio wo.uid have been .40.5% at the end of 2013; iqstead, the fundeLi ratio was
45.4%. This improvément does not reflect the substantially increased contributions that
CPD will mal'ce in the coming years. For example, as.a result of the increased multiplier
-and the supplgrfxental contribqtions, CPD’s payments Will go' from $11.2 million in 2014
to $30.5 million in 2015, an increase of 170%. |

D. If Adopted By This Court, The C‘ircuit Court’s Categorical Rule
Could Put-CPD’s Pension Reform At Risk. : - :

| Like CTA, the CPD adaféssed its pension crisis throuéh 'signiﬁ(_:ant and
thoughtful efforts of aﬂ&n#ol@ed sta_keholde;,rs. If this Court were to hold that the State
may never use its pol.ice"powers to reduce pension beneﬁts, the éffec_t on CPD,iits
employees and retirees and those who use CPD’s services could be devasiating}. Moody’s ‘
and Eitch likély would ﬂrther 'ddwngrade CPD’S Bond débt, an_d the costs to CFD of .
servicing that debt would again increase. The cdmbiriatiO_n .of higher borrowing: costs aﬁd
limited ability to increase revenue wouid necessarily rg:sult in reductions to the‘impor-tant
publi_é se_rvk;s the CPD prévides. And th;a pension reforms that were succéssﬁilly
negotiated and irﬁplernented would be vulnérable to legal challenge, Which in turn would
thréater;- to pﬁt the Park Pension Fund back on thé path to insolvency.
CON(.;LUSlION |
Fcln' the foregoing reasons, as well .as-those contained in the briefs of Defenﬁél;té-
Appellantls__and‘ ot;her. amici supporting Defendants-Appellants, this Court should reverse
the decision.of the Circuit Court, hold that the State’s police pbwers apply to peﬁsion

contracts as they do to every other contract, and remand to the Circuit Court for further
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proceedings to determine whether the State properly exercised its police powers by

enacting Public Act 98-599.
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