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Supren:e Court Mortgage Foreclosure Committee
c/o Administrative Office of the Illinois Courts
3101 Old Jacksonville Road

Springtield, II. 62704

KATHLEEN L. FINN
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i 50

Re:  Proposed Recommendations for Improving the Loss Mitigation Process for
Mortgage Foreclosure Proceedings in Illinois

Dear Members ot the Mortgage Foreclosure Committee:

Prairic State Legal Services, Inc. represents low-income and elderly clients in
36 counties in northern and central [llinois. We submit the comments below in
considcration of the thousands of homeowners in our service area who are facing
mortgage foreclosurc.,  We appreciate the Supreme Court’s appointment of this
Committee to examine current practices and the Committee’s work to develop
improved foreclosure procedures.

Since the onset of the foreclosure crisis, thousands of low income homeowners
have scught assistance from our legal aid program, but due to inadequate resources we
have been able to assist only a smali percentage. The reality is that few homeowners in
the flond of foreclosures have legal representation. We have attempted to fill some of
the gap with information services, for example, by initiating a mortgage foreclosure
Help Desk in Kane County. We are also working in Kane County with the Circuit
Court and a committee including representatives of the mortgage toreclosure
plaintiti™s bar, to develop a mortgage toreclosure mediation program. Based on our
representation of homeowners, we are familiar with the challenges they and we, as
their representatives, face.

Given the unique confluence of the high volume of foreclosure cases, the high
volume of unrepresented homeowners, and the known abuses of the lenders and
servicers, special measures are required to help address persistent problems and avoid
unnecessary foreclosures that inflict lasting damage on households and communities
and burden the courts. For these reasons, we strongly cndorse the loss mitigation and
mediation recommendations made by the Committee.
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Our primary focus in these comments concerns forcclosure mediation. We
want t¢ underscore that we support mandatory foreclosure mediation programs for
resideniial toreclosures. Mandatory mediation is the best way, if not the only way, to
promote an actual meaningtul evaluation of loss mitigation alternatives. In
attempfing to assist our clients in the loss mitigation process, we continue to
experience repeated requests for documents already submitied, excessive and/or
unnecessary documentation demands. inability to communicate in timely ways with
the scrvicer (including with the designated single point of contact), fack of information
about the potential options the servicer will consider, lack of information about the
status of loss mitigation requests, lack of notice about loan modification denials, lack
of information about reasons for denials as well as flat out wrong reasons for denials
(e.g., “vou failed to give us documents we requested” when the borrower submitted
requested documents repeatedly).

Despite the nationwide settlement and multiple dircctives from the federal
government, these exasperating difficulties in dealing with loan servicers persist.
Given our own experience with servicers, we know how bewtldering and defeating the
experience is for unrepresented homeowners. Meanwhile, their forcclosure cases
proceed on the “dual track™ in our courts.

[rrespective of some of the specific details of foreclosure mediation programs,
as a general matter, we view mandatory mediation for residential foreclosures as the
only reliable mechanism to bring the parties together to examine feasible loss
mitigation options with some accountability to or scrutiny by a third party. We urge
the Committee to recommend that the IHinois Supreme Court adopt a rule requiring
circuit courts to develop mandatory foreclosure mediation programs in conformance
with general guiding principles. We suggest that the programs be funded by
reasonable filing fee add-ons.

With respect to the specific mediation-related questions posed by the
Committee’s Notice, we submit the following:

" Mediation

(1) Outreach
We agrec that outreach 1s important. Homeowners receive a dizzying
number of mail and phone solicitations and it is hard for them to
differentiate betwcen useful information and unreliable information or



outright scams. Enlisting trusted community members in well designed
publicity campaigns may help. We suggcst that mediation programs be
designed to include to the extent feasible effective methods appropriate to
local conditions to reach out to homeowners.

{2) Mandatory or Opt-In.
Outcomes from mediation programs around the country show that
mandatory mediation programs have better participation and effectiveness
than opt in programs. Most “mandatory” programs are not truly
mandatory, but allow homeowners to opt out if they are not interested in
mediation. We support this approach, where cases proceed automatically
to the mediation track unlcss the homeowners opt out.

(3) Housing Counseling
Properly trained housing counselors are invaluable in helping homeowners
identify realistic options and pursue appropriatc loss mitigation solutions.
A Congressionally mandated study by the Urban Institute reported that
homeowners who received housing counseling were 1.7 times more likely
to avoid toreclosure than those whe did not. Loan modifications obtained
through housing counseling agencies were more affordable for
homeowners and showed a 45 percent higher probability of avoiding re-
default. Unfortunately, HUD approved housing counseling agencies are
not widely available in some parts of the State. Mediation prograins should
be designed to encourage maximum use of HUD approved housing
counseling agencies which offer frce services to homeowners.

(4) Legal Aid
We strongly support the goal stated in the recommendation that at a
minimum legal aid should be provided prior to any mediation or court
hearing to help the homecowner appear/answer/otherwise respond to avoid
default and to evaluate for potential claims and defenses. How to achicve
this goal is challenging, as resources vary throughout the State. This issue
involves a frank evaluation of the resources available in specific
jurisdictions. We suggest that as a guiding principle, mediation programs
be designed to integrate the pro bono participation of attorneys, law
students and recent law graduates to the maximum extent feasiblc to assist
homcowners in avoiding detault and understanding their rights in the
foreclosure process.

(5) Pre-Mcdiation Process



We agree that therc should be a monttored pre-mediation process, so loss
mitigation does not become mired in the documentation and other issues
we routinely encounter as described above, We suggest that guiding
principles for mediation programs include specific documents that
homeowners and servicers must provide in the pre-mediation process in
order to make mediation effective. We also suggest that the pre-mediation
process document exchange process be supervised in some way. The
proposed mediation model in Kane County includes a court-employed
program coordinator to administer the mediation program and to monitor
the parties” progress in submitting the required documentation. The
coordinator wiltl receive the submissions and determine the parties’
readiness for mediation. The coordinator may report to the court a party’s
tailure to participate in the process in good faith. We suggest that as a
guiding principle that mediation programs include this function in some
manner, to move the cases forward etticiently in the mediation track and to
keep them from bogging down in continual documentation demands.

We recommend that foreclosure proceedings be stayed while cases proceed
in the mediation track, and that proposed rules for mediation programs
make this stay explicit.

We strongly agree that a lender representative with authority to settle must
be present at the actual mediation sessions, whether by teleconference or in
person. Otherwise mediation will be ineftective and will become just
another delay event in unproductive loss mitigation.

We suggest that mediation programs be designed to minimize court
appearances. Multiple court appearances drain judicial resources and are
costly to the parties (ultimately, the homeowner, who typically bears the
cost of plaintiff’s attorneys fees).

10) Trained Mediators
We agree that mediators must be trained in the foreclosure process and in
the potential loss mitigation options available to homeowners. The range
of modification policies is not easy to absorb, and we believe it requires
legal training or its equivalent. It is challenging to generate a suffictent
supply of foreclosurc mediators. We have come to the conclusion that
mediation programs must compensate mediators in order to generate a
sufficient supply of trained mediators. This seems especially true in



counties with a high volume of foreclosures. The filing fee add-on to
support the mediation program must be sufficient to fund this cost.

Loss Mitigation Comments:

As described above, incffective communication between homeowners and
servieers is a major issue ncreasing the numbers of unnecessary foreclosures. We
support the loss mitigation ideas set forth by the Committee, including an affidavit
similar to the Connecticut affidavit, as methods to increase etfective communication
betwee;n the parties to obtain timely and genuine revicw of the homeowner’s
circumstances before a foreclosure casce is filed. These requirements will benefit of
families and communities, as well as reduce the volume of unnecessary foreclosure
pressing on judicial resources.

Thank you for your consideration of thesc comments. T would also be happy
to provide comment at the public hearing schedule for June 8.

Sincerely,




