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ORDER
Held: Thelaw-of-the-case doctrine did not preclude claimant from seeking the damages at
issuein thiscase, and the Commission’ sdecision that claimant was permanently and
totally disabled is not contrary to the manifest weight of the evidence.
[. INTRODUCTION

Claimant, Dan French, appeals an order of the circuit court of LaSalle County reversing a
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decision of the Illinois Workers' Compensation Commission (Commission) awarding him certain
benefits under the Workers' Compensation Act (Act) (820 ILCS 305/1 et seq. (West 2002)). The
trial court found that the Commission’s decision violated the law of the case. See, e.g., Irizarry v.
Industrial Comm’'n, 337 11l. App. 3d 598, 606-607 (2003). It isaxiomatic that acourt of review may
affirm on any basisapparent in therecord. Will County Forest PreserveDistrict v. IllinoisWorkers
Compensation Comm'n, 2012 IL App (3d) 110077WC, 1 22. To this end, respondent argues that,
even if the law-of-the-case doctrine does not apply, the Commission’s finding that claimant is
permanently and totally disabled is contrary to the manifest weight of the evidence. For the reasons
that follow, we reverse. We will address these issue in turn, discussing the facts as they become
pertinent.

14 [l. LAW OF THE CASE

15  Thiscasewasoriginaly tried before an arbitrator in October 2003. Following this hearing,
the arbitrator found that claimant had sustained a work-related injury to hislower back. It isnow
undisputed that claimant injured his back in two work-related incidents on September 8, 2002, and
June 9, 2003. The arbitrator also found that claimant’s testimony regarding his inability to work
following the June 2003 accident lacked credibility. Part of the testimony presented by respondent
from one of claimant’s coworkers indicated that, on June 27, 2003, he had observed claimant
operating a jet ski and riding in a boat during the period in which claimant was purportedly
incapacitated. Further, the coworker stated that claimant asked him not to tell any of respondent’s
managers what the coworker had observed. The arbitrator found the coworker credible.

16  Generally, we review the application of the law-of-the-case doctrine using the de novo
standard. See In re Christopher K., 217 Ill. 2d 348, 363-64 (2005). However, in this case, the

application of thedoctrine dependson the resol ution of anumber of factual medical issues—namely,
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whether claimant’s current condition of ill being arose out of the same medical condition that was
at issue in the 2003 hearing. The Commission possesses speciaized expertise on such matters.
Yaeger v. Industrial Comm'n, 233 11l. App. 3d 936, 942 (1992). Accordingly, we owe it substantial
deference here—as we are confronting a mixed question of law and fact lying within the
Commission’s expertise. Long v. Industrial Comm’'n, 76 1ll. 2d 561, 566 (1979) (“ Therefore, a
finding of fact by the Commission on this issue, based on any medical testimony or on inferences
to be drawn from medical testimony, should be given substantial deference because of the expertise
acquired by the Commissioninthisarea.”). We will therefore give deference to the Commission’s
underlying factual findingsand review them using the manifest weight standard. Keller v. Industrial
Comm’'n, 125 1ll. App. 3d 486, 487 (1984). A decision is contrary to the manifest weight of the
evidence only if an opposite conclusion is clearly apparent. Venture-Newberg Perini Stone &
Webster v. Illinois Workers Compensation Comm’'n 2012 IL App (4th) 110847, 1 14.

17 Ultimately, the arbitrator found claimant’s medical expenses reasonable and necessary,
awarding $10,090.35. He aso found claimant eligible for temporary total disability (TTD) from
June 9, 2003 (the date of the second accident), to June 27, 2003 (the date claimant was observed
operating ajet ski). The arbitrator explained:

“The accidents of September 8, 2002 and June 9, 2003 arose out of and in the course
of [claimant’ s| employment and [claimant’ 5] present condition of ill-being asit relatesto his
accidents (resolved sprain/strain having reached [maximum medical improvement
(MMI)]—related to the June 9, 2003 [incident]) is causally related to the injuries sustained
on those dates. However, his present condition of ill being asit relatesto hisability to work
isnot causally related to the injuries sustained on those dates.”

The arbitrator’s decision also provided that “[t]his award in no instance shall be a bar to afurther
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hearing and determination of afurther amount of temporary total compensation or of compensation
for permanent disability.”

18  TheCommission affirmed and adopted the arbitrator’ s opinion, modifying it in one respect.
It stated: “The Commission finds that [claimant] failed to prove the necessity of medical treatment
rendered after June 27, 2003. The evidence established that [claimant’ 5] strain/sprain had resolved
as of that date. [Claimant’s] credibility was severely undermined, such that he failed to prove the
necessity of medical treatment rendered thereafter.” Therefore, the Commission reduced the award
of medical expenses to $409.06. It aso remanded the matter “for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomasv. Industrial Comnv n, 78 111. 2d 327 (1980).” Like
the arbitrator’ s decision, the Commission’ s opinion stated that “this award in no instance shall be
abar to afurther hearing and determination of afurther amount of temporary total compensation or
of compensation for permanent disability, if any.” No appea was taken from the Commission’s
decision.

19 In May 2008, a permanency hearing was held in this case. In preparation for this hearing,
claimant sought leave to depose Dr. George DePhillips, claimant’ streating physician. Respondent
objected, arguing that, under the law-of-the-case doctrine, no evidence concerning claimant’s
condition of ill being after June 27, 2003, should be considered at the permanency hearing. The
arbitrator granted claimant’ s request, noting that claimant had a “legal right” to proceed with the
deposition “per the terms of the Commission’s [earlier] decision.” He noted that the Commission
specifically remanded the matter for further proceedings and that denying claimant’ s request would
both violate due processand thwart theintent of the Act. At the permanency hearing, disputed issues

included whether claimant’s present condition of ill-being was causdly related to his at-work
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accidents; the nature and extent of theinjury; further TTD; and whether the law of the case limited
claimant’ s ability to a subsequent award.

110 Regarding the law-of-the-case issue, the arbitrator first noted that the earlier arbitration
decision and the decision of the Commission both specifically stated that they constituted no bar to
further awards of TTD or for permanent disability. Hefurther noted that the application of the law-
of-the-case doctrine should be considered in light of thetotality of therecord. Hethen observed that
the evidence was unrefuted that claimant had suffered a change of condition on October 22, 2003.
Claimant’ s condition had worsened, and it necessitated him being off work. Moreover, there was
no intervening incident to explain this change. Thearbitrator stated that this finding was not based
“centrally” on claimant’ s testimony; rather, he was relying on the testimony of two lay witnesses
(Julie Ajster and Jennifer Kiesewetter, whom the arbitrator noted were attorneys and thus officers
of the court) familiar with claimant’s condition. Accordingly, the arbitrator found that the law-of-
the-case doctrine barred only any award for the period between June 27, 2003 (the date claimant was
observed on ajet ski) and October 22, 2003 (the date claimant’ scondition changed). Citing National
Wrecking Co. v. Industrial Comm’'n, 352 Ill. App. 3d 561(2004), the arbitrator explained that the
legal and factual issues presented in the permanency hearing were different than those involved in
theearlier proceedings. Thearbitrator then found that claimant’ scondition of ill-being was causally
related to his employment. Accordingly, he awarded claimant TTD in the amount of $297.93 per
week for 149 weeks; permanent total disability (PTD) of $376.66 per week for life, and medical
expenses of $183,569.61, while recognizing respondent was entitled to a credit of $34,533.66 for
medical bills it had paid previously. The Commission agreed with the arbitrator, affirming and
adopting his decision.

11 The tria court reversed, finding that the law-of-the-case doctrine barred claimant’s
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entitlement to afurther award. The court noted that the arbitrator who heard the matter on October
22, 2003, found that claimant’s “ strain/sprain condition had resolved” prior to October 2003. It
further noted that Dr. DePhillips identified spondylolysis or spondylolisthesis as the reason for
claimant’ sinability to work in early October 2003 and that he had discussed surgical aternativesfor
claimant’s condition. The trial court then observed that the arbitrator had found that claimant’s
condition of ill-being pertaining to hisinability to work was not causally related to his employment
and that the conditions that were causally related to employment (that is, the strain/sprain) had
resolved. Assuch, thetrial court concluded it had been determined that the condition of claimant’s
back—uwhich caused him to be unable to work—was not work rel ated and that thiswasthe condition
upon which claimant was attempting to base his claim for further relief in the permanency hearing.
This appeal followed.*

112 The law-of-the-case doctrine bars an issue that has been litigated and decided from being
revisitedin later stagesof the sameaction. Peopleexrel. Department of Public Health v. Wiley, 384

[I. App. 3d 809, 817 (2004). The issue must have been litigated to a final judgment and not

'Claimant filed two notices of appeal in this matter. Thefirst wasfiled after thetrial court’s
initial decision that the further award sought by claimant wasbarred by the law-of-the-case doctrine.
Subsequently, claimant filed a motion for reconsideration and, when the trial court denied that
motion, claimant sought leaveto apped to thiscourt in accordancewith Illinois Supreme Court Rule
306 (eff. February 16, 2001). We granted that request, and the two appeas have now been
consolidated. Parenthetically, we note that there was no need for respondent to file a cross appesal
to advance its argument regarding the manifest weight of the evidence, asthis argument constitutes
an aternate basisto affirmthetrial court’ sjudgment. Hilgart v. 210 Mittel Drive Partnership, 2012

IL App (2d) 110943, 1 37.
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appeded. Irizarry, 337 1ll. App. 3d at 606. Alternatively, rulings made by a court of review prior
to remand are also binding upon atria court. Peoplev. Oaks, 2012 IL App (3d) 110381, { 18.
Unlikeresjudicata, which applies not only to issues that were decided but to those that could have
been raised in an earlier action (Taylor v. Police Board of the City of Chicago, 2011 IL App (1st)
101156, 1 20), the law-of-the-case doctrine only applies to issues that were actually decided and
those decided by necessary implication (Reich v. Gendreau, 308 IIl. App. 3d 825, 829 (1999)).
Exceptions exist, thus “invoking the law of the case might still not preclude reconsideration of an
earlier judge sorder if thefactsbeforethe court changed or error or injusticeweremanifest.” People
v. Williams, 138 1ll. 2d 377, 392-393 (1990). Orders must beinterpreted asawhole, the goal being
to ascertain the true intent of the order. See Burnsv. Industrial Comm'n, 95 Ill. 2d 272, 277-78
(1983).

113 Thus, to determine whether the law-of-the-case doctrine serves as a bar here, we must
examinethe Commission’ searlier order (aswell asthearbitrator’ sdecision, which the Commission
largely adopted). The plain language of the Commission’s decision indicates that it was based on
claimant’slack of credibility with regard to the necessity of medical treatment during the period at
issue in the 2003 proceedings. It stated that claimant’s credibility was “severely undermined.” In
National Wrecking Co., 352 IlI. App. 3d at 565-66, this court found that the |aw-of-the-case doctrine
was not a bar to the claimant seeking PTD benefits where the Commission had previously
determined that the claimant had failed to prove an entitlement to TTD. We noted that the
Commission had not, in fact, determined that claimant was not totally disabled, only that he had not
carried his burden of proof. 1d. Similarly, in this case, claimant ssmply failed to carry his burden
of proof regarding hisentitlement to an award for the period following the date on which hewas seen

on ajet ski until the date on which his condition worsened.
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114 Two affirmative statements made during the course of the earlier proceedings bear further
comment. First, thearbitrator stated that claimant’ s*present condition of ill being asit relatesto his
ability to work is not causally related to the injuries sustained on [the] dates [of the at-work
accidents].” Weemphasizethat wereview the decision of the Commission, which exercisesoriginal
jurisdiction, rather than thearbitrator. SeeHosteny v. lllincisWorkers' Compensation Comm’ n, 397
[I. App. 3d 665, 675 (2009). When the Commission modified the decision of the arbitrator, it
limited its discussion to claimant’ s failure to carry his burden of proof, and it did not reiterate the
arbitrator’ s factual finding concerning causation as part of the rationale for its decision. As noted
previously, thelaw-of-the-case doctrine only barstherelitigation of issues actually decided or those
decided by necessary implication. Reich, 308 1Il. App. 3d at 829. The Commission did not expressly
pass on the issue of causation, and, since it had an independent basis for it holding (clamant’s
credibility), the issue of causality was also not addressed by necessary implication. We recognize
that the Commission adopted the mgj ority of the decision of the arbitrator; nevertheless, it expressly
revisited the award and articulated a basis for the modification that departed from the arbitrator’s
reasoning. Hence, we have doubts as to whether the Commission intended to make a finding on
causation. Under such circumstances, we believeit inappropriateto apply apreclusivedoctrineand
removethisissuefromthe Commission’ scurrent purview. Cf. Bidani v. Lewis, 285111. App. 3d 545,
550 (1996) (“Because judicia estoppel precludes a contradictory position without examining the
truth of either statement, it necessarily eliminatesthetrial court'srole asfact finder. [Citation.] For
that reason, it should be cautiously applied to avoid infringing on the court's truth-seeking function
and only when not to do so would result in an injustice.”). Moreover, we note that the arbitrator
found that claimant’ s condition worsened and therefore changed on October 22, 2003. Thelaw-of-

the-case doctrine is no bar where “the facts before the court changed.” Williams, 138 I11. 2d at 392-
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393,

115 Second, wenotethe Commission’ sfinding that “[t] he evidence established that [claimant’ g]
strain/sprain had resolved as of that [June 27, 2003].” If this were a finding that claimant had
reached MM, it would precludefutureawardsof TTD. SeeWestin Hotel v. Industrial Comm’ n, 372
. App. 3d 527, 542 (2007). However, the Commission expressly stated in its order that claimant
could seek additional TTD in the future, remanding the matter “for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Comn'n, 78 Ill. 2d 327 (1980).”
Moreover, the Commission also stated “thisaward in no instance shall be abar to afurther hearing
and determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any.” (Emphasis added.) The arbitrator’s decision contained similar
language. Allowing the Commission’s earlier decision to serve as abar in the current phase of the
proceedings would essentially read this language out of the order. In any event, given theinclusion
of such language in two places, we fail to see how the Commission could have intended the result
at which the trial court arrived. Under such circumstances, giving preclusive effect to the earlier
order isclearly inappropriate. Cf. Cabrerav. First National Bank of Wheaton, 324 111. App. 3d 85,
100 (2001) (“[A]n exception to res judicata exists when the court in an earlier action expressly
reservesthe plaintiff'sright to bring aclaim at alater time.”). Parenthetically, we note that the trial
court referred to this language as “boilerplate.” We are aware of no authority that would allow us
to flatly disregard such plain language in the order of a adjudicative body simply because it was
preprinted.

116 Furthermore, we note that the evidence indicates that the condition at issue hereis different

than the one at issue in the 2003 hearing. During the 2003 hearing, the Commission (adopting the
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decision of the arbitrator) made a number of findings relevant to the application of the law-of-the-
case doctrine. It found that claimant had “suffered a compensable accident involving alow back
sprain/strain on June 9, 2003,” but that claimant’s “testimony with regard to his inability to work
after the June 9, 2003 accident was not credible.” The Commission then found that claimant’s
sprain/strainreached MM asof June 27, 2003 and that his* present condition of ill being asit relates
to his ability to work is not causally related to the injuries sustained on those dates.” Notably, the
latter finding regarding causation is qualified by the statement “asit relatesto his ability to work.”
The Commission made no genera finding that any other conditions arising out of claimant’s
accidentswere not work related; rather, it ssmply found that hisinability to work after June 27, 2003
(the date on which he was observed riding the jet ski and TTD terminated) did not arise out of any
condition resulting from his accidents.

117 Following the 2008 hearing, the Commission (again adopting the arbitrator’s decision) ,
expressly found “the unrefuted evidence clearly indicated that [claimant] had achangein condition,
aworsening in conditions, was required to be off work, with no intervening accident, and that he
incurred additional reasonable and necessary medical expensesand is presently permanently totally
disabled.” In essence, the Commission found that the work-related injury that had not progressed
to the point where it rendered claimant unable to work in 2003 had subsequently done so.

118 Thisfindingisnot contrary to the manifest weight of the evidence. Venture-Newberg Perini
Stone & Webster, 2012 IL App (4th) 110847, 1 14 (holding that afinding is contrary to the manifest
weight of the evidence only if an opposite conclusionis clearly apparent). Notably, Dr. DePhillips
testified that clamant * suffered several injuries during the accident that occurred on June Sth of
2003.” He stated that, in addition to a sprain, the incident “exacerbated a preexisting condition of

spondylolysis.” He added that claimant “had underlying instability from exacerbation of the
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spondylolysis*** which progressively worsened after theinjury, despitetheresol ution of thelumbar
sprain.” The Commission’s2003 decisiondid not addressthe causal connection between claimant’s
employment and his spondylolysis—it only found that spondylolysiswasnot the cause of clamant’s
inability to work at that time. The law-of-the-case doctrine applies only to issuesthat were actually
decided, whether expressly or by necessary implication. Reich, 308 IIl. App. 3d at 829. Hence, we
cannot find error in the Commission’ sdecision that it provides no bar to claimant seeking an award.
119 Finaly, we note that even if we were to deem the 2003 decision to be a bar to claimant
seeking an award based on his spondylolysis, we could still find no error in the decision of the
Commission. In the latter decision, the Commission, crediting DePhillip’ s testimony, found that
“while the sprain/strain aspect of the injury may have resolved, the segmental instability of
[claimant’ s] spine developed an worsened.” It continued, “At the time of the earlier hearings and
proceedings, there was not specific evidencein referenceto the segmental instability.” Initsearlier
hearing, the Commission specifically discussed spondylolysis: “thefollow up evaluation performed
by Dr. DePhillips*** confirmsthefact that the spondyl olysisand spondylolisthesisisthereason for
[claimant’ s] off work status.” Hence, as the Commission found that segmental instability had not
been addressed in the earlier hearing and since it had discussed spondylolysis in that hearing, it
necessarily found that these were two separate conditions. Obviously, whether the segmental
instability isadifferent condition that the spondylolysisisamedical questionthat lieswithinthecore
of the Commission’s expertise. As noted above, we owe the Commission considerable deference
such issues. Long, 76 Ill. 2d at 566. As the Commission’s finding was supported by DePhillips
testimony, we cannot say that it is contrary to the manifest weight of the evidence.

20 Insum, wefind that the trial court erred in applying the law-of-the-case doctrine as abar to

therelief plaintiff sought inthis case (outside of the period between June 27, 2003 (the date claimant
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was observed on ajet ski) and October 22, 2003 (the date claimant’ s condition changed)). Quite
simply, the Commission’s earlier decision did not involve the same issues as the permanency
hearing. Moreover, giving preclusive effect to the earlier order would violate that order’s plain
language, as the Commission clearly contemplated that claimant would be able to seek additional
relief in the future.

121 [1I. MANIFEST WEIGHT

122 Respondent asserts that the Commission’ sdecision that claimant is permanently and totally
disabled (820 ILCS 305/8(f) (West 2002)) is contrary to the manifest weight of the evidence. A
decisionis contrary to the manifest weight of the evidence only if an opposite conclusionis clearly
apparent. City of Springfield v. lllinois Workers' Compensation Comm'n, 388 11l. App. 3d 297, 315
(2009). A claimantisentitledto PTD if he or sheis obviously unemployable. Schoonv. Industrial
Comm’'n, 259 111. App. 3d 587, 590 (1994). However, an empl oyee need not be reduced to complete
physical incapacity to be entitled to PTD. Ceco Corp. v. Industrial Comm’'n, 95 11l. 2d 278, 286-87
(1983). If aclaimant’ sdisability islimited and it is not obvious that the claimant is unemployable,
the claimant may nevertheless demonstrate an entitlement to PTD by proving he or she fits within
the “odd-lot” category. Westin Hotel, 372 IIl. App. 3d at 544. The odd-lot category is made up of
claimants who, “though not altogether incapacitated for work, [are] so handicapped that [they] will
not be employed regularly in any well-known branch of thelabor market.” Valley Mould & Iron Co.
v. Industrial Comnv' n, 84 111. 2d 538, 547 (1981), citing 2 A. Larson, Workmen's Compensation sec.
57.51, at 10-164.24 (1980). A claimant generaly fulfills this burden by showing (1) adiligent but
unsuccessful search for employment or (2) that the claimant will not beregularly employedinawell-
known branch of the labor force due to his or her experience, age, training, and skills. Alano v.

Industrial Comm’'n, 282 11l. App. 3d 531, 534-35 (1996). If a claimant makes this showing, the
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burden shiftsto the employer to show that suitable work is availableto the claimant. Westin Hotel,
37211l. App. 3d at 544.

123 Onthisissue, the arbitrator found that claimant’ s condition had worsened between October
2003 and December 2003. The arbitrator explained that this finding was not based solely on
claimant’ s testimony, acknowledging claimant’ s credibility problems. Rather, it was corroborated
by Dr. DePhillips' deposition testimony aswell asthat of Julie Ajster (with whom claimant resided)
who observed claimant’ s symptoms worsening during this period. The arbitrator also relied on the
opinion of Dr. Malek (who assisted DePhillips with claimant’s surgery) and the results of a
discogram performed on December 3, 2003. The arbitrator adopted “in total the testimony of Dr.
DePhillips.” De Phillips opined that though claimant’s sprain/strain had resolved, there was also
present a*“ segmental instability” that worsened. Claimant underwent afusion on January 13, 2004.
From April 2004 through June 2004, claimant engaged in physical therapy. Claimant was rel eased
to light duty in June 2004, and he sought light-duty work. A functional capacity examination (FCE)
conducted in October 2004 suggested claimant could perform light-duty or medium-duty work, and
his job search included both types of employment. This was corroborated by Ajster, whom the
arbitrator found credible. Thearbitrator found that the evidence showed that claimant attempted to
find work “until Dr. DePhillips opined that he was permanently and totally disabled on October 26,
2006.” Claimant continued to treat with DePhillipsand wastaking substantial medications(Narcov,
Zanax, Zanaflax, Mobix, Restorill, and Neurotin). Ultimately, relying on DePhillips opinions
(noting that it was not refuted by the record), the testimony of Ajster and Jennifer Kiesewetter (a
friend of the family), objective testing, and claimant’ stestimony, the arbitrator concluded claimant
was permanently and totally disabled. The Commission adopted the arbitrator’s decision in total.

Further, during the proceedings before the trial court, that court stated its belief that the
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Commission’ s decision was not contrary to the manifest weight of the evidence.

24 Having examined the record, we find ample support for the arbitrator’ s decision, as adopted
by the Commission. Dr. DePhillips testified via evidence deposition that he is a board-certified
neurosurgeon. Hebegan treating claimant in June 2003. Claimant was sufferingfromlow back pain
and shooting pain into his leg. In July 2003, diagnostic testing revealed spondylolysis and
spondylolisthesis.  DePhillips told claimant the only cure was surgery. DePhillips initialy
recommended conservativetreatment. Henoted that claimant did suffer from alumbo-sacral sprain
that had resolved, though his condition of ill-being had not. On October 23, 2003, DePhillips
recommended a discogram, which revealed a progressive worsening of claimant’s condition.
DePhillips recommended surgery (a fusion), which was performed in January 2004. During the
operation, therewas an “intraoperative finding of alooselamina”’ which explained “the progressive
worsening of [claimant’ s] condition.” In March 2004, claimant was experiencing someresidual low
back pain, but his condition was much improved.

125 DePhillipsreleased claimant to work light duty on June 3, 2004. DePhillips stated claimant
had reached MM on thisdate. An FCE conducted in October 2004 placed claimant at the light to
medium physical-demand level. DePhillipsrecommended further vocational rehabilitation, though
he believed claimant’ s condition would require further surgery abovethelevel of claimant’ sfusion.
In October 2006, claimant still complained of lower back pain, that wasnot improving, thoughit was
better than it had been beforethefusion. DePhillips contemplated ordering another MRI. He opined
that claimant was “unemployable and therefore totally disabled.” DePhillips based his opinion on
the following: “he had acondition of instability at the level above the fusion”; he had not been able
to find work in ayear; and he had to be on narcotic pain medication to control hispain. DePhillips

explained that “it is not uncommon in [his] practice where patients have that due to the restrictions

-14-



2012 IL App (3d) 110502WC-U

[he places] on patients based on their condition of ill-being and that because of their medications
and because of their educational level, although it can appear that they are employable, indeed they
are not because of these concerns.” Respondent objected at this point, asserting that DePhillipsis
not avocational expert. The arbitrator overruled this objection, stating that this was a matter of the
weight to which the opinion was entitled. DePhillips then opined that, vocational issues aside, to
areasonable degree of neurological certainty, claimant was not employable, “ speaking strictly from
aneurological standpoint.” DePhillipsfurther testified that, though he does not consider himself an
expert in vocational matters, he encounters them in his practice on adaily basis. As such issues
arise, he regularly takes into account the vocational background of his patients. DePhillips saw
claimant on May 31, 2007. Heagain placed claimant at MM and opined that hewas*“ unemployable
and permanently and totally disabled.” Initself, DePhillips testimony provides adequate support
for the Commission’s decision such that it is not contrary to the manifest weight of the evidence.

26 Moreover, additional evidence supports the Commission’s decision. Julie Ajster testified
that she resides with claimant. She has lived with him since 2002. She testified that she is a
“Plaintiff’ s Petitioner attorney” employed at the Law Offices of Peter Ferracuti. Ajster testified that
claimant’s condition worsened in November and December of 2003. After claimant was released
to light duty in June 2004, respondent never offered him ajob. Sheassisted claimant inajob search,
which is reflected in alog. After the October 2004 FCE, in which claimant was placed at the
medium physical-demand level, clamant’s search included jobs that fit within that restriction.
Claimant was required to keep ajob log for unemployment-compensation purposes until January
2005. After that, according to Ajster, claimant continued to seek employment, but did not keep a
log of hissearch. Ajster identified some of the places claimant contacted, including Spring Valley

Automotive, Direct TV, and Dish Network. He also sought work at some fast food establishments.
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Claimant continued to seek work until DePhillipsopined that hewastotally disabled. Ajster testified
that claimant isin constant pain. She believed that claimant should not drive dueto the medications
hetakes. Ajster stated that claimant also haspainin his*butt and hislegs’ and this causes difficulty
in walking.

127 Jennifer Kiesewetter, an attorney who works with Ajster, testified that she is a friend of
claimant. Shetestified that claimant “is on a considerable amount of pain medication.” At times,
he is forgetful and has a hard time paying attention to things. He is sometimes moody and can
become frustrated or agitated. Sometimes he can beirrational. Hissleep patternsareirregular. If
claimant walksfor 10 to 15 minutes, hisback swellsand he needs pain medication. When claimant
flew to Las Vegas, he had to use awheelchair in the airport and was preboarded on the airplane.
Kiesaewetter does not like to drive with claimant due to his lack of concentration. When claimant
entered acasinoin Joliet, security stopped himand inquired if hewasdrunk. Kiesewetter stated that
she hasnever seen claimant drink alcohol. She hasnever observed claimant doing any housekeeping
or yard work.

128 The arbitrator explicitly found the testimony of Ajster and Kiesewetter credible. Heaso
credited DePhillips' testimony. He noted that objective testing provided additional corroboration.
The arbitrator did not reference the term “odd-lot” in ruling that claimant was permanently and
totally disabled. Hence, it isapparent that the arbitrator determined that claimant proved that hewas
“obviously unemployable.” See Schoon, 259 Ill. App. 3d at 590. An opposite conclusion is not
clearly apparent. DePhillipsopined claimant wastotally disabled. Ajster and Kiesewetter provided
concrete testimony regarding claimant’s disability, including the profound effect on him that the
narcotics claimant is required to take have. Given this compelling combination of lay and expert

testimony regarding claimant’s condition of ill-being , we find no legitimate basis to disturb the
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decision of the Commission.
129 Respondent’s attack on the Commission’s decision amounts to attacks upon DePhillips
opinion and the quality of claimant’sjob search. On thefirst point, respondent puzzlingly claims,
“[A]t no point did DePhillips concluded [sic] that from a medical perspective [claimant] was
permanently and totally disabled.” However, in his deposition, DePhillips stated:
“[1Tn my opinion to within a reasonable degree of neurological certainty, [claimant] was
unemployable in October of ‘06 based on the fact that he is—he required narcotic
medicationsfor pain control, aswell asbased on therestrictionsthat were placed on him due
to the type of surgery he had.”
“Unemployable” would seem to be afair proxy for “permanently and totally disabled” since one of
the ways one can prove that he or she is “permanently and totally disabled” is a diligent but
unsuccessful job search (Alexander v. Industrial Comm' n, 314 111. App. 3d 909, 918 (2000); seealso
Westin Hotel, 372 1ll. App. 3d at 544 (equating employability with disability)). Additionally,
following anevaluationonMarch 31, 2007, DePhillipstestified that he declared maximum medical
improvement again, stating that [ claimant] wasunempl oyabl e and permanently and total ly disabled.”
In short, respondent’s assertion that claimant provided no medical testimony indicating he was
permanently and totally disabled is not supported by the record.
130 Asfor respondent’ s attack upon the quality of claimant’ sjob search, we note such evidence
is relevant to proving an entitlement to PTD through an odd-lot theory. See Valley Mould & Iron
Co., 84 1ll. 2d at 547. The Commission, adopting the decision of the arbitrator, did not rely on such
atheory, and we have determined that this decision is not contrary to the manifest weight of the
evidence. Accordingly, respondent’s assertion is beside the point. Having rejected both of

respondent’s contentions, we cannot conclude that the Commission erred in finding claimant
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permanently and totally disabled.

131 IV. CONCLUSION

132 Inlight of theforegoing, the decision of the circuit court of LaSalle County isreversed, and
the decision of the Commission reinstated.

133 Tria court reversed; Commission decision reinstated.
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