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Where a defendant was pulling a wheeled luggagentbegn he was
arrested on a civil arrest warrant for failure &y ghild support, the
bag was in his immediate physical possession, wasediately
associated with him, and was searchable in a sedrtiis person
incident to the arrest—suppression of cocaine ptppefused.

Appeal from the Appellate Court for the Fourth Didt heard in that
court on appeal from the Circuit Court of McLeanu@ty, the Hon.
Charles G. Reynard, Judge, presiding.
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Justice Burke dissented, with opinion, joined bstibe Freeman.

OPINION

The circuit court of McLean County convicted defant, Carlos Cregan, of possession of
a controlled substance, after denying defendant8am to suppress evidence from a search
accompanying his arrest for failure to pay chilpmurt. The appellate court held the search
valid under the search-incident-to-arrest exceptiotme search warrant requirement. 2011 IL
App (4th) 100477. For the reasons that follow, Wiem.

I. BACKGROUND

Carlos Cregan was charged with unlawful possessidess than 15 grams of cocaine, a
controlled substance (720 ILCS 570/402(c) (West8200He filed a motion to suppress
evidence, arguing the search that led to discoeérhe controlled substance violated his
fourth amendment right to be free from unreasonsédeches. At a hearing on the motion, the
court heard testimony from two Normal police offeKevin Kreger and Christopher Nyman.
The defendant also testified.

The Normal police department had received a @ defendant would arrive by train on
November 3, 2009, and that defendant had an astweant for his arrest. Officers Kreger and
Nyman were assigned to a multijurisdictional unitdsed on gangs and drug activity. They
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learned that defendant was a documented membeheofSatan Disciples gang while
confirming the arrest warrant’s validity. The Mclre@ounty civil warrant sought defendant’s
arrest for failure to pay child support. Kreger,mn, and a third officer waited at the train
station for defendant’s arrival, just after 9:3pThe officers approached defendant, placed
him under arrest and handcuffed him, and searcisdd/t bags. Defendant did not resist or try
to access his bags once he was in handcuffs. Tthesges’ accounts vary somewhat as to the
exact sequence of events.

Officer Kreger testified that defendant was alevieen he exited the train, and that the
officers approached and reached him before anylseeaerived. A woman, later identified by
defendant as his friend Lindsey Collins, approaahethe platform as the officers confirmed
defendant’s identity and completed his arrest. Kregstified that defendant had a “laundry
bag” over his shoulder and a “wheeled luggage bHge’wheeled bag was closed with zippers
and had no lock on it. Kreger's testimony was sohmwambiguous as to how defendant
moved the wheeled bag, stating both that defendast“carrying” it and rolling it by the
handle. He testified unambiguously, however, tlgéddant was in possession of both bags.
Kreger testified that it was his intention to britige bags into custody with defendant, as
defendant was alone, and that he intended to coaduaventory search of the bags, pursuant
to department policy. Defendant asked if his bagddcbe turned over to his friend Collins,
but Kreger told him the bags had to be searchst Tihe defendant was handcuffed at the time
Kreger searched his bags.

Officer Nyman testified that defendant got off ttrain with two other people, then
departed from them to approach a woman. Nymarfiesstihat defendant approached her
before officers reached him, but that officers het defendant immediately afterward.
Nyman testified that defendant was “carrying twgdiaand was holding the handle of the
rolling bag when officers told him he was undereatr Nyman also testified that gang
members are “known to carry weapons,” so the affidead safety concerns in making the
arrest and search. Nyman said at the time of amwéfgters were not aware defendant had a
prior conviction for a weapon offense.

Defendant testified that he exited the train wielking to people he had met on it, then
saw that his friend Lindsey Collins was waitinggige him a ride. Defendant approached her,
put his bags down, and gave her a hug. At thattpsive whispered, “I hope they are not here
for you,” referring to the police officers. Officethen approached and confirmed defendant’s
identity, placing him under arrest. Defendant asiedollins could take his bags, and the
officers said they “had to check them out firstiieTofficers then wheeled the bags to the side
of the station and began searching the bags inndafg¢’s presence. The exact distance
between defendant’s location when he was handcafiddvhere his bags were searched is not
clear from any witness’s testimony. However, deentd testimony was that he and Collins
met on the walkway between the train and the stafibe officers then wheeled the bags over
to the side of the station to search them.

While searching defendant’s bags, Kreger founar af hair gel. Its appearance was not
noteworthy. Opening it to look within, he found agocontaining powder cocaine. Defendant
moved to suppress that evidence. After hearingmesty from Kreger, Nyman, and
defendant, the circuit court ruled the bags werthiwidefendant’'s control at the time of the
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arrest. The circuit court also noted that deferidatatus as a gang member “obviously played
a role not only in [the officers’] concern aboutattimight be within the immediate control of
the Defendant, but some other unspecified concamy’reasoned there was little distinction
to be made between defendant having access to poweand giving a friend of defendant
access to a weapon. The trial court consideredsdélaech to be an “inventory search ***
conducted incident to the Defendant’s arrest.”

Defendant was convicted in a stipulated bench amal sentenced to five and one-half
years’ imprisonment. On appeal, defendant contetitedearch of his luggage was not a valid
search incident to arrest. The State argued thagé iwas forfeited because defendant failed to
raise it in a written posttrial motion. The Statgued in the alternative that the trial court
properly denied the motion to suppress, becaussgheh was valid incident to defendant’s
arrest.

The appellate court examined this court’s ruling’eople v. Enoch, 122 Ill. 2d 176, 190

(1988), and its own precedent Reople v. Cox, 295 Ill. App. 3d 666, 670 (1998), and
concluded defendant did not forfeit his challengehie search, because it is a constitutional
issue raised in the trial court and cognizable postconviction petition. The appellate court
concluded the search was valid incident to deferslaarrest, because the bags were
immediately associated with his person, similathi® arrestee’s purse People v. Hoskins,
101 1ll. 2d 209 (1984). The appellate court alskl iee search was not limited to a brief search
for weapons. The officers were allowed to condutttarough search for weapons, including
the hair gel container located inside the luggdde appellate court, therefore, affirmed the
trial court’s judgment. 2011 IL App (4th) 100477.

We allowed defendant’s petition for leave to appdlaS. Ct. R. 315 (eff. Feb. 26, 2010).

Il. ISSUES

This appeal concerns whether the warrantlessts@defendant’s bags violated his right
to be free from unreasonable searches, or whelbiarsearch was reasonable under the
search-incident-to-arrest exception to the warreequirement. The defendant’'s chief
argument is that the search of his bags excee@epetfmissible scope of a search incident to
arrest—being handcuffed, he presented no threaidig access the bags to produce a weapon
or destroy evidence. Relying édmizona v. Gant, 556 U.S. 332 (2009), defendant argues the
search of his bags did not qualify for this excaptto the warrant requirement. The State
counters that defendant still had access to his ad presented a threat that justified a search
of the area within defendant’s control pursuartigoarrest. The State renews its argument that
defendant forfeited his challenge to the searcfaliiyng to raise it in a posttrial motion. As a
threshold matter, we take up the question of farfeifirst.

Forfeiture
To preserve an issue for review, a party ordiganust raise it at trial and in a written
posttrial motion.Enoch, 122 Ill. 2d at 186. Defendant acknowledges hkedato raise his
challenge to the search in a posttrial motion.
In Enoch, however, this court held three types of claines ot subject to forfeiture for
failing to file a posttrial motion: (1) constitutial issues that were properly raised at trial and
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may be raised later in a postconviction petitio2) ¢hallenges to the sufficiency of the
evidence; and (3) plain errodgl. at 190. In holding defendant’s challenge to therde was
not forfeited, the appellate court relied on thastdutional-issue exception.

The State contends thBhoch was a capital case, and the constitutional-issceion
stems from the special scrutiny exercised by thigtcin reviewing those cases. The State,
therefore, maintains that the constitutional-issyeeption applies only to capital cases, and
the appellate court erred in relying on that exioepin this noncapital case.

Contrary to the State’s argument, the constitatiassue exception recognized&noch is
based primarily in the interest of judicial econorie Post-Conviction Hearing Act provides
a mechanism for criminal defendants to assertahainviction or sentence resulted from a
substantial denial of their rights under the Uniftdtes Constitution, the lllinois Constitution,
or both. 725 ILCS 5/122-1(a) (West 2008). Postcctin proceedings permit inquiry into
constitutional issues that were not, and could heote been, adjudicated on direct appeal.
People v. English, 2013 IL 112890, { 22. If a defendant were prestudrom raising a
constitutional issue previously raised at trialdirect appeal, merely because he failed to raise
it in a posttrial motion, the defendant could siynpllege the issue in a later postconviction
petition. Accordingly, the interests in judicialeemmy favor addressing the issue on direct
appeal rather than requiring defendant to raiseatseparate postconviction petition.

The State’s argument th&inoch created special forfeiture rules for capital cases
likewise undermined by the other forfeiture excepsi recognized iknoch. In addition to the
constitutional-issue exceptiofsnoch observed that challenges to the sufficiency of the
evidence and plain errors are not forfeited byufailto raise them in a posttrial motion.
Challenges to the sufficiency of the evidence alathperrors are forfeiture exceptions that
apply to all criminal cases, not just capital ca8¥e conclude that the forfeiture exceptions
from Enoch apply to both capital and noncapital cases.

Defendant’s motion to suppress asserts a violatidwis constitutional right to be free from
unreasonable searches and seizures. The consi#litssue exception applies because
defendant raised the issue at trial and could haised it later in a postconviction petition.
Accordingly, we conclude that the appellate courtd chot err in applying the
constitutional-issue exception to forfeiture instbase.

Standard of Review

In reviewing a ruling on a motion to suppresss tourt gives great deference to the trial
court’s findings of fact and will reverse thosedings only if they are against the manifest
weight of the evidencd2eople v. Bridgewater, 235 Ill. 2d 85, 92 (2009). We reviege novo
the trial court’s legal ruling on whether eviderst®muld be suppressdd. at 92-93.

The defendant bears the burden of proof on a mdbosuppress evidence. 725 ILCS
5/114-12(b) (West 2008pPeople v. Lampitok, 207 Ill. 2d 231, 239 (2003). If the defendant
makes grima facie showing that the evidence was obtained in andllegarch or seizure, the
burden shifts to the State to provide evidencedionter the defendantisrima facie case.
People v. Gipson, 203 Ill. 2d 298, 306-07 (2003). The ultimate kenmdf proof remains with
the defendant, howevdd. at 307.
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Search Incident to Arrest

Warrantless searches @ee se unreasonable under the fourth amendment, sulbjeciaw

specific exception#Arizonav. Gant, 556 U.S. 332, 338 (2009) (quotiKgtz v. United Sates,

389 U.S. 347, 357 (1967)). Among the exceptiomsssarch incident to arre&ant, 556 U.S.

at 338. A search incident to arrest falls under liwes of analysis: search of the person of the
arrestee and search of the area under the cohtied arrestedJnited Sates v. Robinson, 414
U.S. 218, 224 (1973).

In this case, defendant madprama facie case that the evidence was obtained illegally by
showing the officers searched his luggage withowaarant. Seéipson, 203 Ill. 2d at 307
(defendant madeg@ima facie case by showing an officer searched the trunksotdr without
a warrant). To counter defendanpisma facie case, the State maintains the search was valid
under the search-incident-to-arrest exceptioneoathrrant requirement.

The appellate court held that the search of defet'sl luggage was valid incident to his
arrest under this court’s decisionHioskins. In Hoskins, the defendant ran from police officers
after being told she was under arrest for prositutAs she fled, the defendant either threw her
purse to the ground or dropped it. One of the efficcaught defendant, subdued her, and
handcuffed her behind her back. The other offiearched defendant’'s purse, finding an
envelope containing a hypodermic syringe and cecaiaskins, 101 Ill. 2d at 212. This court
held the search was valid incident to the deferislantest under the Supreme Court’s decision
in United Statesv. Robinson, 414 U.S. 218 (1973Hoskins, 101 Ill. 2d at 216.

In Robinson, the Supreme Court distinguished between two tyffesearch incident to
arrest: the search of the person arrested an@é#nelsof the area within his contrBbbinson,
414 U.S. at 224. These searches serve differergopes and are justified by different
concerns. A search of the person incident to hiestiis based on the need to disarm the
individual and to discover evidence. However, tharsh need not be justified by probable
cause to search for weapons or evidence; the sedrtdie person requires no additional
justification beyond the fact of his lawful custabarrest, which is itself justified by probable
causeld. at 235.

“The authority to search the person incident tavaflil custodial arrest, while based
upon the need to disarm and to discover eviderues dot depend on what a court may
later decide was the probability in a particulaeat situation that weapons or evidence
would in fact be found upon the person of the scispfe custodial arrest of a suspect
based on probable cause is a reasonable intrusier the Fourth Amendment; that
intrusion being lawful, a search incident to theesr requires no additional
justification.” Id.

The search of the area of the arrest, on the didued, must be justified by the possibility
that the arrestee might gain possession of a weapdestroy evidence. The scope of an area
search is, therefore, limited to the area withmdlrestee’s immediate contrGant, 556 U.S.
at 335.

WhethemHoskins SurvivedGant

On appeal to this court, defendant argues thist'sodecision inPeople v. Hoskins is no
longer good law following the United States Supre@mrt’'s 2009 decision ifrizona v.
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Gant. Defendant observes that @Gant, the Supreme Court reaffirmed the long-standing
principle that police officers may search incidem@rrest only the area within an arrestee’s
immediate control, meaning the area where he mgghh possession of a weapon or
destructible evidenc&ant, 556 U.S. at 335 (quotinghimel v. California, 395 U.S. 752, 763
(1969)). AlthoughGant involved the search of a vehicle, defendant maistthe reasoning of
that case applies to all searches incident totaabsogating bothlew York v. Belton, 453 U.S.
454, 459-63 (1981) (upholding searches of vehioteal containers within upon the arrest of
an occupant), anobinson, 414 U.S. at 234-36 (upholding searches of areé&stgerson and
containers within pockets, irrespective of indivatlzed likelihood of a weapon or evidence of
the arrest offense). Defendant contends this cobdiding inHoskins, that items immediately
associated with an arrestee’s person may be sehngtieno additional justification other than
a lawful arrest, can no longer be sustained. Adnghg, defendant contends the appellate
court erred in upholding the search of his luggaggerHoskins.

Defendant read&ant to have a broad reach. ant, the Supreme Court clarified the
search-incident-to-arrest exception as appliecetocle searches iBelton. Gant, 556 U.S. at
338. The Court observeBelton had been “widely understood to allow a vehiclercea
incident to the arrest of a recent occupant evémeife is no possibility the arrestee could gain
access to the vehicle at the time of the seatdhdt 341. The Court held that the broad reading
of Belton untethered the rule from the justifications ungied the exception for search of a
vehicle incident to arrestd. at 343. A search of the area of the arrest mugidiiied by the
possibility that the arrestee might gain possessi@weapon or destroy evidenbe.at 339;
Chimel v. California, 395 U.S. 752, 762-65 (1969). Based on the fundéaherinciples
underlyingChimel, the Court rejected the broad reading@dton and held that police officers
may “search a vehicle incident to a recent occupantest only when the arrestee is unsecured
and within reaching distance of the passenger campat at the time of the searclGant,

556 U.S. at 343. The decision@ant thus clarified and limited the search-incidenttoest
exception as applied to vehicles.

Hoskins, however, relied omRobinson’s rule for search of thperson incident to arrest.
“The search of the purse here was proper uRdkinson as incident to the defendant’s lawful
arrest. [Citations.] ThudRobinson authorizes a warrantless search of the defendpot'se,
which is immediately associated with defendant’sspe, simply on the lawful, custodial
arrest.”"Hoskins, 101 Ill. 2d at 217. Theloskins court separately considered arguments about
an inventory search, abandonment of the propemtytlee search of an area for evidence of an
offense.ld. at 218-21. Yet these parallel considerations daher or undermine thidoskins
court’s ruling on the purse as an object “immedyatessociated” with the person of the
arrestee: thaRobinson allows such a search.

Defendant does not point to, and we do not fimy;, portion of theGant decision that
indicates abrogation dRobinson’s holding on search of the person incident tosirrin no
prior case has the Supreme Court used the arba afttestee’s control as a limit on the search
of a person incident to arrest, and at no point@ant is such a limit imposed. Indeed, the
Supreme Court continues to ci®binson for a per se rule allowing a full search of the
arrestee’s person incident to arrest without aoldi justification other than the lawful arrest.
In Maryland v. King, 569 U.S. |, 133 S. Ct. 1958, 1970-71 (pah8 Supreme Court
reaffirmed the ruling ifRRobinson, stating:
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“ “The validity of the search of a person incidémt lawful arrest has been regarded as
settled from its first enunciation, and has remainetually unchallenged.United
Satesv. Robinson, 414 U.S. 218, 224 (1973). Even in that contdwd,Court has been
clear that individual suspicion is not necessapgdose ‘[tlhe constitutionality of a
search incident to an arrest does not depend otheshihere is any indication that the
person arrested possesses weapons or evidencéacIted a lawful arrest, standing
alone, authorizes a search.””

We therefore conclud&ant does not apply to a search incident to arreshefdefendant’s
person or items immediately associated with thesrddint's person. The search in those
circumstances is still controlled by the Supremer€® decision irRobinson. Our decision in
Hoskins, based on the rule Robinson, is undisturbed bgant.

WhetheHoskins Governs the Present Case

Having concluded that this court’s ruling Hoskins survives the United States Supreme
Court’s decision inGant, we now consider whethddoskins applies to the search of
defendant’s bags. When the object searched iseam of moveable personal property other
than the clothing on the arrestee’s back or an @gentained inside his clothing, as in a pocket
(seeRobinson, 414 U.S. at 220-24 (approving search of cigamtk found in arrestee’s coat
pocket)), the question arises whether this sitnatwuld be analyzed as a search of the person
or as a search of the area within his control.

In holding the defendant’s purse was immediatalyoaiated with her persoHhloskins
distinguished the Supreme Court’s decisioumted Sates v. Chadwick, 433 U.S. 1 (1977).
Hoskins, 101 Ill. 2d at 214-15. Th€hadwick Court held that the search of a 200-pound
double-locked footlocker belonging to the defendams not justified as a search of the area
under their control. When Chadwick and his two asges were arrested, one was sitting in
the front seat of a car while the other two weemding near the back of the car, after having
lifted the footlocker into the trunk. Before theitk could be closed and the engine started,
police officers arrested all three m&hadwick, 433 U.S. at 4. The police took the footlocker
into their “exclusive control” and transportedatthe Federal Building, where it was searched
an hour and a half later, revealing a large quanfitnarijuanald.

After rejecting the government’s argument that $barch of the footlocker, a moveable
item, was justified under the same logic as thetdiawbile exception” to the warrant
requirementi@. at 12-13), the Court turned to the question oftiwbieit was properly searched
incident to arrestid. at 14). The government argued that the searchpemsissible because
the footlocker was in the respondents’ possessioenvthey were arresteldl. Significantly,
the government conceded that at the time of thestsy “the footlocker was not within
respondents’ immediate controld.

The Court noted that a search incident to arrasttvo components, the search of the
arrestee’s person and the search of the areaHitwitis immediate control.’ 1d. (quoting
Chimel v. California, 395 U.S. 752, 763 (1969)). Given the governmeantiacession in
Chadwick on the question of “immediate control,” the factsatt the footlocker was
double-locked and could not have been accessedybyfdhe defendants, that it was too large
and heavy to have been carried away had one of éittempted to flee, and that it was secured
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by the police and transported to the Federal Bugdcombined with the delay before the
search was conducted, the Court held that thels@as not justified by the need to search the
area within the defendants’ control as part ofarateincident to arrestld. at 15.

The Court, however, did not specifically considérether the footlocker could have been
searched as part of a search of the persons dire defendants, perhaps because, given the
size, weight, and location of the item, such auargnt by the government would have been
fruitless. The Court did hold that “warrantlessrsbas of luggage or other property seized at
the time of an arrest cannot be justified as intide that arrest either if the ‘search is remaote i
time or place from the arrest,’ [citation] or ndgency exists.ld. The Court did not make any
specific mention of the permissible scope of adeaf a person incident to his arrest, because
the issue was not raised@madwick.

Chadwick also represents the only time the Court used themse “‘immediately
associated” in the context of a search incideattest. ThusChadwick counsels that a locked
200-pound footlocker, if seized during an arrest aearched at a remote location at a later
time, is “not immediately associated” with an atees but the Court has not provided an
example of an object that would qualify as “immeelia associated” with a person being
arrested. Nevertheless, the Court’s statementhbdbotlocker was an item “not immediately
associated with the person of the arrestee” hadommean that a search of the person
incident to his arrest may extend only to thosmgehat are “immediately associated” with
him. Seeg.g., Peoplev. Hoskins, 101 Ill. 2d 209 (1984) (holding that a defendamiirse was
immediately associated with her person and, thmdddoe searched incident to her arrest).

Hoskins and other cases have determined that an arrestetting, wallet, and other small
items of personal property can be “immediately asged” with him and, thus, subject to
search. Seee.g., People v. Dillon, 102 Ill. 2d 522, 529 (1984) (holding that seawfh
defendant’s wallet following his arrest was propéfpited Sates v. Maldonado-Espinosa,

968 F.2d 101, 104 (1st Cir. 1992) (search of camryag placed on a table next to handcuffed
suspect valid as incident to arrest because itwithsn reach of arresteelnited States v.
Johnson, 846 F.2d 279, 282-84 (5th Cir. 1988) (findingrskaof a briefcase incident to lawful
arrest valid);United States v. Gomez, 807 F. Supp. 2d 1134, 1143-44 (S.D. Fla. 2011)
(“Historically *** the broad grant of authority teearch [incident to arrest] includes highly
private articles on a person like a wallet or pueskriefcase, a backpack or personal bag, [or]
an address book or organizer ***gate v. Smith, 835 P.2d 1025 (Wash. 1992n(banc)
(holding that search of a defendant’s “fanny paakds valid incident to arrest despite the
defendant being handcuffed at the time of the $garc

The question presented by the present case istygeabf “association” is required before
a bag or other receptacle, not small enough twhtamed inside clothing, s&ebinson, 414
U.S. at 220, or carried as a purdeskins, 101 Ill. 2d at 215, meets this requirement. Dafin

!In a footnote, the Court explained that marijuare also found in the men’s suitcases. Because
the petition forcertiorari questioned only the appellate court’s suppresefotihe evidence in the
footlocker, the Court “need not pass on the legalft*** the search of the suitcasedd. at 5 n.1.
Thus, because this question was expressly not aedwehadwick cannot be read to hold that an
arrestee’s suitcase or other bag can never beheghas part of a search of his person incidentsto h
arrest.
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“immediately associated” in terms of the naturelwaracter of the object rather than in terms
of the defendant’s connection to the object attitine of arrest results in an unworkable rule
and produces unpredictable results.

A formalist categorization of possessions woultlysow confusion. For example, one
might be tempted to misrea@hadwick as stating that “luggage” is by its nature not
“immediately associated” with an arrestee’s pefs@ut “luggage” refers to “something that
is luggediesp : the belongings that a traveler carries with himta“suitcases, traveling bags,
and other articles containing a traveler's beloggihh Webster’s Third New International
Dictionary 1344 (2002). While some items are desijto be used as luggage, they may be
used for other purposes; other items such as datahd tote bags are used as luggage even
though not intended primarily for that purposethis particular case, the officers knew that
defendant was traveling; that is why they were wgifor him at the train station. Thus, any
bag that he was carrying, including his bag ofydatundry, could be called “luggage.”

However, the same bag in different circumstanagbihmot have been “luggage.” Indeed,
the photograph of the bag shows a soft-sided btgtén bag with a zipper closure and two
handles that would allow for the bag to be caroedr the arm or over the shoulder. The bag
also has two wheels and a retractable handle. iftendions of the bag are not provided in the
record, but it appears to be the size of a typgyeth bag or duffle bag. If used to carry
textbooks to university classes or basketball shoeshealth club, it would not fall into the
category of “luggage.”

The difficulty of categorizing bags as “luggagetends beyond the present case. A large
purse cannot necessarily be distinguished from allssuitcase based only on outward
appearances. Some women carry large quilted fabgs as purses; others use the same bags
as luggage when traveling. Some purses are desigiedk like backpacks; some people use
actual backpacks as purses; others use backpaduggage. Some backpacks have wheels
and a retractable handle, like the bag at issuberpresent case. A gym bag can be used as
luggage or to carry shoes and exercise wear. Abgmfmay be carried during a round of golf,
or by a golfer who is traveling.

A classification based on other factors would ipeilarly elusive. A learned treatise on
search and seizure suggests that only those iteashave an “intimate connection with a
person” can be considered “immediately associatatti him. 3 Wayne R. LaFave, Search

%A closer examination, however, reveals the Cour syseaking of separating possessions from the
arrestee by a significant distance or for a sigaiit period of time before the search:

“Once law enforcement officers have redudedgage or other personal property not
immedi ately associated with the person of the arrestee to their exclusive control, artehis no
longer any danger that the arrestee might gainsacttethe property to seize a weapon or
destroy evidence, a search of that property isongdr an incident of the arrest.” (Emphasis
added.Chadwick, 433 U.S. at 15.
The phrase “not immediately associated” modifiethbtuggage” and “other personal property.”
Chadwick cannot support ger se rule against searching luggage. This sentence sgihiethe
government’'s argument that the search of the fokélowas justified as a search of #rea of the
arrest. As noted above, the Court did not considiether theChadwick search might have qualified as
a search of the person.
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and Seizure § 5.5, at 283 (5th ed. 2012). Profdssiéave refers specifically to “small” items,
but the size of an object does not necessarilyméate its connection to an individual. One can
hypothesize any number of scenarios where a laoggeiohas an intimate connection to an
individual—a prosthetic limb, a wheelchair, a stdffanimal, or a musical instrument being
carried in a case. In any event, the professorayais of existing law is descriptive, not
prescriptive. We conclude no principled distinctaam be found in the size difference between
a purse and the bag at issue, or in a more swgeatition like its intimate connection to the
defendant.

Likewise, the length of time the defendant hasspéth a possession cannot adequately
mark the line of immediate association. This i®infation that arresting officers generally
will not know. In the present case, the officerd ha way of knowing whether the bag was in
defendant’s possession during his entire trip oetiwlr he left it in the baggage corral in the
train car. Even if available, such information waude irrelevant to whether the object was
immediately associated with the defendant at the bf his arrest.

Such analysis would leave law enforcement officpresecutors, and judges wondering
whether it is the size, shape, materials, functmmsome other attribute of an object, its
proximity to the defendant, or some combinatiothefse factors that determines whether it is
“immediately associated” with the defendant’s parsidhe Court has “traditionally recognized
that a responsible Fourth Amendment balance iswelk served by standards requiring
sensitive, case-by-case determinations of goverhmesd, lest every discretionary judgment
in the field be converted into an occasion for tibmsonal review.” Atwater v. City of Lago
Vista, 532 U.S. 318, 347 (2001). We thus reject a foishahtegorization of bag type or an
inquiry into degree of attachment.

In sum, we conclude that personal items suchgeseite packs found in pockets, wallets,
or purses may be searched incident to arrest nodulse they are by their very nature
particularly personal to the individual, but beaadlkey are in such close proximity to the
individual at the time of his arrest. In these sasiee personal nature of the object is merely a
proxy for its presence in the individual’'s possessiThe true measure of whether an object,
whether it is a cigarette pack or a suitcase, nenfediately associated” with an arrestee is
whether he is in actual physical possession ofothject at the time of his arrest. Seg.,
United States v. Matthews, 532 F. App’x 211 (3d Cir. 2013) (holding that s#aof arrestee’s
backpack was permissible under the fourth amendbesduse it was in his possession at the
time of his arrest and had to be transported wiith to the police station}Jnited States v.
Gordon, 895 F. Supp. 2d 1011 (D. Haw. 2012) (search refséee’s duffel bag, which he was
carrying over his shoulder at the time of his dtress proper as search incident to arrest,
despite his being handcuffed and in custody atithe of the search).

Under this test if the arrestee is, at the timhisfarrest, in actual physical possession of a
bag, it is immediately associated with the arresie@ is searchable, whether it is a bag of
groceries being carried or wheeled in a “grannig’ca duffle bag slung over one shoulder, or
a nylon bag being pulled behind him on wheels. Uige to which the bag is being put—as
luggage for a traveler or to haul dirty clothingd@daundromat is whether he is in actual
physical possession of the object. If it is nothis actual physical possession, like the
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footlocker inChadwick, a warrantless search may be justified on sonmer @isis, but not as a
search of the person incident to his arrest.

Such a test is consistent with the Court’s holglimgRobinson, Chadwick, andGant, with
this court’s holding irHoskins, and the Seventh Circuit’'s holding Wnited States v. Garcia,
605 F.2d 349 (7th Cir. 1979) (holding that searthand-carried luggage incident to lawful
custodial arrest did not violate the fourth amendtjieIts application is also clear.

Applying the rule of possession to this case, dbarch of defendant’'s bag was legal.
Officer Kreger testified that he saw defendantaféthe train and walk away “wheeling the
luggage bag and had the laundry bag slagj fround his shoulder.” The officers approached
defendant and were speaking to him when the wolmadsey Collins, approached. They had
already asked him his name and when he identiimdéif as Carlos Cregan, they told him to
“drop what he had in his hands and place his haetisnd his back.” Kreger agreed that the
wheeled bag was already sitting on the groundtated that the handle was “still in his hand.”
On cross-examination, Kreger stated that defendastalready under arrest when he asked if
Collins could take his bags. Kreger respondedithaas departmental policy to carry out an
“‘inventory search.”

Officer Nyman testified that when defendant gdttbé train, “I saw that he was carrying
two bags and approached him and asked him if he3adss Cregan, and he said that he was,
and | explained he needed to drop his bags; weahadrrant for his arrest.” According to
Nyman, the arrest and Cregan’s making “contact ieéhfemale” were almost simultaneous.
Nyman reiterated that defendant had his hand ohdhédle of the wheeled bag when Nyman
told him that he was under arrest. Defendant theppmkd both bags and was placed in
handcuffs.

Defendant testified that he approached his frievigl, Collins, put his bags down, and
hugged her. She whispered to him that she hoped“tteay”—meaning the approaching
officers—were not there for him. (Collins did nestify at the suppression hearing.) After he
was handcuffed, he asked if Collins could takebhaigs. The officers refused and “wheeled it to
the side of the station and started taking ounglistuff there.”

Defense counsel had argued that the civil nattiteeowarrant for unpaid child support
weighed against finding the actions of the poliffecers permissible. In effect, he argued that
despite the officer’s knowledge that defendant affiiated with a street gang, they had no
reasonable suspicion that he was carrying a weapoontraband in his luggage. Of course, a
search of the person incident to his arrest neddbagustified by reasonable suspicion.

*The Seventh Circuit has produced one case thatamuinsel a contrary resulinited Sates v.
Berry, 560 F.2d 861, 864 (7th Cir. 197 Befry 1), but that decision was vacated Ugited States v.
Berry, 571 F.2d 2 (7th Cir. 1978Bérry 11), on the basis th&hadwick was not the law at the time the
search irBerry | was carried out. Accordingly, the fruits of thatsch were not excluded.

To the extent that any vitality might have remdime the logic ofBerry | after its judgment was
vacated, the Seventh Circuit has explicitly deraag reliance on its analysis. “Moreover, contrary t
the defendant’s conclusion, this Circuit has natvipusly held thatChadwick changed the law
concerning the applicability of the doctrine of méees incident to arrest to personal effects, sisch
attache cases. The defendant dileded States v. Berry as support for this conclusion, but this Court
merely decided iBerry thatChadwick did not apply retroactively.Garcia, 605 F.2d at 357.
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Robinson, 414 U.S. at 235. The trial court noted the amnature of the offense underlying the
warrant, but also remarked on “the role of thedieafs in terms of their normal investigative
responsibilities, and how that connects up withstevice of a civil warrant.”

The court observed that the “fact that the Defehdeas a documented gang member
obviously played a role *** in their concern abautat might be within the immediate control
of the Defendant.”

“It is true that the cases focus on the Defendaruistrol or potential control based
upon proximity to implements of weaponry in thataomstance. *** [T]o the Court’s
mind there’s very little distinction to be had been the Defendant or someone who is
a friend or ally of the Defendant being given cohof possibly a dangerous weapon,
in a circumstance where the officers have a righbé concerned for their safety
because of the possible existence of a weapon.”

The court expressed concern about the “idea thagect can hand an implement of weaponry
to someone else, not necessarily reducing th@absible danger, but at the same time insulate
the property from being searched.”
Despite the civil nature of the warrant, the caancluded:
“I don’t think this means that the property wasnithin his immediate control at the
time of his arrest. Obviously, he was attemptingsxert control over the property by
giving it to someone else. And in that circumstanitewas appropriate that an
inventory search be conducted incident to the Dodatis arrest.”

We must give deference to the trial court’s firghirof fact unless against the manifest
weight of the evidence?eople v. Bridgewater, 235 Ill. 2d 85, 92 (2009). Based on the trial
court’s remarks, it is clear that the officers’ aont was deemed more credible and that the
court believed defendant was in full possessioth@tbags when he was placed under afrest.
The trial court’s finding that, based on their kriegge at the time, the arresting officers had a
“legitimate concern” about the possibility of a ywea in the bags, and that the wheeled bag
was within defendant’s “immediate control at thediof his arrest,” is not against the manifest
weight of the evidence. The trial court, howeved, ot make a clear distinction between a
search of the area within defendant’s immediatéroband a search of the person incident to
his arrest.

We conclude thatoskins does apply to the search of defendant’s bag. @genas in the
actual physical possession of defendant at the ¢iiies arrest, just as the defendant’s purse
was in her actual possessiorHaskins. Because the bag was in the actual physical psisses
of defendant when he was placed under arrest,staygersonal effect immediately associated
with his person. Accordingly, officers were allowdsearch the bags pursuant to a search of
the person incident to arrest.

*We note, as well, that even if the trial court fduthe defendant’s version of events to be more
credible, the defendant would have set the bagshdasvofficers approached to arrest him. The
resulting finding of possession would be the sabefendant could not avoid a finding of possession
by dropping the bags quickly, as such a distinctionild be untenable and inconsistent vhlibskins.
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Further Search of the Hair Gel Container

The defendant also contends that even if the Beafadhe luggage was lawful, the
extension of that search to the hair gel contamgde the luggage was unreasonable.

In Robinson, the Supreme Court held “in the case of a lawmfistadial arrest a full search
of the person is not only an exception to the warraquirement of the Fourth Amendment,
but is also a ‘reasonable’ search under that AmemtifnRobinson, 414 U.S. at 235. The full
search of the person included inside the packgafreites found in the defendant’s coat pocket.
Robinson, 414 U.S. at 236. Likewise, iHoskins, police officers did not violate the fourth
amendment when they opened an envelope found ittedgefendant’s purse and discovered
a hypodermic syringe and cocaiftaskins, 101 1ll. 2d at 212. UnddRobinson andHoskins, a
full search of an arrestee’s person includes ingpeof items and containers immediately
associated with the person.

We have held the search of defendant’s luggage peawmissible incident to his arrest
underRobinson andHoskins. As part of that search, the officers were erditie inspect the
hair gel container found inside the luggage. Wetdfore, conclude that the search of the hair
gel container was lawful incident to defendantsest. The trial court did not err in denying
defendant’s motion to suppress the evidence saizét search.

Because we conclude the trial court properly uphleé search as a search of the person
incident to arrest, we need not consider the Statejuments in favor of a search of the area
incident to arrest, whether the search might fatlar the exception for inventory searches, or
defendant’s argument that the State has forfeitedimventory search argument. As for
defendant’s related argument that the officers Ehbave given the bags to Ms. Collins, the
officers acted reasonably in declining to turn aberunknown contents of defendant’s bags to
his associate.

[1l. CONCLUSION

For the foregoing reasons, we affirm the appetiatet’s judgment affirming the denial of
defendant’s motion to suppress.

Affirmed.

JUSTICE BURKE, dissenting:

The defendant, Carlos Cregan, exited a passengierih Normal, lllinois, pulling a
wheeled luggage bag behind him. Three police afficacting pursuant to a civil arrest
warrant issued because of a failure to pay chifgpett, approached defendant and informed
him that he was under arrest. Defendant offereteastance and was handcuffed behind his
back. One of the officers then removed defenddmgjgage bag to the side of the train station,
searched the bag, and found a container of haitrggtle that container, the officer discovered
a packet of powdered cocaine.

Defendant was charged with unlawful possessioless than 15 grams of a controlled
substance. 720 ILCS 570/402(c) (West 2008). Hd alenotion to suppress the cocaine, which
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was denied. He was subsequently convicted of tlaegeld offense and the conviction was
affirmed on appeal (2011 IL App (4th) 100477).

In this court, the State maintains that the wdteas search of defendant’s luggage bag was
lawful under the fourth amendment as a search emtitb arrest. The State concedes, as it
must, that there was no possibility defendant cbalek retrieved and destroyed any evidence
from his bag that was related to the purpose oéthest, since the arrest was based on a failure
to pay child support. The State maintains, howethat “because the luggage was within
defendant’s area of reach” at the time it was $estcit was permissible to search the luggage
bag to ensure that defendant could not obtain @@reand threaten the safety of the arresting
officers.

The majority does not address this argument. &astdhe majority holdsua sponte that
any “object” which is in the “actual physical poss®n” of an arrestee at the time of an arrest
is part of the arrestee’s “persondupra 11 50-51), and may be searched under the rule
announced itJnited States v. Robinson, 414 U.S. 218 (1973), even if there was no lilczdith
of any danger to the arresting officers. This pss®a rule, the majority explains, does not
require that the arrestee literally be in physamaitact with the object at the time of arrest “as
such a distinction would be untenabl&ipra 59 n.4. Rather, an object is in an arrestee’s
possession and, therefore, part of his person vehgm “close proximity to the individual at
the time of his arrest3upra 1 50. Applying this rule, the majority concludasattdefendant’s
luggage bag was part of his person and was lawseiéyched incident to his arrest.

The majority’s possession rule has been expresgdgted by the United States Supreme
Court. It is also at odds with our own case law &nds no support elsewhere. For these
reasons, as well as others set forth below, | masgtectfully dissent.

The Majority’s Possession Rule Has Been Rejelotethe
United States Supreme Court

The fourth amendment to the United States Comistityprovides that “[t]he right of the
people to be secure in their persons, houses, paget effects, against unreasonable searches
and seizures, shall not be violated ***.” U.S. Copamend. IV. A search occurs within the
meaning of the fourth amendment when the governfiehtains information by physically
intruding’ on persons, houses, papers, or effgéiodridav. Jardines, 569 U.S. _ , 133
S. Ct. 1409, 1414 (2013) (quotitnited Sates v. Jones, 565 U.S.  ,  n.3,132 S. Ct.
945, 950 n.3 (2012))), or when the government iega@ constitutionally protected
“‘reasonable expectation of privacy’ Célifornia v. Ciraolo, 476 U.S. 207, 211 (1986)
(quotingKatz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurjing} search
conducted without a warrant issued by a neutralistrage who has found probable cause is
per se unreasonable under the fourth amendment, unledallst within one of a few
well-defined exceptions to the warrant requirem@etple v. Pitman, 211 Ill. 2d 502, 513
(2004).

The Supreme Court has held both that a travgbersonal luggage is an “effect” protected
by the fourth amendmentited Satesv. Place, 462 U.S. 696, 707 (1983)), and that a traveler
possesses a privacy interest in the contents ajrhier luggage bad36nd v. United Sates,

529 U.S. 334, 337 (2000)). That being the cases¢hech of defendant’s bag here, undertaken

-15 -



178

179

7180

7181

182

without a search warrant or finding of probablessgwas presumptively unlawfllrkansas
v. Sanders, 442 U.S. 753, 762 (1979) (“A lawful search of dage generally may be
performed only pursuant to a warrantalrogated on other grounds by Californiav. Acevedo,
500 U.S. 565 (1991).

The State maintains, however, that the searclefeihdlant’s luggage bag was permissible
because it fell within the search-incident-to-aresception to the warrant requirement. The
modern iteration of this exception begins wthimel v. California, 395 U.S. 752 (1969). In
that case, the defendant was arrested at his ho@melwarge of having burglarized a coin shop.
After informing him that he was under arrest, theesting officers searched the defendant’s
entire three-bedroom house, including the attie, darage, and a small workshop. Several
items were seized and subsequently entered intizese at the defendant’s trial.

The Supreme Court held that the search was naivaull search incident to arrest. The
Court explained that the search-incident-to-areegteption is justified by two purposes:
removing any weapons that could be used by thestagdo resist arrest, effect escape, or
endanger the arresting officer's safety, and prengrthe concealment or destruction of
evidence. Further, because the search incidentréstas justified by these rationales, the
permissible scope of the search is limited. Thesdimg officer may search only “the arrestee’s
person and the area ‘within his immediate contrabrstruing that phrase to mean the area
from within which he might gain possession of a pgraor destructible evidencdd. at 763.
Under this rule, the Court concluded that the deafthe defendant’'s home was unreasonable,
since it went well beyond a search of his persoarea from which he might have obtained a
weapon or destructible evidence.

Importantly, the Court it€himel rejected the view that a warrantless search intittea
lawful arrest may generally “extend to the ared thaonsidered to be in the ‘possession’ ” of
the arresteeld. at 760. Such a proposition, the Court observed|dcwithstand “neither
historical nor rational analysisld. As the Court stated, although a lawful arredifjes some
interference with the privacy of the arrestee, aesl not follow that any arrest, by itself,
“automatically” permits “further intrusions” inta@as in the possession of an arrestee that are
protected by the fourth amendment’s warrant requérg. Id. at 766 n.12. Otherwise, the
arrest could become a pretext, used by the govermntmeummage through a person’s house
and effects solely for general investigatory pugsos

Thus, the arrest i€himel did not automatically allow the arresting officéossearch the
entirety of the defendant's house—an area explicifrotected by the fourth
amendment—simply because the defendant was in ggeseof the house at the time of
arrest. From the beginning, then, the Supreme Gmastejected the notion that the sole factor
in determining the scope of a lawful search incidenarrest is whether an object is in the
possession of the arrestee.

The majority here, however, contends that its @gsisn rule is permitted undenited
Sates v. Robinson, 414 U.S. 218 (1973). IRobinson, the defendant was arrested for driving
without an operator’s permit. The arresting offisearched the defendant as a matter of course
and found what appeared to be a crumpled-up packaggarettes in the breast pocket of his
coat. Inside the package was heroin.
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Although there was no evidence to discover regardhe crime of driving without a
permit, and the arresting officer testified thadistnot believe he was in any danger, the Court
upheld the search as a lawful search incidentrestarin so holding, the Court emphasized that
it was confronted only with the validity of a sdaaf an arrestee’s person, rather than a search
of the area within his or her control. Acknowledygihat the “area of control” had been subject
to differing interpretations, the Court stated ¢hevas “no doubt” as to “the unqualified
authority of the arresting authority to search pleeson of the arresteeld( at 225), at least
when the arrestee is subject to a “custodial afrésthat context, the Court explained, the
danger to the arresting officer from “extended esype” to a suspect while taking him into
custody and transporting him to the police stagiostifies a full search of the person.
Id. at 234-35. This was true, the Court stated, tdgas of “what a court may later decide was
the probability in a particular arrest situatioattiveapons or evidence would in fact be found
upon the person of the suspedt” at 235.

The Court inRobinson thus held that a lawful, custodial arrest of asparbased on
probable cause, itself a “reasonable intrusion vtttk Fourth Amendment,” was sufficient,
standing alone, to justify a full search of theeatee’s persorid. Accordingly, because the
heroin was found on the defendant’s person follgnanlawful, custodial arrest, the Court
upheld the search as a lawful search incidentresar

In an influential concurring opinion, Justice Pdwexplained theRobinson decision in
terms of the defendant’s reasonable expectatigmiwdcy. Justice Powell observed that when
an arrestee is subject to a lawful, custodial &rtbe arrestee’s privacy interest in his or her
person “is subordinated to a legitimate and overgdyovernmental concernlt. at 237
(Powell, J., concurring). The search of the defatidgperson inRobinson was reasonable,
according to Justice Powell, because the privatrest protected by the fourth amendment
was “legitimately abated by the fact of arrestl. @t 238), and thus, there was no need for the
government to show any safety concerns or any Iptissbf destroying evidence.

The majority here reads tiebinson search-of-the-person rule as extending not ondy to
search of an arrestee’s clothing, or containeradoon the arrestee’s person like a cigarette
package, but to every object in an arrestee’s gegseat the time of arrest. The majority is not
the first to readRobinson this way. In the aftermath &obinson, some courts concluded that,
unlike Chimel, which held that an arrest of a person in his hodisl not, in every case,
automatically justify searching the entire houlebinson should be read as holding that an
arrest in public justifies not only a search of dreestee’s person, but also a search of all
personal effects in the possession of the arrestgm if those effects would otherwise be
protected by the fourth amendment’s warrant requérd. Just like the majority here, these
courts treated any effects in the possession drtfestee as merely an “extension of the person
and thus subject to search underted States v. Robinson without any showing of justification
based upon the facts of the individual case.” 3 Médy. LaFave, Search and Seizure § 5.5(a),
at 287-88 (5th ed. 2012) (collecting cases).

But the Supreme Court rejected this readinBatfinson in United Satesv. Chadwick, 433
U.S. 1 (1977). IrChadwick, railroad officials in San Diego alerted fedemalvlenforcement
officers that defendants Gregory Machado and Btitlgary’ had loaded a footlocker onto a

*The majority erroneously states that the defendar@hadwick were all menSupra § 37.
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passenger train bound for Boston that they susgpemtatained narcotics. When the train
arrived in Boston, federal officers observed Maahadd Leary claim the footlocker from a
baggage cart, place it on the floor and sit dowiit.of police dog with the officers signalled
the presence of a controlled substance insideoibtéotker.

Defendant Joseph Chadwick then joined Machado lagaty and, together with an
attendant, moved the footlocker outside to Chadwidar. Machado, Chadwick and the
attendant together lifted the footlocker into thenk of the car, while Leary waited in the front
seat. At that point, with the trunk of the carlsipen and before the car had been started, the
federal officers arrested all three defendants. fdwtlocker was then taken to a federal
building in Boston. An hour and a half after theeats, it was opened without a warrant and
discovered to contain large amounts of marijuana.

In the Supreme Court, the government argued, i) that the search of the footlocker was
a valid search incident to arrest. The governmenteded that the defendants could not have
gained access to the interior of the locked fod#oovhen they were arrested. However,
relying onRobinson, the government maintained that any privacy irgieam arrestee has in
property in his possession at the time of a cuat@drest is “ ‘legitimately abated’ ” by the fact
of the arrest itself. Brief for the Petitionéited States v. Chadwick, 433 U.S. 1 (1977) (No.
75-1721), 1977 WL 189820, at *56-57 (quotiRgbinson, 414 U.S. at 238 (Powell, J.,
concurring)). This proposition, coupled with thetfthat the police officers had probable cause
to believe the footlocker contained narcotics, ifiest the search. Further, according to the
government, it did not matter that the search aecuan hour and a half after the arrests
because the Supreme Court had upheld the probalde search of a defendant’s clothing at a
police station some ten hours after his arreblrited Statesv. Edwards, 415 U.S. 800 (1974).

The defendants, in contrast, maintained that ‘thgeusion of an arrest does not
automatically destroy the individual’'s Fourth Amemeht right to privacy in all of the
‘property in his possession,’ ” and that nothingrobi nson or Edwards suggested that it would
be “ ‘reasonable’ under the Fourth Amendment tadethrough all belongings in any way
associated with or in the ‘possession’ of the &eseven though not upon his person or within
his ‘immediate possession’ or within his ‘immediatetrol’ at the time of arrest.” (Emphasis
omitted.) Brief for the Respondentgnited Sates v. Chadwick, 433 U.S. 1 (1977) (No.
75-1721), 1977 WL 189821, at *74-75.

The government’s argument was accepted by twd@fJustices on the Court. Justice
Blackmun, in a dissenting opinion joined by JustiRehnquist, cited tdrobinson for the
assertion that a “custodial arrest is such a seritgprivation that various lesser invasions of
privacy may be fairly regarded as incidentaChadwick, 433 U.S. at 20 (Blackmun, J.,
dissenting, joined by Rehnquist, J.). Justice Biaak acknowledged that an “arrested person,
of course, has an additional privacy interest i dfjects in his possession at the time of
arrest,” but maintained that the “formality of oipiag a warrant in this situation” would not
have much practical effect in protecting fourth adment valuesld. Justice Blackmun
therefore would have held that the government ctadze and search any movable property
in the possession of a person properly arrestacinblic place.ld. at 19. In short, the dissent
in Chadwick adopted exactly the same position taken by themiajhere.
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However, the majority of the Supreme CourCimadwick rejected this position, and held
that the warrantless search of the footlocker veasivalid search incident to arrest. The Court
stated that “warrantless searches of luggage ar qttoperty seized at the time of an arrest
cannot be justified as incident to that arrestegiththe ‘search is remote in time or place from
the arrest,’ [citation], or no exigency exists. ®law enforcement officers have reduced
luggage or other personal property not immediatedgociated with the person of the
arrestee to their exclusive control, and thereoidamger any danger that the arrestee might
gain access to the property to seize a weaponsbroyeevidence, a search of that property is
no longer an incident of the arredtd! at 15 (majority opinion). Applying this rule, ti@ourt
held that, because “the search was conducted imanean hour after federal agents had gained
exclusive control of the footlocker and long aftee defendants] were securely in custody,” it
could not "be viewed as incidental to the arresa®justified by any other exigencyd.

The Court then directly addressed the governmeargsiment regardinéobinson and
Edwards. Those cases were distinguishable, the Courtdstsitece they involved searches “of
the person” rather than searches “of possessidhgwan arrestee’s immediate contrdt’ at
16 n.10. Searches of a person, according to thetCare “justified by’ the “reduced
expectations of privacy caused by the arrest” wagergearches of possessions within an
arrestee’s immediate control are riok. Accordingly, the defendants’ “privacy interesttie
contents of the footlocker was not eliminated sinf@cause they were under arreld.; see
alsoid. at 13 n.8 (“Though surely a substantial infringem of respondents’ use and
possession, the seizure [of the footlocker] diddwatinish respondents’ legitimate expectation
that the footlocker’s contents would remain privgtdn other words, while a custodial arrest,
and an officer’s “extended exposure” to an arrestiede taking him into custodyRobinson,
414 U.S. at 234-35), legitimately abates any realslenexpectation of privacy in the arrestee’s
person, an arrest does not, by itself, automayicate an arrestee’s privacy interest in any
and all of his possessions. To hold otherwise wautdthe risk of encouraging pretextual
arrests, used by the government to search throyghsan’s effects for general investigatory
purposes.

In a later opinion, Chief Justice Burger, the autbf Chadwick, emphasized the point:
“The essence of our holding @hadwick is that there is a legitimate expectation of privan
the contents of a trunk or suitcase accompanyirgiong carried by a person; that expectation
of privacy is not diminished simply because the e arrest occurs in a public place.”
Arkansasv. Sanders, 442 U.S. 753, 766-67 (1979) (Burger, C.J., coricgrin the judgment,
joined by Stevens, J.).

Chadwick thus explicitly holds that a custodial arrest daes, by itself, automatically
abate the arrestee’s reasonable expectation aiqyiv all objects in his or her possession at
the time of arrest; an@hadwick explicitly holds that a custodial arrest does rmt,itself,
automatically justify searching all objects in tigestee’s possession. The majority here, in
contrast, holds that a custodial arrest does,9a¥fjtautomatically justify searching all objects
in the arrestee’s possession. The majority’s hgldrdirectly at odds witlChadwick.

The majority does not acknowledge or addr€kadwick's treatment ofRobinson and
Edwards. Instead, the majority states ti@@ttadwick is irrelevant to its decision because “the
permissible scope of a search of a person inciddmst arrest *** was not raisedSupra  40.
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This simply is not true. The government’s seardiedent-to-arrest argument @€hadwick was
premised largely, if not entirely, on the idea tiia¢ Robinson search-of-the-person rule
extended to the footlocker in the defendants’ pesisa because of the reduced expectation of
privacy that accompanies a custodial arrest. ThartCexpressly rejected this argument,
thereby holding that a custodial arrest does ntatraatically justify searching every object in
the arrestee’s possession—the exact opposite opdisgion taken by the majority here.
Indeed, it is logically impossible to conclude t@adwick has no relevance to this case when
the very rule adopted by the majority here was psed in Justice Blackmun’s dissent, and
that rule was rejected by the Court.

And Chadwick is not the only problem confronting the majori@onsider the following
scenario. A police officer in a squad car runs mgoter check of a license plate on a nearby
vehicle. The check reveals that the registered owhée vehicle has an outstanding arrest
warrant for failing to appear in domestic courtaomatter of child support. The officer pulls
over the vehicle, confirms that the driver is tlehiele’s owner and informs him that he is
under arrest. The officer removes the driver framvehicle, handcuffs him and secures him in
the back of the squad car. The officer then searttievehicle and discovers contraband.

Applying the majority’s reasoning, the search loé¢ tvehicle would be a valid search
incident to arrest. The fact that the “object” sbad was a vehicle would be irrelevant
because, under the majority’s possession ruleisize, shape, materials, function, or some
other attribute” of the objectfpra T 49) plays no role in determining whether the cbie
part of, or immediately associated with, the age'stperson. Instead, the only relevant factor
would be whether the arrestee was in possessititeofehicle at the time of arrest. On that
guestion, there would be no dispute, since theedmvas physically occupying the vehicle at
the time of arrest. Thus, applying the majorityémsoning, the vehicle would be part of the
arrestee’s person and, even though the driver aadduffed in the back of the squad car at the
time of the search, the search would be lawfuldent to the arrest.

Of course the Supreme Court held just the oppasitrizona v. Gant, 556 U.S. 332
(2009). In that case, the Court held that polideeefs may not, incident to a lawful arrest,
conduct a warrantless search of an arrestee’s leehfter he has been removed from the
vehicle, handcuffed, and placed in a squad catedds an automobile search incident to a
recent occupant’s arrest is constitutional onkhé arrestee is within reaching distance of the
vehicle during the search, or if the police havasom to believe that the vehicle contains
“evidence relevant to the crime of arreRavisv. United States, 564 U.S.  , 131 S. Ct.
2419, 2425 (2011).

Thus, the majority’s possession rule was not sglyarely rejected i@hadwick, it also has
the effect of negating the Supreme Court’s decigiddant. Obviously, we have no authority
to do this.

The Majority Overrule®eople v. Hoskins
The majority opinion is not only at odds with pedent from the United States Supreme
Court, it is also at odds with our own decisiorPsople v. Hoskins, 101 Ill. 2d 209 (1984). In
Hoskins, the defendant approached an unmarked policenthagreed to perform an act of
“deviate sexual conduct” with two police officed/hen told that she was under arrest for
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prostitution, the defendant ran. As she fled, hese either fell or was thrown to the ground.
The defendant was subdued approximately 10 to 20 flem the police car and was
handcuffed behind her back. Her purse was therlsedrand cocaine was discovered inside.
Id. at 212.

This court upheld the search undesbinson. In so holding, the court distinguished
Chadwick, stating:

“The footlocker inChadwick understandably was not considered to be immegliatel
associated with the arrestee’s person. A pursebigoosly different in size and
character and has been considered to be difféfaetcourt inUnited States v. Berry
(7th Cir. 1977), 560 F.2d 861, 864, stated thatuese ‘might be characterized as
“immediately associated with the person of thesie®’ because it is carried with the
person at all times.” (See alf®ople v. Helm (1981), 89 Ill. 2d 34, 39-44 (Ward,
Underwood, and Moran, JJ., dissenting), and caged therein;United Sates v.
Graham (7th Cir. 1981), 638 F.2d 111dert. denied (1981), 450 U.S. 1034, 68 L. Ed.
2d 231, 101 S. Ct. 1748)nited Sates v. Venizelos (S.D.N.Y. 1980), 495 F. Supp.
1277;Sewart v. Sate (Tex. Crim. App. 1981), 611 S.W.2d 434.) It seemhesicin any
sensible construction that a purse is ‘immediassgociated with the person of the
arrestee.’ 1d. at 215.

Importantly,Hoskins did not uphold the search of the purse because @gect in the
possession of an arrestee is part of the arrespg'son, or because a custodial arrest
automatically justifies the search of every objacin arrestee’s possession. Rather, the court
upheld the search based on its determination #etking a purse is analytically similar to
searching an arrestee’s clothing or pockets, itemgich an officer has “extended exposure”
while taking the arrestee into custodoinson, 414 U.S. at 234-35). Indeed, every authority
cited byHoskins in support of its holding treated the questiors@irching a purse this way,
with no case holding that possession was the defifaictor in determining whether the purse
could lawfully be searched incident to arrest. Repntative of the cases relied upon by
Hoskins is United Sates v. Graham, 638 F.2d 1111 (7th Cir. 1981), in which the Seéken
Circuit stated:

“The human anatomy does not naturally contain eslepockets, pouches, or other
places in which personal objects can be converiecdirried. To remedy this
anatomical deficiency clothing contains pocketsadidition, many individuals carry
purses or shoulder bags to hold objects they wistave with them. Containers such as
these, while appended to the body, are so closslycaated with the person that they
are identified with and included within the concepbne’s person. To hold differently
would be to narrow the scope of a search of one’sgm to a point at which it would
have little meaning.Td. at 1114.

See alsoe.g., Dawson v. Sate, 395 A.2d 160, 167 (Md. Ct. Spec. App. 1978) (skiang a
purse is “analytically akin to a search of itemsrfd in an arrestee’s clothing or pockets”).

The majority here, however, holds that factorsaohtiioskins found legally relevant in
determining the scope of a search incident to aeesnow legally irrelevant. The majority
has, in short, overruled the analytical approa&brianHoskins and adopted an entirely new
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one. At no point does the majority acknowledge tai or attempt to justify its decision to
adopt a new possession rule under principlessapé decisis.

Hoskins, it should be noted, was not alone in its undaeditey of what constitutes a search
of a person undeRobinson. Professor LaFave, in his treatise on search amlire law,
summarizes the law on this issue and states thergiog rule: “A search is deemed to be ‘of a
person’ if it involves an exploration into an inlual’s clothing, including a further search
within small containers, such as wallets, cigarbtiges and the like, which are found in or
about such clothing. By contrast, *** [searches ag of the person when] directed at
containers and other personal effects which, gikiercircumstances, do not have this intimate
a connection with a person. This includes suitcaséssimilar containers in the possession of
the suspect, and also such containers and otremt®fivhich are not in the possession of the
suspect at the time the police either seize orchetlniem.” 3 Wayne R. LaFave, Search and
Seizure 8§ 5.5, at 283 (5th ed. 2012); see algg,d. § 5.3(a), at 190-91 (undBobinson, “the
police may search through the arrestee’s pocketdlety [and] other containers on the
person”);id. 8 5.2(c), at 143 n.63. (“ltems on the person saxtvallets may also be subjected
to warrantless search incident to arrest ***.”).

The majority, however, dismisses Professor LaFawtatement of the rule regarding
searches of the person because it is “descriptige,prescriptive.”Supra § 47. This is a
puzzling rationale. The primary purpose of a légzdtise is to describe the governing rules in
a specific area of law. Unless that descriptiomaEcurate—and the majority does not assert
that Professor LaFave has incorrectly describededugp Court precedent—there is no reason
to disregard it.

No Court Has Adopted the Majority’s Posses$toie
The majority cites only two cases in support 8hiblding that any object in the possession
of an arrestee is part of his person: an unpuldisipgnion,United States v. Matthews, 532 F.
App’x 211 (3d Cir. 2013), andnited Satesv. Gordon, 895 F. Supp. 2d 1011 (D. Haw. 2012).
Supra 9 50. Neither of these cases supports the majority.

In Matthews, the defendant was arrested, and a backpack heamgsng was seized. The
police officers placed the defendant in the badkséa police car and then searched the
backpack before placing it in the trunk. Insideljgediscovered a handgun, gloves, and duct
tape. The district court denied the defendant’sonaib suppress the contents of the backpack
and the circuit court affirmed.

Importantly, in upholding the warrantless seathh,circuit court dichot conclude that the
backpack was part of the defendant’s person uRdanson. To the contrary, the circuit court
expressly held that “the search could not be jestiunder the search incident to arrest
exception.”"Matthews, 532 F. App’x at 218.

The court upheld the search on the basis of aynerdated exception to the warrant
requirement, one the court named a “Search Purdaghe Transportation of an Arrestee.”
Id. at 221. This exception, the court explained,vedlgolice officers to search any seized
property at the time of arrest where the propesggli “must invariably be transported along
with the arrestee to the police statiold”at 225. In adopting this new exception, the coas
careful to limit its holding solely to the fact patn before it. In particular, the court didt

-22 -



71113

1114

1115

1116
1117

1118

1119

hold that its exception would apply in those siias where an arrestee is accompanied by
another person who is not arrested and who igdrtske responsibility for any property seized
by the policeld. at 227 n.1 (Ambro, J., concurring in part andaworing in the judgment).

The majority has thus miscitédatthews in two respects. FirsiMatthews does not hold
that any possession belonging to an arrestee magdrehed incident to arrest. In fact, the
court expressly held that the search of the badkpauld not be justified under the
search-incident-to-arrest exceptiohd. at 218. Second, in this case, defendant was
accompanied by another person, Lindsey Collins, whe not arrested or suspected of any
wrongdoing and who offered to take responsibildy the luggage badvatthews does not
address this situation.

The majority similarly misconstrueGordon. In Gordon, two items belonging to the
defendant were searched, a duffle bag and a waletmajority cite$sordon as holding that
the duffle bag was part of the defendant’s persath eould therefore be searched under
Robinson. Supra 4 50. The court did not so hold. What the could a&s that the wallet, which
was taken from the defendant's person when he wa&stad, could be searched under
Robinson. Gordon, 895 F. Supp. 2d at 1022-23. The search of thieldudig was analyzed as a
search of an area under the arrestee’s controthenskearch was upheld because “the bag was
within [the defendant’s] reaching distance at theet it was searchedd. at 1015, 1019-22.

In short, neither of the only two opinions citedthe majority in support of its possession
rule holds that every object in the possessiomadraestee is part of the arrestee’s person. In
fact, both opinions support the opposite conclusion

The Majority’s Possession Rule Is Vague

In certain respects, the majority opinion is quitsar. The “nature” and “character” of an
object 6upra i 43) are legally irrelevant in determining whetlam object is part of an
arrestee’s person. Further, the arrestee neecerivetally in physical contact with an object at
the time of arrest for the object to be part of dineestee’s persorsipra 1 59 n.4), and any
“inquiry into degree of attachment” is “reject[edupra 1 49). In addition, “the length of time
the defendant has spent with a possession” playslaan determining whether the object is
part of his persorSupra  48.

In other respects, however, the majority opinganclear. The majority states that objects
may be searched incident to arrest when they areltise proximity to the individual at the
time of his arrest.Qupra 1 50. But “close proximity” is an inherently indetninate phrase and
the majority never explains what it means or hgeokce officer in the field is to know when
an object is in close proximity to an arresteendty be that what the majority means by “close
proximity” is “reaching distance.” If so, then thmajority has completely eliminated the
distinction between searches of an arrestee’s 6pémand searches within the arrestee’s “area
of control” recognized by the Supreme Court in sasech afRobinson. That cannot be
correct.

The majority does reference one example which tgbvide clarity regarding its
possession rule, when it states that the defendafisadwick were not in possession of the
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footlocker when they were arrestefupra § 51. Recall that inChadwick, two of the
defendants picked up a footlocker, placed it intthek of a car, and were standing next to the
open trunk when they were arrested. It would appieam, that the majority’s definition of
possession does not include those situations wherarrestee releases an object just before
being arrested. But, confusingly, the majority alsmds that an arrestee cannot “avoid a
finding of possession” by releasing an object jbstfore he is arrestedsupra f 59
n.4)—exactly what happened@hadwick. The majority’s reference Bhadwick provides no
clarity.

Other parts of the majority opinion only furth@etconfusion. For example, the majority
emphasizes that the size and physical charactsristian object are irrelevant in determining
whether an object is part of an arrestee’s personthe majority also states that, because of
“the size, weight, and location” of the footlockerChadwick it would have been fruitless to
argue that it was part of the defendants’ pers@mz.a  40. Elsewhere, the majority states in
passing that the question presented in this casénéther an “item of moveable personal
property” should be analyzed as a search of theopeor a search of the area within his
control. Supra 1 36. Assuming that the majority means for thedvonovable” to have legal
significance, how is a police officer or judge tetermine if an object is “movable,” and
therefore within the possession rule, if its sigkeape, and other physical attributes are all
legally irrelevant?

The vagueness of the majority’s opinion undoulytetiéms, in part, from its decision to
create a new rule defining the person of an aredsased on the idea of “possessing” objects.
As the Supreme Court has observed, “there is na ware ambiguous in its meaning than
possession.National Safe Deposit Co. v. Sead, 232 U.S. 58, 67 (1914). But the majority’s
difficulties also stem from the fact that the States not argued for the adoption of the
majority’s new possession rule. The State’s printanytention in this court is that the luggage
bag was within defendant’s “area of reach” at iheetit was searched, and therefore it was
reasonable for the police officers to search tiggdge bag to ensure that defendant could not
retrieve a weapon and threaten their safety. Nosvireits brief does the State suggest or
request that this court adopt the possession rulelaced by the majority.

Of course, this fact in itself is not fatal. Caurdf review in lllinois possess the
discretionary authority to enter any judgment arsdkenany order that the case may require. lll.
S. Ct. R. 366 (eff. Feb. 1, 1994). But when a cgoes beyond the arguments raised in the
parties’ briefs and starts creating law on its oivlases the clarity that comes with subjecting
a proposed rule to adversarial testing. That ofdsas occurred here. The majority has adopted
a rule which is vague and unworkable.

To summarize my concerns, in adopting its rule #wery item in the possession of an
arrestee is part of his person, the majority squarentradicts the United States Supreme
Court’s decision inChadwick; negates the Court’s decision @ant; overrules our own
decision inHoskins with no mention ofstare decisis; dismisses one of the leading fourth
amendment scholar’s description of fourth amendmant (without ever finding that
description inaccurate); and adopts a vague, uratxbekrule that finds no support in any case
law, including the cases that the majority citesupport. And all this is done by the majority
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sua sponte, with the State never having asked this courtdmpa a possession rule and with
defendant having never been provided with noticanoopportunity to respond.

The majority opinion goes too far for me. In tbé&se, where the State is not advocating for
the adoption of a new rule, | would simply adherséttled precedent. The luggage bag being
wheeled along the ground was not a container whiachon defendant’s person, or in or about
defendant’s clothing, at the time of his arreste Tbarch of defendant’s luggage bag therefore
was not permissible as a search of the person (rutbenson.

The Luggage Bag Was Not in Defendant’s Are@aftrol

Because the present case is not governed bydhehsef-the-person rule &obinson, it is
necessary to consider whether the search of daféadmg was lawful as a search of an area
under the arrestee’s control. | would hold thatas not.

As noted, the search-incident-to-arrest exceptias recognized by the United States
Supreme Court il€himel v. California, 395 U.S. 752 (1969), where the Court held that th
permissible scope of a search incident to arredudies “the area ‘within his immediate
control’'—construing that phrase to mean the are fvithin which he might gain possession
of a weapon or destructible evidenckl”at 763. Some years later,Niew York v. Belton, 453
U.S. 454 (1981), the Supreme Court applied thecheiacident-to-arrest exception to vehicle
searches. In that case, the police officers remdhedbccupants of a vehicle stopped for a
traffic violation and conducted a warrantless searfcthe pocket of a jacket in the car. The
Court upheld the search and adopted a bright-lites holding that “when a policeman has
made a lawful custodial arrest of the occupanhad@omobile, he may, as a contemporaneous
incident of that arrest, search the passenger comeat of that automobile” and any
containers thereind. at 460. Of importance herBelton was widely read by courts as holding
that, although a search had to be made withinitheity of an arrest in order to fall within the
search-incident-to-arrest exception, there wasasurto show that the arrestee had a realistic
chance of getting inside the container being ses¢h order to destroy evidence or access
weapons. Moreover, this reasoning was widely agligside the context of vehicle searches.
See generally 3 Wayne R. LaFave, Search and Se#zbr&(a), at 293-94 (5th ed. 2012)
(collecting cases).

The Supreme Court subsequently revisited andfieldiBelton in Arizona v. Gant, 556
U.S. 332 (2009). Iant, the Supreme Court held tH2diton did not authorize police officers
to conduct a warrantless search of an arresteeaftea he had been removed from the vehicle,
handcuffed, and secured in a squad car. The Cotetithat “[t]o readBelton as authorizing a
vehicle search incident to every recent occupamtasst would thus untether the rule from the
justifications [.e., officer safety and preventing the destructiorewidence] underlying the
Chimel exception.”ld. at 343. Accordingly, the Court concluded thatl6Jce may search a
vehicle incident to a recent occupant’s arrest drtlye arrestee is within reaching distance of
the passenger compartment” with that determinatiaale “at the time of the searchd.
at 351. Because that condition was not met in #se defore it, the Supreme Court held that
the search was not a lawful search incident tcsarre

Relying primarily onGant, defendant maintains that the search in this waseunlawful
because, under the facts of this case, the pdiicers could not reasonably have believed that
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defendant could have gained access to the luggageatithe time it was searched. However,
becaus&ant involved an automobile search, the State conteardsthe appellate court below
agreed, thaGant applies only to vehicle searches.

The United States Supreme Court has not yet asitteshether its decision @ant is
limited solely to vehicle searches. Davis v. United Sates, 564 U.S. __ , 131 S. Ct. 2419
(2011), the Court held that although a vehicle deawvas unlawful undeGant, the
exclusionary rule would not apply because the pdhad conducted the search in reliance on
judicial precedent that predat&ahnt. Davis involved the search of a vehicle and, thus, the
Court had no occasion to consider in that case lveh@&@ant applied outside the context of
vehicle searches. Other courts have, however, deresi this issue. ldnited Statesv. Shakir,

616 F.3d 315 (3d Cir. 2010), the United States ColuAppeals for the Third Circuit applied
Gant and upheld the search of a bag at the feet ofrastae after he had been handcuffed and
arrested. As in the case at bar, the governmenedrthatGant was limited solely to vehicle
searches and, thus, was irrelevant to determihi@ggasonableness of the search. Fiakir
court rejected this contention, explaining:
“We do not readsant so narrowly. Thé&ant Court itself expressly stated its desire to
keep the rule oBelton tethered to ‘the justifications underlying t@himel exception,’
id., andChimel did not involve a car search. Moreover, as we natexye, many courts
of appeals perceivdselton to establish a relaxed rule for searches incitteatrest in
all contexts. [Citations.] Becauggant foreclosed such a relaxed readingBefton,
there is no plausible reason why it should be heldlo so only with respect to
automobile searches, rather than in any situatiberg/the item searched is removed
from the suspect’s control between the time ofattest and the time of the search. ***
[We] readGant as refocusing our attention on a suspect’s alfitynability) to access
weapons or destroy evidence at the time a seacateint to arrest is conductedd. at
318.

See alsog.g., United Sates v. Taylor, 656 F. Supp. 2d 998, 1001-02 (E.D. Mo. 2009); 3
Wayne R. LaFave, Search and Seizure § 5.5(a),6a{52B8 ed. 2012) (stating th&ant should

be applied outside the vehicle context). Like tbertin Shakir, | believe thaGant is relevant
here.

That being said, it must be determined whethegrtddnt was “within reaching distance”
of his luggage bag at the time it was being searsheh that the police officers conducting the
search could reasonably have believed that deférmbamd gain access to it. The appellate
court stated that defendant “was within arm’s réa¢tnis bag during the search (2011 IL App
(4th) 100477, 1 26), and the State, in its briethis court, similarly maintains that “the
luggage was within defendant’s area of reach.” Basethis, the State contends that although
defendant was handcuffed behind his back, and oieted by the police officers, he
nevertheless presented a safety risk, because uid bave approached the luggage bag,
kicked it to Collins, or otherwise have possiblg@gsed its contents. The difficulty with the
State’s argument is that there is no evidence adrceto support the assertion that defendant
was within arm’s reach of the luggage bag at theetit was searched. At the suppression
hearing, neither Officer Kreger nor Officer Nymaasiasked about the proximity of defendant
to his bag at the time of the search. The onlyrtesty on this point came from defendant:
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“Q. And did you observe the officers examine ybags?

A. Yes, they wheeled it to the side of the statiod started taking out all my stuff
there.

Q. In your presence?

A. Huh, while | was there.

Q. While you were standing there?
A. Yes.”

From this testimony it is unclear where the luggaag was in relation to defendant. The “side
of the station” could have been 5 feet from defemda 50.

There must be some evidence that an arreste¢hmweaching distance of luggage at the
time it is searched in order to come within thesoeable accessibility rule set forth@ant.
See,eg., Sate v. Robalewski, 418 A.2d 817, 823 (R.l. 1980) (“some approximataf the
distance between the arrestee and the object sehixfundamental to a determination of the
guestion of whether an object lies within an age'stimmediate control”). This is particularly
true in cases such as this, where defendant wds temtidcuffed behind his back and
outnumbered by police officers. Compé&sakir, 616 F.3d at 321 (finding a valid search
incident to arrest where the defendant was hanedwihd outhumbered by police officers, but
the bag being searched “was literally at his feetijh United States v. McCraney, 674 F.3d
614, 619-20 (6th Cir. 2012) (the defendant, who wmaishandcuffed, was “two or three feet
from the rear bumper” of the car being searched #wd, was not “ ‘within reaching
distance’ ” of the passenger compartment).

It is impossible to determine whether the officersthis case could reasonably have
believed that defendant was “within reaching dis&drof his luggage bag at the time of the
search. Accordingly, the State failed to meet itsdbn of establishing that the warrantless
search of defendant was valid as a search incidemtrest. Se&nited Sates v. Jeffers, 342
U.S. 48, 51 (1951 Boykinsv. State, 717 S.E.2d 474 (Ga. 2011) (holding that the govent
failed to meet its burden of showing that a sedethwithin the search-incident-to-arrest
exception when there was no evidence regardingritn@mity of defendant to the area being
searched).

The State also relies dynited Sates v. Garcia, 605 F.2d 349 (7th Cir. 1979). But that
case, in addition to predatir@@ant by 20 years, is distinguishable on its factsGhrcia, the
government established that the defendant, whawatlsandcuffed, was “within one foot” of
the suitcases at the time they were searclieét 352. Here, in contrast, the State simply
failed to offer proof showing the location of thegfage bag in relation to defendant at the time
of the search.

The State does not contend that any exceptionetavarrant requirement, other than the
search-incident-to-arrest exception, is applicablehis case. The warrantless search of
defendant’s luggage was thpsr se unreasonable and the circuit court erred in denyin
defendant’s motion to suppress.

Lastly, the State contends that the exclusionaley should not apply in this case because
the “officers acted in good faith and in relianeceHoskins.” As noted, howevertioskins is
inapposite. The good-faith exception to the exolary rule is therefore inapplicable.
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Conclusion

In Gant, the Supreme Court “refocus[ed] our attention ausgpect’s ability (or inability)
to access weapons or destroy evidence at the tisearah incident to arrest is conducted.”
Shakir, 616 F.3d at 318. Under this standard, it is deat the circuit court erred in denying
defendant’s motion to suppress because the Sikd fa show that defendant’s luggage bag
was within his reaching distance at the time it vgaarched. Accordingly, defendant’s
conviction should be reversed. Seg,, Peoplev. Qurles, 2011 IL App (1st) 100068, 1 42 (and
cases cited therein).

The majority, however, avoids this straightforweadult. It affirms defendant’s conviction
only by sua sponte changing the search-of-the-person rule, broadethiagrule so that any
object within the close proximity of an arresteeléemed part of his person. In this way, the
majority eliminates the need to show any likelihdbdt defendant reasonably could have
accessed the interior of his bag at the time it semched. Because the Supreme Court has
unequivocally rejected the majority’s definitionafkearch of a person, and for the additional
reasons stated above, | respectfully dissent.

JUSTICE FREEMAN joins in this dissent.
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