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OPINION

Defendant, Wade Beachem, was convicted in the circuit court of
Cook County of possession of a controlled substance with intent to
deliver (7201LCS570/401(a)(1)(A) (West 2004)) and was sentenced
to six years' imprisonment. Defendant appealed his conviction and
argued, inter alia, that he was entitled to credit for time served under
section 5-8—7 of the Unified Code of Corrections (730 ILCS5/5-8-7
(West 2004)), for the time he spent in the Sheriff’s Day Reporting
Center program. The appellate court agreed with defendant and
amended the mittimus to grant defendant 171 days of credit for the
days he actually reported to the Day Reporting Center. 374 [11. App.
3d 145. The State filed a petition for leave to appeal pursuant to
Supreme Court Rules 612 (21011l. 2d R. 612) and 315 (210 11l. 2d R.



315). This court granted the State' s petition, and, for the following
reasons, we affirm the judgment of the appellate court.

BACKGROUND

Defendant was arrested on the evening of March 3, 2004, after
police officers, executing a search warrant, discovered two plastic
bags containing crack cocainein defendant’s closet. Defendant was
charged by indictment with possession of acontrolled substancewith
intent to deliver (720 ILCS 570/401(a)(1)(A) (West 2004)), a Class
X offense.

Prior to trial, defendant was assigned to the Sheriff’s Day
Reporting Center program (Program) for 258 days and actually
reported to the Day Reporting Center (Center) on 171 days.' The
record before this court does not provide specific information
concerning defendant’ sinvolvement in the Program. For instance, it
does not specify when defendant was assigned to the Program, when
defendant’ s enrolIment was terminated, or the number of hours per
day that defendant spent at the Center. However, despite these
deficiencies, the partiesdo not dispute that defendant was assigned to
the Program for 258 days and spent between three and nine hours at
the Center on 171 days. Since neither party disputes the accuracy of
these facts, we accept them as true for the purpose of the present
appeal.

The Cook County sheriff operates the Program to comply with a
consent decreethat capsthe number of inmatesthat the Cook County
jail isallowed to house. See Duran v. Elrod, 713 F.2d 292 (7th Cir.
1983). This consent decree requires the sheriff to release prisonersin
order to keep thetotal jail population under this cap. To that end, the
district court entered an order directingthe sheriff to reease“on their
own recognizance the persons held in default of thelowest amount of

At the outset, we note that the program defendant was assigned to is
titled the “ Day Reporting Center.” Thetitle given to this program iseasily
confused, however, with the physical |ocation to which defendant actually
reported. Therefore, for clarity’ s sake we will refer to the Day Reporting
Center program as the “Program” and to the physical fecility where
defendant spent time as the “Center.”
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bail, and among persons held on the same amount of bail the ones
who have been confined for the longest time.” Duran, 713 F.2d at
294,

For information on the Program, the parties have referred this
court to the Cook County sheriff’ soffice Web site. The Cook County
sheriff’s office Web site describes the Program as a “one-of-a-kind
intensive supervision program that reduces overcrowding in Cook
County Jail while providing services and direction for pretrial non-
violent participants.” http://www.cookcountysheriff.org/dcsi/day.html
(last visited April 21, 2008). The typical participant in the Program
is“male, non-violent, and in pre-trial status usually on drug-related
charges.” http://www.cookcountysheriff.org/dcsi/day.html (last
visited April 21, 2008). Upon entry into the Program, each participant
must complete an eight-day orientation. At the end of the orientation
the participant is evaluated and placed onto a “program track.” The
tracks“vary inintensity from nine (9) hoursto three (3) hoursdaily.”
http://mww.cookcountysheriff.org/dcsi/day.html (last visited April 21,
2008). “The basic concept is to acclimate the participant to the daily
routine of reporting to a strictly supervised environment.”
http://www.cookcountysheriff.org/dcsi/day.html (last visited April 21,
2008). “ Every participant is subject to mandatory daily attendance and
drug testing. Any offender who fails to adhere to the rules of the
Programisreincarcerated. Suchinfractionsinclude: excessivetardiness
and absentesism, new arrests or disregardfor [ Program/Center] rules.”
http://www.cookcountysheriff.org/dcsi/day.html (last visited April 21,
2008).

The Program is administered through the Cook County sheriff’s
office’ sDepartment of Community Supervisionand Intervention. The
Department of Community Supervision and I ntervention administers
“al programs *** for inmates outside the Department of
Corrections.” http://www.cookcountysheriff.org/dcsi/index.html (last
visited April 21, 2008). The Department of Community Supervision
and Intervention “maintains its own Fugitive Unit to locate and
reincarcerate AWOLs from its programs.”
http://www.cookcountysheriff.org/dcs/index.html (last visited April
21, 2008).

Following abenchtrial, defendant wasfound guilty of possession
with intent to deliver and sentenced to the minimum term of six
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years imprisonment with a 26-day credit for time served. The 26
days of credit given by the trial court reflected the time defendant
spentinactual physical confinement. Thetrial court madeno mention
of, nor was there any discussion of, giving defendant credit for his
time in the Program and/or at the Center.?

On appeal, defendant argued, and the appel late court agreed, that
defendant should have received additional credit for thetime he spent
intheProgram prior totrial. 374 1ll. App. 3d 145. The appellatecourt,
citingthiscourt’ sopinionin Peoplev. Campa, 217 I11. 2d 243 (2005),
granted defendant credit for the 171 days he reported to the Center.
In doing so, the appellate court declined to extend the logic of either
People ex rel. Morrison v. Selaff, 58 I1l. 2d 91 (1974) (time spent
whilereleased on bond did not count astime in custody for purpose
of credit for time served), or Peoplev. Ramos, 138 111. 2d 152 (1990)
(time spent in home confinement as a condition of bond did not
constitutebeingin* custody”), asneither case dealt with the Program.
The appellate court also declined to follow an appellate court
decision, Peoplev. Martin, 357 I1l. App. 3d 663 (2005) (holding that
adefendant in the Program was not in custody for purposes of section
5-8-7). The appellate court noted that while Martin dealt with the
Program, the opinion relied on Ramos and rejected the later affirmed
logic of Campa. 374 1ll. App. 3d at 151. Accordingly, the appdlate
court found that under the present circumstances, defendant was “in
‘custody’ astheterm isused in the sentencing credit provision of the
Unified Code of Corrections (730 ILCS 5/5-8-7(b) (West 2004)).”
374 11l. App. 3d at 153.

However, theappd late court held that defendant wasentitled only

to credit for the days he actudly reported to the Center. 374 111. App.
3d at 153. The appellate court noted that a defendant who is held in

*Despite the apparent forfeiture argument, the State, as appellant, has
not raised the issue of forfeiture before this court. Likewise, there is no
indication that the State raised forfeiture before the appellate court.
Therefore, because forfeitureis* ‘in the nature of an affirmative defense
that the State may either raise, waive, or forfeit’ ” (Peoplev. Blair, 2151l1.
2d 427, 442 (2005), quoting People v. Stivers, 338 111. App. 3d 262, 264
(2003)) the forfeiture argument is itself forfeited. Accordingly this court
will address the merits of the present case.
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custody for even part of aday isentitled to credit against his sentence
for al of that day, but the court was “not prepared” to give defendant
258 days credit “for the entire period during which [defendant] was
potentidly subject to the restrictions of the sheriff’s Day Reporting
Center program.” 374 11l. App. 3d at 153, citing People v. Quintana,
332 I1l. App. 3d 96 (2002). Thus, while the appellate court gave
defendant afull day’s credit for the few hours defendant spent at the
Center on 171 days, it denied credit for weekends, holidays, and
excused court dates when defendant did not report to the Center

The State, as appellant, asserts that the appellate court erred in
granting defendant credit for the time spent in the Center, claiming
that defendant was not in “custody” within the meaning of section
5-8-7.

STANDARD OF REVIEW

The fundamental question presented is whether defendant’s
participation in the Program constitutes being in “custody” as that
term is contemplated by section 5-8-7. As this is a question of
statutory interpretation and does not involve disputed facts, our
review is de novo. People v. Cordell, 223 IlI. 2d 380, 389 (2006);
People v. Cosenza, 215 1I. 2d 308, 314 (2005).

ANALYSIS

The primary objective of statutory interpretation is to ascertain
and give effect totheintent of thelegislature. Peoplev. Perry, 224 ll.
2d 312, 323 (2007). This inquiry “must always begin with the
language of the statute, which isthe surest and most reliableindicator
of legidativeintent.” Peoplev. Pullen, 192 I11. 2d 36, 42 (2000). See
also Campa, 217 1ll. 2d at 252, citing People v. Woodard, 175 11l. 2d
435, 443 (1997). We condrue the statute as a whole and afford the
language of the statute its plain and ordinary meaning. People exrel.
Devine v. Sharkey, 221 1ll. 2d 613, 617 (2006), citing People v. A

*Neither party has disputed the appellate court’s determination that
defendant was not entitled to credit for the time he was in the Program but
was nonethel ess not obligated to report to the Center. Accordingly, we do
not review this determination.
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Parcel of Property Commonly Known As 1945 North 31st Street,
Decatur, Macon County, Illinois, 217 111. 2d 481, 499 (2005). “Wedo
not view words and phrases in isolation but consider themin light of
other relevant provisionsof the statute.” Campa, 217 11l. 2d at 252-53
(citing Peoplev. Maggette, 195111. 2d 336, 348 (2001), and Michigan
Avenue National Bank v. County of Cook, 191 Ill. 2d 493, 504
(2000)). Accordingly, we begin our analysis by considering the
meaning of the term “custody” as used in section 5-8—7.

Section 5-8-7 provides, in relevant part, that “(b) [t]he offender
shall be given credit on the determinate sentence or maximum term
and the minimum period of imprisonment for time spent in custody
as aresult of the offense for which the sentence was imposed ***.”
730 ILCS 5/5-8-7(b) (West 2004).

The State argues that the appellate court erred in concluding that
the Program falls within section 5-8-7's meaning of the term
“custody” because only “actual confinement or incarceration” is
sufficient. Thus, the State argues that credit for time served is not
appropriate under section 5-8—7 because the Program represents a
“lesser restraint” that is not the “equivalent of custodia
confinement.”

Theterm “custody” is not defined by section 5-8—7 nor any other
relevant statue. Asnoted in Campa, theterm * custody” is not defined
under either the Code of Criminal Procedure of 1963 (725 ILCS
5/100-1 et seq. (West 2004)) or the Criminal Code of 1961 (720
ILCS 5/1-1 et seq. (West 2004)). Campa, 217 Ill. 2d at 253.
Likewise, “custody” isnot definedinthe Unified Code of Corrections
(7301LCS5/5-1-1 et seq. (West 2004)). Where atermisnot defined,
“we must assume that the legislature intended the term to have its
ordinary and popularly understood meaning.” Maggette, 195 Ill. 2d
at 349. Therefore, despitethe General Assembly’ spower tomake“ *a
reasonable definition of thetermsusedinanact’ ” (Perry, 224 111. 2d
at 326-27, quoting 34 I11. L. & Prac. Satutes 851, at 86 (2001)), “[i]t
is entirely appropriate to employ the dictionary as a resource to
ascertain the meaning of undefined terms.” Price v. Philip Morris,
Inc., 219 Ill. 2d 182, 243 (2005), citing People ex rel. Daley v.
Datacom Systems Corp., 146 111. 2d 1, 16 (1991). See aso Peoplev.
Sillom, 361 111. App. 3d 901, 909 (2005) (It isappropriateto turnto
adictionary when determining the meaning of an otherwiseundefined
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word or phrase’; citing People v. Ward, 215 I11. 2d 317, 325 (2005),
and Peoplev. Blair, 215 I1l. 2d 427, 439-45 (2005)).

The definition of “custody” is very expansive. Black’s Law
Dictionary underscores the spectrum of state control that can
constitute “custody” by breaking the term down into five different
forms. “ Constructive custody,” theleast burdensomeform, isdefined
as “custody of a person (such as a parolee or probationer) whose
freedom is controlled by legal authority but who is not under direct
physical control.” Black’s Law Dictionary 412 (8th ed. 2004).
“Constructivecustody” isdistinguished from themore onerousforms
of both “penal custody” and “physical custody.” “Penal custody” is
defined as“ [ c]ustody intended to punish acriminal offender.” Black’s
Law Dictionary 412 (8th ed. 2004). “Penal custody” can be further
distinguished from*“ physical custody,” whichisdefined as* [ c]ustody
of aperson (such asan arrestee) whose freedom isdirectly controlled
and limited.” Black’s Law Dictionary 1183 (8th ed. 2004).

In fact, as this court has previously noted, “custody” “ ‘is “very
elastic and may mean actual imprisonment or physical detention or
mere power, legal or physical, of imprisoning or of taking manual
possession.” ’ ” Campa, 217 Ill. 2d at 254, quoting Peoplev. Campa,
353 Ill. App. 3d 178, 182 (2004), quoting Black’s Law Dictionary
347 (5th ed. 1979). Therefore, custody may encompass varying
degrees of state control.

General usage dictionaries likewise give a broad definition for
“custody.” Webster's Third New International Dictionary defines
“custody” as “judicial or pena safekeeping: control of a thing or
person with such actual or constructive possession as fulfills the
purpose of the law or duty requiring it: imprisonment or durance of
persons or charge of things.” Webster’'s Third New International
Dictionary 559 (1993).

“A statuteisambiguouswhenitiscapable of beingunderstood by
reasonably well-informed persons in two or more different senses.”
InreJ.W., 204 1ll. 2d 50, 85 (2003), citing Peoplev. Jameson, 162 I11.
2d 282, 288 (1994). Section 5-8—7 is ambiguous because the term
“custody” has several definitions and nothing in the context of the
statute provides any indication as to the appropriate definition.
Because section 5-8-7 is ambiguous, the question before this court
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is what degree of control the legislature intended when it used the
term “custody.”

This court has developed two distinct lines of cases interpreting
the meaning of the term “ custody” in other contexts. The State urges
this court to follow the Morrison and Ramos cases. In Morrison and
Ramos this court determined that a defendant on bond was not in
“custody” for purposes of section 5-8—7. Defendant, on the other
hand, asserts that Campa is applicable. In Campa, this court
determined that a defendant in the Program was in “custody” for
purposes of the speedy-trial statute. Defendant arguesthat the Campa
decision is more analogous, as Campa actually deat with the
Program and not with a defendant on bond. The State, while
acknowledging that Campa had to do with the Program, nonethe ess
argues that Campa is inapplicable because Campa dealt with the
meaning of “custody” asthat termis used in the speedy-trial statute,
but Morrison and Ramos dealt with credit for time served. For the
reasonsthat follow, we agree with defendant.

The State argues that this court should follow the Morrison and
Ramos decisions and find that “custody” means actual physical
confinement. In Morrison, this court concluded that the defendant
who was rel eased by the court on bail was not eligible to receive
credit for time served under section 5-8-7. In reaching this
conclusion, this court reasoned that “ custody” “does not include the
period of time during which the defendant was released on bail but is
predicated upon his confinement.” Morrison, 58 11l. 2d at 94.

The reasoning of Morrison was extended by Ramos, where this
court concluded that a defendant who was on home electronic
monitoring as a condition of his bond was not in “custody” for the
purpose of section 5-8—7. This court reached this conclusion despite
defendant’ sbeing confined to hishomefor 168 days during which he
was allowed to leave only three times. Ramos, 138 111. 2d at 154 (the
defendant was allowed to go to his arraignment and his attorney’s
office and to attend the birth of his child; he was denied permission
to visit the dentist). In reaching this conclusion, the court noted the
significant differencesin the degree of liberty and personal intrusion
that a defendant on electronic monitoring faces as opposed to a
defendant who is confined in ajail or prison. The court reasoned:
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“Home confinement, though restrictive, differsin severa
important respects from confinement in ajail or prison. An
offender who is detained at home is not subject to the
regimentation of penal institutions and, once inside the
residence, enjoysunrestricted freedom of activity, movement,
and association. Furthermore, a defendant confined to his
residence does not suffer the same surveillance and lack of
privacy associated with becoming a member of an
incarcerated population.” Ramos, 138 I11. 2d at 159.

The court further noted that previous cases had not expressly stated
that “ section 5-8-7(b) is available only in instances of institutional
confinement” but that from“ the court’ scomparison of * confinement’
with the ‘lesser restraints' of probation, conditional discharge, and
supervision, it is clear, however, that such a limitation was again
intended.” Ramos, 138 Ill. 2d at 159.

Defendant argues that this court should follow the Campa
decision and find that “custody” encapsulates time spent at the
Center. Defendant asserts that Campa is controlling because unlike
Morrison and Ramos, Campa actually deat with the Program. In
Campa, this court exami nedtheterm “ custody” asused inthespeedy-
trial statute(725I1LCS5/103-5 (West 2004)) and concludedthat time
spent in the Program constituted being in “custody.” Campa, 217 I11.
2d 243. The court specifically reasoned:

“[T]helegislature did not intend that the term ‘ custody,” asit
isused in the speedy-tria statute, be equated to confinement.
Rather, we believe that the legidature intended the term
‘custody’ to have a broad meaning and encompass lesser
formsof restraint than confinement. The legidlatureintended
that theterm‘ custody’ evolve with changing programsin our
correctional institutions.” Campa, 217 Ill. 2d at 254.

Thus, defendant asserts that “custody” is not synonymous with
confinement and that lesser forms of restraint are sufficient to
constitute “custody” under section 5-8-7.

Defendant goes on to argue that Campa is more applicable
because unlike a defendant on bond, a defendant in the Program
remains under the legal authority of the sheriff. For instance, a
defendant in the Program can be prosecuted for escape if he fails to
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return. See Campa, 217 Il. 2d at 256-57. Further, defendant argues
that a defendant in the Program is* only participating by the grace of
the Sheriff’ s Department. He or she hasno constitutional or statutory
entitlement to such a boon.” In fact, defendant asserts that in the
unlikely event that “a large number of beds suddenly became
available at the correctional facility, the Sheriff could ssmply order
the defendant to return to the facility and the defendant would be
powerlessto challenge such adetermination.” Thus, defendant draws
a distinction between a defendant on bond and a defendant in the
Program and argues that Morrison and Ramos, therefore, are not on
point.

Notwithstanding thiscourt’ sopinionin Campa, the Stateattempts
to differentiate Campa from Morrison and Ramos by noting that
actual confinement is needed to receive credit for time served under
section 5-8—7. The State assertsthat defendant’ sfocuson whoretains
the power over adefendant isirrelevant because it does not address
actual confinement. Thus, the State maintains that the present case
should be controlled by Morrison and Ramos.

Thiscasepresentsasignificantly different situationthan Morrison
or Ramos, asdefendant in theinstant matter was not onbond. Despite
the language of the consent decree in Duran (Duran, 713 F.2d at
294), defendant’s release from confinement was not on a
recognizance bond. As this court stated in Campa, “we hold that
defendant was not on bail or recognizance while participating in the
Day Reporting Center program.” Campa, 217 Ill. 2d at 261.
Importantly, in Campa, this court reasoned that the sheriff’s release
of inmates bypassed the statutory procedures for the establishment of
abail amount or for release on thedefendants’ own recogni zance. We
reasoned that only the court had the statutory authority to release a
defendant on his own recognizance. Campa, 217 Ill. 2d at 261-65.
This court concluded the analysis by noting that “a sheriff cannot
substitute his or her authority for that of the trial court merely by
holding a defendant to conditions similar to those a court may
impose.” Campa, 217 Ill. 2d at 265.

A bond, established by acourt of competent jurisdiction, provides
adefendant with judicial procedures that not only protect him from
arbitrary arrest, but also provide a means to modify or contest an
aspect of or denial of bond. A defendant who is properly entered into
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bond, recognizance or otherwise, is entitled to judicial procedure
before being arrested or having the terms of hisliberty modified. For
instance, the Code of Criminal Procedure provides that following a
defendant’ s failure to comply with any condition of a bail bond or
recognizance bond “the court *** may *** issue a warrant for the
arrest of the person.” 725 ILCS 5/110-3 (West 2004). Further, if a
defendant is* arrested or surrenderswithin 30 days of theissuance of
the warrant” he may be bailable agan if “he shows by the
preponderance of the evidence that his failure to appear was not
intentional.” 725ILCS 5/110-3 (Wes 2004). Additiondly, the Code
of Crimind Procedure provides that a defendant may apply to have
the amount of his bail reduced, or “alter the conditions of the bail
bond or grant bail where it has been previously revoked or denied.”
725 ILCS 5/110-6(a) (West 2004). Further, if the State makes an
application to alter the conditions of a defendant’s bail, he is, with
limited exceptions, entitled to “[r]easonable notice of such
application by the State.” 725 ILCS5/110-6(d) (West 2004). Evenin
theevent that the Statefilesaverified application to have adefendant
arrested immediately, heis still entitled to a hearing within 10 days
on the State’ s application. At this hearing, “the State has the burden
of going forward and proving the violation by clear and convincing
evidence.” 725 ILCS 5/110-6(f)(2), (f)(2) (West 2004). Wherein,
“evidence shall be presented in open court,” and a defendant is
entitled to “testify, to present witnesses in his behalf, and to cross-
examine witnesses if any are called by the State, and representation
by counsel and if the defendant isindigent to have counsel appointed
for him.” 725 ILCS 5/110-6(f)(2) (West 2004).

By contrad, a defendant in the Program has no statutory
entitlement to any of the foregoing procedures and protections. For
instance, thereisno requirement that the sheriff obtain awarrant prior
to defendant’s rearrest. In fact, the Cook County sheriff’s office
maintains“itsown Fugitive Unit to locate and reincarcerate AWOLS
f r om i t s p r ograms.
http://www.cookcountysheriff.org/dcsi/index.html (last visited April
21, 2008).

Further, adefendant in the Program does not have astatutory right
to challenge the terms, conditions, or rules of his participation in the
Program. Thereisno established judicia procedure for adefendant to
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challenge the sheriff’s selection of inmates for the Program, nor to
contest thetermsor thetrack to which heisassigned. Thereisno right
to a hearing and no right to counsel. A defendant must smply adhere
to the sheriff’ s unilaterally imposed conditions of participation. “Any
offender who fails to adhere to the rules of the program is
reincarcerated.” http://www.cookcountysheriff.org/dcsi/day.html (last
visited April 21, 2008).

Unlike a defendant who is actually released on bond, the sheriff
bears no burden of proof before finding that a defendant has viol ated
the rules of the Program and reincarcerating him. A defendant is
thereforesubject to thediscretion of thesheriff. Additiondly, because
there is no statutory authority for the Day Reporting Center, thereis
no restriction on the sheriff’s ability to create, change, or terminate
the Program. The sheriff could, at any point, disband the Program or
intensify the Program. An adversely affected defendant would have
no judicial recourse to contest the rule change, because he has no
statutory right to participate in the Program to begin with.

Nonethd ess, the State focuses on the fact that defendant has* not
been imprisoned at all while in the Day Reporting Program.” The
State further arguesthat the Program isa*lesser penal restraint” that
does not entitle defendant to credit for time served. In the samevein,
the State asserts that defendant’s arguments that he “can be
prosecuted for escape, and that heis ‘vulnerable’ to reincarceration
for violations determined by the sheriff instead of a court” are
irrdlevant because they focus on “who has legal power over
defendant, but do not address whether he is actually confined.”

The State’s focus on actual confinement is misplaced, as
“custody” involves more than mere physical possession and
geographiclimitation. Thedictionary definition of “custody” isbroad
enough to incorporate virtually any degree of statecontrol. However,
despite the breadth of this definition, this court has found that some
state control is outside the definition of “custody.” In Ramos, the
defendant was confined to hishome for 168 days, as a condition of
his bond. Nevertheless, this court held that defendant was not in
custody. Ramos, 138111. 2d 152. Y et, in People v. Smmons, 88 1. 2d
270(1982), thiscourt held that adefendant who failed toreturnto the
Peoria County Correctional Center from an unsupervised six-hour
shopping trip was in custody and could be prosecuted for escape. In
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reachingthisconclusion the court reasoned that “ [ h]owever much the
limits of his confinement were temporarily enlarged, or the
restrictions on his conduct temporarily lessened, he was still legally
in the custody of the Center, and had a legal duty to submit to that
custody.” Smmons, 88 Ill. 2d at 273. Thus, in Smmons, this court
foundthat it wasthelegal duty to submit to custody and not the actual
physical confinement, or lack thereof, which defined a defendant’s
custodid status.

In the present case, the sheriff’s decision to modify the means
used to hold defendant had no impact on the sheriff’slegal authority
over defendant or on defendant’s obligation to submit to that
authority. Thus, defendant, like the defendant in Smmons, was in
custody while participatinginthe Program. Inthiscase, thetrial court
considered al the relevant factors under the Code of Crimina
Procedure (725 ILCS 5/110-5 (West 2004)) and set defendant’ sbail.
Defendant, however, never posted bail and was never admitted to
bond. Instead, the sheriff released defendant from the confines of the
Cook County jail on the condition that he participate in the Program.
Admittedly, “thelimitsof [defendant’ s] confinement” wereenlarged,
and the “restrictions on his conduct” were less onerous than
incarceration, but, as in Smmons, he still remained under the legal
custody of the sheriff and had alegal duty to submit to that authority
at any time and for any reason. Defendant had no right to be in the
Program and had no recourse under the statutes of this state if the
sheriff decided to reincarcerate him, or even to terminate the entire
Program and reincarcerate all the participants.

Further, evenif physicd confinement wererequired to constitute
“custody,” defendant was still subject to confinement, albeit limited
confinement, whileat the Center. Defendant spent between three and
nine hours a day in a state-run “strictly supervised environment.”
http://www.cookcountysheriff.org/dcsi/day.html (last visited April 21,
2008). The amount of time defendant spent there, the program track
defendant was placed on, and the services provided to him were all
at the discretion of the sheriff. Defendant was not freeto comeand go
as he pleased. He was not free to structure his day as he saw fit. He
was obligated to report at an established timeto and participatein a
state-run program. He was not given the ability to decline attending
on any given day. In fact, defendant’ sfailureto report could result in
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hisimmediate arrest and reincarceration. Thus, unlike adefendant on
atraditional bond, a defendant in the Program is not only under the
“constructive custody” of the sheriff, he is also under the sheriff’s
physical custody for severd hoursaday. Thus, wehold that defendant
wasin “custody” while participating in the Program for the purposes
of section 5-8—7.

Additional support for our conclusion that defendant was in
custody while enrolled in the Program comes from the fact that
defendant’ s failure to report could result in his being prosecuted for
escape. See 720 ILCS 5/31-6 (West 2004); Smmons, 88 1I1. 2d 270;
Peoplev. Marble, 91 1ll. 2d 242 (1982). In Campa, this court held
that “[s]ince escape is the unauthorized departure from custody
[citation], a defendant cannot escape unless he is first in custody.”
Campa, 217 111. 2d at 259. Wefind thislogic no lesspersuasveinthe
current context than it wasin the context of the speedy-trial statute of
Campa. As we stated in Campa, “[a] defendant must necessarily be
in ‘custody’ while participating in these programsif heisto be held
accountable for ‘escape’ for failureto comply with the terms of the
programs.” Campa, 217 Il. 2d at 259.

Finally, we acknowledge the State’s argument that the purposes
behind the enactments of section 5-8—7 and the speedy-trial statute
aredifferent. However, thisdifferencedoesnot necessitate adifferent
result, as under the totality of present circumstances, we believe that
the Program falls within the legislature's intended meaning of the
term “custody.” In the present case, the sheriff maintains complete
legal authority over defendant and physical custody for a period of
time every workday. In addition to the sheriff’s legal authority over
defendant, the sheriff also has complete authority over the Program.
The sheriff may, at his discretion, modify, intensify, or cancel the
Program at any time without affording defendant process or judicial
oversight. Defendant’ s involvement in the Program, the hours heis
required to report, the degree of freedom afforded outside the Center,
aswell asthe Program’s very existence, are all under the control of
a state official who has the power to make any change he seesfit at
any time he seesfit. This situation must fall within the legislature’s
intended meaning of “custody” as contemplated by section 5-8—7.
Here, it is the sheriff, not a court, who has chosen to modify the
means used to hold defendant. Thefact that the sheriff has chosen to

-14-



make defendant’s confinement less onerous does nothing more to
deprive defendant of credit for time he has served than the sheriff’s
decision to hold defendant in solitary confinement would entitle him
to extra credit for time served.

CONCLUSION

For the reasons stated above, we conclude that time spent in the
Center constitutes “time spent in custody” for purposes of section
5-8-7 of the Unified Code of Corrections. 730 ILCS5/5-8—7 (West
2004). The judgment of the appellate court is therefore affirmed.

Affirmed.
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