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The adjudication of respondent as a sexually violent person under the
Sexually Violent Persons Commitment Act was affirmed,
notwithstanding his contentionsthat thetrial court erred by admitting the
testimony of the State’s experts as to past conduct of respondent apart
from the acts underlying his rape and aggravated criminal sexual abuse
convictions, that aproper foundation was not laid for that testimony, and
that thetrial court failed to weigh the prejudicial effect of that testimony
against its probative value, since the testimony at issue was not unduly
prejudicia and respondent’ s multiple arrests and convictions constituted
aground for adiagnosisthat he had apersondity disorder with antisocial
features, and evenif therewaserror, respondent failed to demonstratethat
it affected afundamental right or that the evidence was closely balanced.

Appeal from the Circuit Court of Lake County, No. 08-MR-1696; the
Hon. John T. Phillips, Judge, presiding.

Affirmed.
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JUSTICE BIRKETT delivered the judgment of the court, with opinion.

Presiding Justice Jorgensen and Justice Burke concurred in the judgment
and opinion.

OPINION

Following ajury trial, respondent, Undre Hooker, was adjudicated a sexually violent
person under the Sexually Violent Persons Commitment Act (theSVPAct) (725ILCS 207/1
et seq. (West 2008)). On appeal, he argues that the trial court erred by allowing the State’s
expert witnesses to testify to certain past conduct by him apart from the acts that underlay
his convictions of rape and aggravated criminal sexual abuse. Respondent argues that the
State did not lay a proper foundation for the experts to mention these facts and that the trial
court failed to weigh the prejudicia effect of the testimony against its probative value. For
the following reasons, we affirm.

|. BACKGROUND

To providealegal context for the background inthiscase, wenotethat threecriteria must
be alleged and established before a person may be committed as a sexually violent person
under the SVP Act: (1) the person has been convicted of a sexually violent offense (725
ILCS207/15(b)(1)(B) (West 2008)); (2) the person suffersfromamental disorder (7251LCS
207/15(b)(4) (West 2008)); and (3) the person is dangerous to others because his mental
disorder creates a substantial probability that he will engage in acts of sexual violence (725
ILCS 207/15(b)(5) (West 2008)).

In December 2008, the State filed a petition seeking to detain respondent pursuant to the
SVP Act. The State alleged that respondent was convicted in 2003 of aggravated criminal
sexual abuse and that he was evaluated in 2008 by a psychologist, Dr. Ray Quackenbush,
who diagnosed him with “Paraphilia, Not Otherwise Specified, Non-consenting Persons.”
The State alleged that, because of respondent’s mental disorder and history of sexual
violence, it was substantialy probable that he would engage in further acts of sexual
violence.

The petition proceeded to trial in February 2010. After jury selection, respondent asked
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the court to instruct the jury with Illinois Pattern Jury Instructions, Civil, No. 2.04 (2006)
(hereinafter, IPI Civil (2006) No. 2.04) prior to the testimony of each of the two expert
witnesseswhom the State intended to call. [Pl Civil (2006) No. 2.04 readsin its unmodified
form:

“Limiting Instruction—Expert Testifiesto Matters Not Admitted in Evidence

| am allowing thewitnessto testify in part to [books] [records] [articles] [statements]
that have not been admitted in evidence. Thistestimony isallowed for alimited purpose.

It is allowed so that the witness may tell you what he/she relied on to form his/her

opinion[s]. The material being referred to is not evidence in this case and may not be

considered by you as evidence. You may consider the materia for the purpose of
deciding what weight, if any, you will give the opinions testified to by this witness.”

Thetrial court replied that it would not give IPI Civil (2006) No. 2.04 at the outset of a
witness's testimony but would give the instruction if and when, during the course of the
testimony, respondent objected to “the hearsay nature of that.” Counsel for respondent then
noted “for the record *** that [she] requested this.” The court then commented:

“1 understand that you want me to read [IPI Civil (2006) No. 2.04] asit’s modified that
was given to me here before the State’ s case even starts or their witness gets on the stand
with respect to alowing the witness to testify concerning records, police reports[,] and
things like that. If | hear an objection from you at the time to do that, then certainly it
would be my plan to give sua sponte an instruction like that anyway as to what they can
consider it for. It would be as to the basis of the witness' opinion.”

Theonly witnessesat trial weretwo clinical psychologistswho testified for the State: Dr.
Quackenbush and Dr. Raymond Wood. Each testified that he interviewed respondent,
applied diagnostic criteria, and reached a conclusion asto whether respondent met the SVP
Act’s definition of a sexually violent person. Quackenbush and Wood both described the
documents on which they relied in evaluating respondent. Wood testified:

“Q. Aspart of your standard approach to asexually violent person evaluation do you
ever look at any documents?

A.Yes, | do.
Q. How does that fit into your standard procedure?

A. Well, the records review is for me the very first thing. | want to know as much
about that person from his or her records as | can before | meet with them for the first
time. | have just found in the years that | have been doing work with incarcerated
populations it’s best to go in with as much knowledge as possible rather than as little
knowledge as possible.

Q. So this standard proceed [sic] which you have just described, is that how you
approached [respondent’ s| sexually violent person’s evaluation?

A.Yes.

Q. So you reviewed documents in this particular case?
A.Yes, | did.

Q. Can you please describe the documents that you looked at?
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A. The documents that are available at that point in the process typically are police
reports, victim statements, decisions by the court, case records, indictments, judgments
and sentencesto correctionsaswell asthelllinois Department of Corrections, or IDOCJ ]
master file. Theremay beinformationif the Department of Children and Family Services
was involved. There may be information from them regarding investigation of abuse
cases. Theremay bereportsby other mental health professional sregarding theindividual
that | am examining.

Q. Those documents that you have described, is it reasonable and in the standard
practice for professionals like yourself to rely on these types of documents?

A.Yes, itis”
Asto his use of documents in eva uating respondent, Quackenbush testified:
“Q. What did you first do as part of your evaluation of [respondent]?

A. Thefirst thing | do isexaminethelllinois Department of Corrections master file.
Themaster fileisacollection of documentsthat includesthingslike police reports, court
records, discipline history in prison, previous psychological evaluations, pre-sentence
reports. *** Tracking data, health history, medical records. It’s a pretty comprehensive
set of documents regarding a person and their involvement with the Department of
Corrections.

Q. As part of that master file did you review Appellate Court opinions?
A.Yes, | did.

Q. Arethetypes of documentsthat you just described reviewing, arethey the sort of
documents that are reasonably relied on by expertsin your field to conduct these types
of evaluations?

A. Yes, they are.

Q. Did you rely on those particular documents in doing the evaluation of
[respondent] ?

A.Yes, | did.”

Twice during Wood' s testimony, respondent objected when Wood was asked to relate
which detailsin thedocumentshereviewed wererelevant to hisevaluation. Neither timedid
respondent specify the nature or grounds of his objection. Respondent made the first
objection when Wood was asked to describe the facts on which one of respondent’s rape
convictions was predicated. Respondent made the second obj ection when Wood was asked
which detail s about respondent’ s 2003 conviction of aggravated criminal sexual abusewere
relevant to his evaluation. After making the second objection, counsel for respondent
approached the bench and informed the trial court that respondent had “a continuing
objection to the time [Wood] is going to be talking about [his] report.” After each of these
two objections, the trial court admonished the jury with IPI Civil (2006) No. 2.04. On two
additional occasions during the testimony, once between Wood's direct and cross-
examinations, and again during abreak in Quackenbush’ sdirect examination, thetrial court,
unprompted by any objection by respondent, sua sponte admonished the jury with IPI Civil
(2006) No. 2.04. The following is representative of the several admonitions that the court
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gave during the course of the testimony:

“Ladies and gentlemen, | am going to allow the witness to testify as to what he
considered, and the information that he considered is going to be alowed by me for a
limited purpose, and it’s permitted for you to weigh and evaluate the opinion that is
going to be given by thiswitness. The material itself that’ s referred to is not evidencein
thiscase, and that material can’t be considered by you asevidence. Y ou may consider the
materia for the purpose of deciding what weight, if any, to give the opinions that are
going to be made by this witness.”

Aspart of itsinstructions to the jury, the court provided this modified form of IPI Civil
(2006) No. 2.04:

“1 have allowed the witnesses to testify in part to records including but not limited
to police reports, Department of Corrections records, Department of Human Services
records, psychological evaluations, psychological testing, psychological articles and
statements other than those made by the Respondent to the witnesses that have not been
admitted in evidence. Thistestimony is allowed for alimited purpose. It is allowed so
that the witness may tell you what he relied on to form his opinion. The material being
referenced to is not evidence in this case and may not be considered by you as evidence.
Y ou may consider the material for the purpose of deciding what weight, if any, you will
give to the opinions testified to by this witness.”

Theevidenceat trial fell into two major subjects: (1) respondent’ s past conduct; and (2)
his mental health.

A. Respondent’ s Past Conduct

The parties presented the following stipulation with regard to respondent’s prior
convictions:

“The respondent, Undre Hooker, has been convicted of the sexually-violent offense
of aggravated criminal sexual abuse; Lake County Case No. 03CF2765; and was
sentenced to five yearsin the [DOC].

The respondent, Undre Hooker, has been convicted of the sexually-violent offense
of rape; Will County Case Nos. W79C464 and W79C189; and was sentenced to 30 years
inthe [DOC].”

Wood and Quackenbush supplied details of the crimes, al of which involved different
victims. The two rape cases led to convictions in 1981 and 1982, and the victims were,
respectively, L.B. and S.H. Wood testified that he learned the details of the rapes from
respondent’s “rap sheets’ and from the decision of this court in People v. Hooker, 96 1.
App. 3d 127 (1981), in which respondent appealed from his conviction of the rape of L.B.
The testimony at trial showed that respondent and his half-brother forced 16-year-old L.B.
into a van, threatened to kill her, and then raped her. Id. at 129. The State introduced
evidence of respondent’ ssubsequent rapeof S.H. asother-crimesevidence. Thiscourt found
no error in theintroduction of the rape of S.H., asthe crimeswere “sufficiently ssmilar.” Id.
at 135. Our opinion did not relate the details of the rape of S.H. except to note that it also
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involved abductioninto avan. Id. Nor did our decision notethe age of S.H. at thetime of the
attack.

Wood testified that both rapes were done at gunpoint, but our opinion in Hooker did not
indicate whether agun was involved in the rape of S.H.

Our opinion in Hooker noted that respondent received 30 yearsin prison for the rape of
L.B. According to Wood, court records showed that respondent received two concurrent
prison terms of 30 years for the rapes. (This was consistent with the parties' stipulation as
to the prison sentence respondent received for the rapes.)

The witnesses also testified to respondent’s 2003 conviction of aggravated criminal
sexual abuse. Quackenbush testified that he learned the details of the abuse from a DCFS
report, but Wood did not identify the source for the details he learned. According to Wood,
documents showed that respondent’ sniece, K., reported that, for several months, respondent
sexually abused her by touching her chest, vagina, and buttocks, and by having vaginal
intercoursewith her. The abuse began when K. was 10 yearsold. Wood testified that another
girl, B., who was living in the same household as K ., reported that respondent tried to “feel
on her” but was unsuccessful. B. reported that respondent was*“aways*** trying to get into
the bathroom when she was there.” According to Wood, B. was six years old when the
attempted abuse occurred.

Quackenbush testified to the following as taken from DCFS documents:

“1n 2003 areport was made to DCFS that [respondent] was sexually abusing two young
girls. The abuse would have taken place with each girl when shewas about 10 yearsold.
He placed his hands down their skirts. In the instance of one girl he had sexua
intercourse with her severa times over aperiod of months. He threatened the girls that
if they told their mother, he would tell her that they had been messing around with boys
and get them in trouble. He also told them that they had to play football with him and if
they lost, then he could have sex with them. At the time of this he was actually residing
in the home and was in a position of being an uncle to them.”

Quackenbush noted that a medical examination of K., the girl who reported sexual
intercourse with respondent, showed that intercourse “could have taken place.” Asked if
DCFS had made a “finding” in the case, Quackenbush responded that “ DCFS found that
abuse was indicated.”

According to the witnesses, respondent pled guilty to aggravated criminal sexual abuse
in connection with the foregoing allegations and was sentenced to probation. Though there
weretwo alleged victims, Wood testified that the sexual abuse conviction resulted only from
the abuse of K. (Quackenbush did not indicate which of the allegations he related were the
basis of the conviction.)

Thewitnessestestified that respondent later violated several conditions of the probation
imposed for thesexual abuseconviction. First, hedid not maintain contact with hisprobation
officer, provide aDNA sample, maintain employment, or complete sex offender treatment.
Second, hewas arrested for another offense. Specifically, during the course of atraffic stop,
the police found a.25-caliber semiautomatic handgun in respondent’ s car. Asaresult of the
probation violations, respondent was sentenced to five yearsin prison. (This, presumably,
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was the five-year term referred to in the parties’ stipulation.)

Quackenbush testified that respondent’ s conviction of aggravated criminal sexual abuse
was illuminating because it indicated his “choice of victims’ and gave “information about
what he does in offending and what his pattern of behavior is.” Quackenbush found it
relevant that respondent abused his position of trust asK.’s uncle by sexually molesting her
rather than serving as her protector. The offenseitself, aswell asrespondent’ sconduct while
on probation, was useful to Quackenbush in determining whether “this[is] somebody who
doeswhat heisrequired to do.”

The witnesses noted that, in their interviews with him, respondent denied having
committed any of the sex crimes and claimed that the accusations were brought for spite by
the victims or their mothers.

The witnesses testified that, in addition to the convictions of rape and sexual abuse,
respondent had convictions of burglary and escape. The latter conviction was based on
respondent’ sescape fromthe Will County jail during the pendency of hisrape charges. Also,
in 1994, one month after he was released from prison, respondent was involved in an
argument with afemale victim who was the mother of several of his children and who had
periodically cohabitated with him. The argument escalated, and respondent struck and
stabbed the victim. He stole her car and was later apprehended in Arkansas. He was charged
with aggravated battery and possession of a stolen vehicle. He was convicted of aggravated
battery and sentenced to four yearsin prison. Respondent also had aconviction of failing to
keep his sex offender registration current. According to Wood, the registration offense fits
“agenera pattern” in respondent’ s behavior but has “no more specific importance beyond
that.” According to Quackenbush, however, such a registration violation is “a sexually-
violent offense” that is“one of the strongest predictors’ of recidivism among sex offenders.

Wood noted that respondent’ s“ rap sheets’ showed 13total convictions. Wood observed
that respondent’ s presentence report appeared to show eight additional convictions, but as
many as four of these might have overlapped with convictions listed on the rap sheets.

Thewitnesses also considered conduct by respondent that did not result in a conviction.
Quackenbush testified that, during their interview, respondent claimed that, at age 15, “he
had raped a girl and had been arrested for it.” According to Wood, respondent “reportedly
told another examiner that he had committed arapewhen hewas 15 yearsold.” When Wood
interviewed respondent, however, he denied committing the rape or making the statement
to the other examiner.

According to both witnesses, police reports showed that, on two separate occasions,
respondent’ sniece(different thanK.) reported to policethat respondent threatened to kill her
and then choked her until she passed out. Regarding the first report, the police attempted
follow-up contact with the niece but were unsuccessful and later dropped the investigation.
Regarding the second report, when the police did contact the niece she stated that she did not
wish to press charges.

Regarding respondent’ sarrest record, Quackenbush noted that respondent’ sadult record
shows 23 or 24 arrests. The arrestswerefor a“ mixture of things,” including traffic of fenses,
battery, and domestic violence. The arrests for domestic violence were multiple. According
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to Wood, respondent’ s rap sheets show 27 total arrests.

Thewitnessesal sotestified to conduct respondent exhibited whilein prison. Wood noted
two significant instancesin which respondent was subjected to discipline. First, respondent
was found to possess 22 gallons of “hooch,” which is an alcoholic substance made of fruit
juice, sugar, and bread. Wood found thisincident significant because respondent had denied
to Wood a history of substance abuse. Second, respondent sexually harassed and threatened
afemale prison employee who was working in the prison tailor shop. The worker reported
that, whenever shelooked at respondent, he rubbed hisgroin. When she ordered him to stop,
hetold her that she did not seewhat she thought she saw. He also commented that, sincethey
worked together, they had to get along. The worker reported respondent to her supervisor.
Later, respondent told her to enjoy the upcoming Thanksgiving holiday because it could be
her last. Respondent also recited to the worker the correct address of her family and
threatened to kill her daughter if the worker took action against him. As a consequence of
this conduct, respondent was given solitary confinement.

Quackenbush also found the harassment incident materia to his evaluation, but he did
not mention the “hooch” possession.

B. Respondent’s Mental Health

Wood and Quackenbush each evaluated respondent according to the criteria of the
Diagnostic and Stati stical Manual of Mental Disorders1V (DSM-IV), which providescriteria
for diagnosing mental disorders. Wood diagnosed respondent with three mental disorders:
(1) paraphilia, not otherwise specified, sexually attracted to nonconsenting females,
nonexclusive type; (2) pedophilia, sexually attracted to females, nonexclusive type; and (3)
personality disorder, not otherwise specified, antisocial features.

Wood explained that paraphilia*“is a sexual disorder that is marked by current intense
sexual fantasies, urges, behaviors or thoughts that involve deviate sexua objects.” For
respondent, the objects were nonconsenting females. Wood noted that a diagnosis of
paraphilia requires that the feelings, urges, or fantasies have existed for at least six months
and that the person has acted on them. By “nonexclusive,” Wood meant that respondent is
not sexually aroused exclusively by nonconsenting femal es. Wood expl ained how hereached
the diagnosis of paraphilia:

“Relative to the time criteria based on [respondent’ 5| records, his first convictions
occurred in 1980. The first offenses occurred in 1979. The 2003 offense occurred
between 2002 and 2003. And so that’ s at |east a six-month period of time. He has been
convicted three times, so thereis abasis for believing that he has in fact acted onit. In
the first two rape cases the victims reported that they were raped at gunpoint, so it’s
nonconsensua. They are both females. But—and the final qualifier, nonexclusive type,
indicatesthat thereisreason to believethat [respondent] is not sexually aroused only by
thoughts or fantasies or by rape.”

Wood explained that pedophiliarefersto “current intense sexual thoughts, fantasies or
urges regarding children generally under the age of 13, but not necessarily.” As with
paraphilia, thethoughtsor urgesor fantasies haveto haveexisted for at |east six months, and
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the subject hasto be at least 16 years old and more than 5 years older than the victim whom
the subject has abused. Wood explained that his pedophilia diagnosis was based on the fact
that respondent abused K. for more than 6 months and that he wasover 16 yearsold and also
more than 5 years older than K.

Wood testified that a personality disorder exists when one's behavior “becomes so
singular that it moves outside of what’s considered normal within our culture.” Wood
explained the basis for his diagnosing respondent with a personality disorder:

“1 looked at [respondent’ s] long history of engaging in behaviorsthat placed him at risk
for and ultimately resulted in his being arrested, the fact that he has used people
without[,] in my opinion[,] any regard for their rights, their concerns, their welfare. He
has manipulated individuals. He has used aliases. He has engaged in a number of
criminal behaviors and that that [sic] pattern of so engaging in those behaviors has
existed for avery long time.”

Wood testified that, in his opinion, these three diagnoses qualify as mental disorders
under the SVP Act. Wood further opined that these disorders negatively affect respondent’s
emotional and volitional capacity and predispose him to further acts of sexual violence.
Respondent’ s multiple incarcerations for sexual violence confirm that it is “very hard” for
him to control himself. Without treatment, Wood maintained, thereis“littlelikelihood” that
the disorders will pass.

Wood testified that he al so performed an actuarial assessment of therisk that respondent
will engage in further sexual violence. Wood used two actuarial instruments: the Static 99
and the Minnesota Sex Offender Screening Tool Revised (MNSOST-R). Both instruments
indicated that respondent was at high risk to reoffend. Wood noted, however, that diagnostic
instruments do not consider all information relevant to risk. Rather, Wood customarily
considersvariousother factorsto further refinetherisk measurement yiel ded by the actuarial
tests. In the present case, Wood saw severa factors that raised respondent’s risk of
recidivism asassessed by theinstruments. First, respondent wasdiagnosed with apersonality
disorder, which has “been found to be associated with recidivism.” Wood explained:

“[A]gain, personality is our characteristic way of thinking about or going about doing
thingsin relation to other people. So if at my corethisis how | relate to other people, |
am likely going to continue to relate to other people in that fashion.”

Wood also cited respondent’s “[IJow motivation for treatment” and “global problems
with intimacy.” The final aggravating factors were respondent’s “impulsiveness’ and
“recklessness.”

Wood identified three factors that can mitigate a subject’s assessed risk: (1) age; (2)
medical condition; and (3) treatment. In respondent’ s situation, none of these mitigated the
assessed risk. First, respondent’s age, 57, left him at still a high risk to reoffend. Second,
respondent did not suffer from any medical condition that madeit difficult or impossiblefor
him to perform sex acts. Third, though respondent attended three sessions of asex offender
treatment program while incarcerated, there was “no evidence that he participated in that
treatment or made any benefit or progress within it.” Wood opined that, to a reasonable
degree of psychological certainty, it issubstantially probable that respondent will engagein
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further acts of sexual violence. Wood concluded that respondent isasexually violent person
as defined by the SVP Act.

On cross-examination, Wood clarified that the diagnoses of paraphilia and pedophilia
were based entirely on respondent’ s actions and that Wood saw no evidence that respondent
has*urgesor fantasies.” When Wood asked respondent about hissexual fantasies, hereplied
that “he did not have any and he though [sic] that such fantasies towards women would be
disrespectful .”

Quackenbush testified that he diagnosed respondent with two disorders from the DSM-
IV: (1) paraphilia, not otherwise specified, nonconsenting persons; and (2) personality
disorder, not otherwise specified, antisocial features. Quackenbush used substantially the
same diagnostic criteriafor paraphiliaas did Wood. For instance, both experts applied the
six-month threshold. While Wood asserted that the subject must have “acted on” his urges,
fantasies, or thoughts, Quackenbush stated that the subject must either have acted on the
urges, fantasies, or thoughts, or have suffered “marked impairment” in his life because of
them. Quackenbush noted that respondent easily met the 6-month threshold because his
sexual offenses stretch over a30-year period. Respondent, moreover, hasacted on hisurges,
as he " has spent the majority of hisadult lifein prison asaresult of his sexual behavior with
nonconsenting persons.” Quackenbush based the diagnosis of personality disorder with
antisocial features on respondent’s “24 or 25 arrests,” his “numerous convictions,” and the
fact that “nothing [respondent] has said or done indicates any regard for the safety of his
victims or himself.” Quackenbush asserted that respondent’ s disorders affect his emotional
and volitional capacity and predispose him to commit acts of sexual violence. Respondent
is“very dangerous’ because he does not control his behavior.

Like Wood, Quackenbush also performed actuarial assessments using the Static-99 and
the MNSOST-R. Respondent scored in the “moderate-to-high risk range”’ on the Static-99.
While the Static-99 is a “useful tool,” it must be employed with caution, for two reasons.
First, it considersthe risk only 15 yearsinto the future. Second, it measures the probability
of commission, arrest, and conviction, not just the probability of commission. The Static-99
“dramatically underestimatesthetruerate of offenses’ because“ most sex offensesare never
reported; and of those that are reported, most don’t result in conviction.” The MNSOST-R
is even more limited because it considers the likelihood of commission, arrest, and
conviction within six years. Even so, respondent scored in the “high range” on the test, and
in fact had the highest score Quackenbush had ever seen.

Because neither actuarial test “answer[ed] all *** the questions,” Quackenbush used
another resource called the Hare Psychopathy Checklist. Thistest measurestwo dimensions
of pychopathy—‘remorseless use of *** other people” and “propensity to lead a criminal
lifestyle’—and provides an overall score. Respondent scored in the 98th percentile on the
Hare Checklist.

Quackenbush, however, did not want to rely on the tests alone, so he considered
“dynamic risk factors and other elements’ that were not factored into thetests. Thefirst was
respondent’s failure to maintain his sex offender registration. A registration failure,
Quackenbush explained, is among the strongest predictors of recidivism among sex
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offenders. Quackenbush also considered respondent’s “general criminal tendencies,”
including his arrest and conviction record, which show “acriminal lifestyle.” Quackenbush
further considered whether respondent has* general self-regulation deficits,” that is, whether
he is“able to control [himself] and lead [his] lifein away that is successful,” and whether
he can “meet [his] obligations’ and “do the things [he] needs to do.” Quackenbush
determined that respondent “ hasbeen unableto follow thelaw” and hasal so been disciplined
whilein prison. This genera self-control deficit indicates a higher risk to reoffend.

LikeWood, Quackenbush also considered potential mitigating factors, but none applied
torespondent. For instance, respondent did not suffer from amedical condition that impaired
his ability to perform sex acts, but rather he was in “very good health.” Also, respondent
never completed sex offender treatment. He claimed to have completed treatment whilein
Stateville prison, but Quackenbush confirmed that Stateville never had such aprogram. As
acondition of his probation for the 2003 conviction of aggravated criminal sexual abuse,
respondent was required to complete sex offender treatment. He twice began treatment but
did not complete it. Quackenbush cited research that an offender who withdraws from
treatment is at a higher risk to reoffend than one who has never started treatment.

Quackenbush opined that, to a reasonable degree of psychological certainty, itis
substantially probable that respondent will commit another sexually violent offense. He
agreed with Wood that respondent meetsthe SVP Act’ scriteriafor asexually violent person.

The jury returned a verdict finding that respondent is a sexually violent person.
Respondent later filed a posttrial motion alleging, in part, that the trial court erred by
“falling] to read [IPI Civil (2006) No. 2.04] prior to either one of [the] doctor[s']
testimony.” The trial court denied the motion, and the case proceeded to a dispositional
hearing. The court remanded respondent to the custody of the Department of Human
Services. He then filed this timely appedl.

1. ANALY SIS

As noted, the State must allege and establish three elements in seeking to commit a
person as asexually violent person under the SVP Act: (1) the person has been convicted of
asexually violent offense (725 ILCS 207/15(b)(1)(B) (West 2008)), (2) the person suffers
from a mental disorder (725 ILCS 207/15(b)(4) (West 2008)), and (3) the person is
dangerousto othersbecause his mental disorder creates a substantial probability that he will
engage in acts of sexual violence (725 ILCS 207/15(b)(5) (West 2008)). Although a
proceeding under the SVP Actiscivil (725 ILCS 207/20 (West 2008)), the State must prove
the foregoing elements beyond a reasonable doubt (725 ILCS 207/35(d)(1) (West 2008)).

Respondent argues that a significant portion of the expert witnesses' testimony &t trial
wasinadmissible. First, respondent arguesthat the State failed to lay aproper foundation for
its expert witnesses to testify to various past conduct by respondent as drawn from various
documentsnot admitted in evidence. Second, respondent contendsthat, thefoundationissue
aside, the tria court failed to balance the probative value and prejudicial effect of the
evidence.

As respondent notes, Illinois courts have “long held that prohibitions against the
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admission of hearsay do not apply when an expert testifies to underlying facts and data, not
admitted into evidence, for the purpose of explaining the basis of his opinion.” People v.
Lovegoy, 235 1ll. 2d 97, 142 (2009). This rule had its genesisin Wilson v. Clark, 84 11l. 2d
186 (1981), and werefer to it hereinafter as the Wilson rule. “[A]n expert may give opinion
testimony which relies upon facts and data not in evidence, as long as the underlying
information is of thetype reasonably relied upon by expertsin the particular field.” Love oy,
23511l. 2d at 142. The underlying information “ must be sufficiently trustworthy to makethe
reliance reasonable.” Bassv. Cincinnati Inc., 281 111. App. 3d 1019, 1024 (1996).! Provided
the foundational requisites are met, an expert is permitted “not only to consider the reports
commonly relied upon by expertsin their particular field, but also to testify to the contents
of the underlying records.” Lovejoy, 235 111. 2d at 143. Respondent argues that, with respect
to certain data relied on by the State’ s experts, the State failed to establish that the datais
reasonably relied upon by expertsin their particular field. Respondent identifies specifically
thisinformation: (1) records of his arrests and of allegationsthat apparently did not result in
an arrest; (2) DFCS records showing an indicated finding that he abused his niece K. and
another girl; (3) prison records showing that he possessed “hooch”; and (4) his alleged use
of “aiases,” to which Wood alluded, but for which he cited no source.

The State asserts that respondent forfeited this claim by failing to raise it below.
Respondent has not filed areply brief but, anticipating aforfeiture argument, submitsin his
opening brief that he “preserved said issue for appea by making an objection during the
proceedings as well as in a post trial motion.” As we read the record, however, the issue
respondent preserved for appea is not the issue he presents here. The issue he preserved
below iswhether the trial court should have admonished the jury with IPI Civil (2006) No.
2.04 prior to the testimony of each of the State’ s expert witnesses. Theissue he presentson
review is whether the trial court erred in allowing the experts to testify to certain data on
which they relied in forming their opinions.

To demonstrate this distinction, and its importance, we note first that respondent made
apretria request that thetrial court instruct thejury with IPI Civil (2006) No. 2.04. The court
refused to give IPI Civil (2006) No. 2.04 anticipatorily, but said that it would admonish the
jury withtheinstruction if and when respondent objected to the hearsay nature of the experts
testimony. Respondent objected twice during Wood' s testimony, but he never specified the
grounds for the objections. Unless they are obvious from the record, the grounds for an
objection must bespecifically stated in order to preserve anissuefor appeal . Hall v. National
Freight, Inc., 264 IIl. App. 3d 412, 425 (1994). The most that can be gathered from the
context of these unspecific objectionsisthat respondent was objecting to the hearsay nature
of the experts testimony in describing materials they relied on in formulating their

This standard is codified in the new Illinois Rules of Evidence, effective January 1, 2011.
See lll. R. Evid. 703 (eff. Jan. 1, 2011) (“The facts or data in the particular case upon which an
expert bases an opinion or inference may be those perceived by or made known to the expert at or
before the hearing. If of atype reasonably relied upon by expertsin the particular field in forming
opinions or inferences upon the subject, the facts or data need not be admissible in evidence.”).
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evaluations and that respondent aimed to ensure, vialPl Civil (2006) No. 2.04, that the jury
did not consider the materials as substantive evidence. The same concern, it appears, was
voiced by respondent in his posttrial motion aleging that the trial court erred by “fail[ing]
toread [IPI Civil (2006) No. 2.04] prior to either one of [the] doctor[s'] testimony.”

On appeal, however, respondent does not challenge the trial court’s refusal to give IPI
Civil (2006) No. 2.04 at any particular time. Hisargument is not that the jury was somehow
insufficiently admonished that certain data cited by the State’s experts as bases for their
evaluations could be considered only for the limited purpose of judging the strength of those
evaluations. Rather, his argument isthat certain data cited by the experts did not meet even
the Wilson standard and should not have been considered by the jury for any purpose.
Specifically, he contends that the State did not establish either that “the information relied
on by both Dr. Wood and Dr. Quackenbush [is] *** relied upon by other experts in the
field,” or that “the information *** was sufficiently trustworthy to make such reliance
reasonable.” Yet, in requesting IPI Civil (2006) No. 2.04, without any further challenge to
the experts’ testimony, respondent tacitly approved the jury’ s consideration of the datafor
the limited purpose allowed by the instruction. Thus, even if we considered the intention of
respondent’s unspecific objections obvious from their context, we would still have to
conclude that respondent forfeited the particular claim raised here. An objection made on
specificgroundsforfeitsall other groundsthat the party may have cited. Peoplev. Eyler, 133
[l. 2d 173, 219 (1989); Auton v. Logan Landfill, Inc., 105 Ill. 2d 537, 548 (1984).

Respondent contends, however, that even if he did not bring this particular argument
below, theplain-error doctrine saveshimfromtheforfeiture. We have applied theplain-error
doctrine in cases under the SVP Act. See, e.g., Inre Detention of Traynoff, 358 111. App. 3d
430, 444 (2005). “[T]he plain-error doctrine alows a reviewing court to consider
unpreserved error when (1) aclear or obvious error occurred and the evidenceis so closely
balanced that the error alone threatened to tip the scales of justice against the defendant,
regardless of the seriousness of the error, or (2) aclear or obvious error occurred and that
error is so serious that it affected the fairness of the defendant’s trial and challenged the
integrity of the judicial process, regardless of the closeness of the evidence.” People v.
Piatkowski, 225 III. 2d 551, 565 (2007). Manifestly, there can be no plain error where there
isno error. People v. Bannister, 232 11l. 2d 52, 71 (2008).

We cannot say, with respect to any of the information respondent identifies, that it was
error for the trial court to allow the expertsto testify that they based their opinions on that
information.

We begin with respondent’s criminal history. Respondent first challenges Wood's
reliance on respondent’ s extensive arrest history. Though respondent al so asserts that there
was “no *** foundation” for Quackenbush’'s reference to respondent’s prior arrests,
respondent develops an argument only with respect to Wood' s testimony. For that reason
alone, we could, arguably, conclude that any error with respect to Wood's reliance on
respondent’ s arrest history was harmless. Nonetheless, we choose to address the claim of
error.

Respondent argues that the State's foundation for eliciting respondent’s arrest history
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from Wood fell short of the foundation the State provided, and this court approved, inInre
Commitment of Doherty, 403 111. App. 3d 615 (2010), also a proceeding under the SVP Act.

In Doherty, the respondent filed a motion in limine seeking to exclude evidence of his
“nonsexud criminal history, includingtraffic offenses, unlawful possession of astolen motor
vehicle, driving under the influence of alcohol, driving on a suspended license, battery,
disorderly conduct, and vehicular invasion.” Id. at 617. In response, the State “argued that
respondent’ s entire criminal history, including his nonsexual criminal history, was relevant
in determining whether respondent suffered from a mental disorder and was substantially
likely to reoffend.” Id. Thetria court ruled “that the State’ s expert witnesses could testify
regarding respondent’s nonsexual criminal offenses,” provided “the State lay the proper
foundation that the evidencewasregularly relied on by expertsintheir field.” Id. at 618. The
trial court also said that it would “give a limiting instruction informing the jury that the
testimony was being offered to illustrate what evidence the expert witnesses relied on in
forming their opinions and not as substantive evidence of the underlying offenses.” I1d. After
the respondent was committed, he appealed, arguing that the trial court erred in admitting
evidence of his nonsexual offenses. Id. at 624.

This court affirmed. We began by noting that section 35(b) of the SVP Act (now 725
ILCS 207/35(b) (West 2008)) provided:

“ At the hearing onthe[ commitment] petitionit shall be competent tointroduce evidence
of the commission by the respondent of any number of crimes together with whatever
punishments, if any, were imposed. The petitioner may present expert testimony from
both the Illinois Department of Corrections evaluator and the Department of Human
Services psychologist.” (Emphasis added.)
Thus, we noted, the SVP Act authorized “the admission of respondent’s criminal history,
sexual or nonsexual.” Doherty, 403 111. App. 3d at 624. The respondent’ s criminal offenses,
sexual or nonsexual, were*relevant in assessing [ his] judgment and the extent to which [he]
respected or followed the law or restrictions imposed on him by aprior conviction.” 1d. We
next noted the precautionary measures taken by the trial court in regard to the evidence of
the respondent’ s criminal history:

“[In alowing the evidence, thetrial court required the State to lay a proper foundation
that theevidencewasregularly relied on by expertsintheir fieldinforming opinions. See
[People v. Swvanson, 335 III. App. 3d 117, 125 (2002)] (allowing an expert to rely on
reports made by others to formulate an opinion as long as other experts in the field
reasonably rely on such materials). Third, the trial court’s ruling reflected a thoughtful
consideration of the probative value of the evidence as well asits prejudicial effect on
respondent. See[Peoplev. Winter halter, 313 11l. App. 3d 972, 978 (2000)] (requiring the
trial court to weigh the probative value and potential prejudicia effect of evidence).
Towardthat end, thetrial court specifically stated that it would givealimitinginstruction
informing the jury that the testimony was being offered to illustrate what evidence the
expert witnesses relied on in forming their opinions and not as substantive evidence of
the underlying offenses. The trial court also discussed the matter during the jury
instructions conference and instructed the jury accordingly. We conclude that no abuse
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of thetrial court’s discretion occurred.” Id.

Although Doherty reached the correct result, section 35(b) was, in fact, not necessary to
our determination that the trial court properly allowed the experts to testify to the
respondent’ s nonsexual offenses. Section 35(b) permits the substantive admission of past
offenses; the section contains no proviso that past offenses may be considered only as bases
for an expert’ sopinion. Seelnre Detention of Hardin, 238 11l. 2d 33, 51 (2010) (“Whilethe
presence of prior convictions cannot be determinative of whether the subject of a[petition
under the SVP Act] suffersfromamental disorder, those convictionsmay, however, provide
substantial evidence of the presence of underlying behaviors and psychological traits that
combine to meet the diagnostic criteriafor a particular mental disorder.”). Thetrial courtin
Doherty, however, did not admit the past offenses as substantive evidence, but, rather, it
admonished thejury to consider them only inweighing theexpert’ sconclusions. In affirming
that decision, our first stated rationale was that section 35(b) “authorizes the admission of
respondent’s criminal history, sexual or nonsexual.” Doherty, 403 IIl. App. 3d at 624. We
noted, secondarily, that the trial court gave a limiting instruction on the use of the past
offenses.

Notably, theserational esappear to have been offered by the Doherty court as independent
and alternative. The first invoked a statutory provision under which evidence of the past
offenses could be admitted as substantive evidence. The second relied on a long-standing
common-law rulethat inadmissible hearsay material may still be mentioned by an expert in
explaining the basis for his conclusions. Because the trial court in Doherty gave alimiting
instruction concerning the respondent’ s criminal history, our citation of section 35(b) was
gratuitous and potentially misleading. Despite what Doherty may be read to suggest,
compliance with section 35(b) is unnecessary where mention of the respondent’s criminal
history is allowed only to illustrate the bases for an expert’s evaluation. The point is vital,
for when past offenses are admitted as substantive evidence, rather than for a limited
purpose, greater concerns about prejudice arise. Indeed, there might even be a question of
whether an arrest that did not result in aconviction isa* past crime[ ]” under section 35(b).
See Peoplev. Beshears, 65 111. App. 2d 446, 460-61 (1965) (interpreting alike provision of
the Sexually Dangerous Persons Act (I11. Rev. Stat. 1963, ch. 38, 105-5) (now 725 ILCS
205/5 (West 2008)) as not applying to arreststhat did not result in convictions). We need not
decide that issue, however, because respondent’s arrests were not admitted as substantive
evidence under section 35(b).

As for the particulars of respondent’s argument, he first asserts that Wood “failed to
mention that other expertsever rely on ssimple arrests.” Therefore, according to respondent,
allowing Wood totestify to respondent’ sarrestswent “ beyond the al ready expanded reliance
onnonsexual convictionsin Doherty.” Weacknowledgethat neither Wood nor Quackenbush
specificallyidentified arrestsasamong thedata, or arrest reports asamong the sources, relied
on by expertsinthefield. That fact isnot dispositive, however. Policereportsreflect arrests,
thoughitisnot exclusively their purpose, asnot all police-citizen encountersresultin arrests.
As Quackenbush and Wood made no qualifications regarding the content of police reports
relied on by other experts, their testimony may reasonably be read to imply that such experts
rely on the arrests recorded in those reports. That such experts would consider arrests
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materia is further suggested by the expansive research pool Quackenbush and Wood
described. They identified severa typesof documents, including (1) policereports; (2) DCFS
reports; (3) presentencereports; (4) trial and appellate court decisions; (5) prisondisciplinary
decisions; and (6) health and medical records. Neither expert intimated that this was an
exclusivelist of dataor sources cited by expertsin thefield, but rather each stated that these
were “the types of documents’ (emphasis added) on which experts rely. Judging by the
sources specifically mentioned by the witnesses, the “types of documents’ considered
relevant by experts in the field occupy a broad cross-section of a respondent’ s behavioral
history. Indeed, the witnesses' stated aims suggest that they cast awide net in their research
of respondent’s background. Quackenbush testified that he consulted the Department of
Corrections (DOC) master file, which he described as “a pretty comprehensive set of
documents regarding a person and their involvement with the Department of Corrections”
(emphasis added). Wood named not only the DOC master file but other sourcesaswell. He
indicated that hisfirst step in eval uating respondent wasto performa“recordsreview,” with
theaim of approaching hisinterview with respondent with “asmuch knowledgeaspossible.”
The sources Quackenbush and Wood specifically mentioned would have contained awide
range of data about respondent, including his own statements and admissions as well as
opinions and observations of him and even accusations against him, couched in possibly
multiple levels of hearsay. We cannot imagine why an expert, searching so widely for facts
about respondent, would not also consider arrests as pertinent data. Hence, the “rap sheets’
cited by Woods for respondent’ s arrest history would fall within the “types’ of documents
that he specifically mentioned and upon which an expert in the field would reasonably rely.

Doherty does not persuade us otherwise. Doherty simply does not speak to the issue of
whether an expert, in explaining the basis for his conclusions under the SVP Act, may cite
prior arreststhat did not |ead to convictions. Doherty dealt with convictions, not arrests, and
thereis no indication that this court was setting conviction as the minimum bar.

Nor, moreover, is there support in Doherty for requiring that the expert identify the
alleged offense for which the respondent was arrested. Here, we note that, though Wood did
not describe the 27 arrests he mentioned, Quackenbush did describe some of the offenses
underlying the 23 or 24 arrests he saw in respondent’ s records. Specifically, Quackenbush
testified that the offenses included traffic violations, battery, and domestic violence. Thus,
it appears that at least some of the arrests were described in the experts’ testimony. In any
case, however, Doherty undercuts the suggestion that an expert’ sreliance on arespondent’s
arrest record may not be elicited unless the expert specifies the alleged offense(s) for which
the respondent was arrested. The past offenses in Doherty ranged from traffic violations to
battery. By accepting the relevance of such adiversity of offenses, weimplied that the value
of the evidence lay not so much in the suggestion of a tendency to commit any particular
crime asin theindication of ageneral pattern of lawlessness, which supported the experts
diagnosis of an antisocial personality disorder in the respondent. Doherty, 403 IIl. App. 3d
at 624 (“theevidence of respondent’ scriminal history, including thenonsexual offenses, was
relevant in assessing therespondent’ sjudgment and the extent to which respondent respected
or followed the law or restrictions imposed on him by a prior conviction”). Likewise here,
respondent’s multiple arrests, even if unspecified, are relevant as bases for Wood's and
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Quackenbush’ sdiagnoses of apersonality disorder with antisocial features. Such adiagnosis
is pertinent to whether an offender meets the SVP Act’s criteria. See In re Commitment of
Sevens, 345111, App. 3d 1050, 1063 (2004) (antisocial personality disorder suggestive of an
inability to control one' sbehavior, and hence pertinent to whether the respondent waslikely
to engage in further acts of sexual violence).

We emphasize that, though the Doherty court affirmed on two independent rational es,
namely that section 35(b) was satisfied and that the Wilson requirements were met,
respondent’ sclaim herein citing Doherty isonly that the Wil son standardswere not satisfied
asthey werein Doherty. We would not have held the State to the standards of section 35(b)
in any event, because the trial court instructed the jury not to consider as substantive
evidence the materials cited by the experts.

Also for this reason, our decision today does not conflict with Beshears. Beshears
interpreted section 5 of the Sexually Dangerous Persons Act (Ill. Rev. Stat. 1963, ch. 38,
1 105-5) (now 725 ILCS 205/5 (West 2008)). Section 5 contained the following provision
on evidence of past crimes, which was almost identical in wording to section 35(b) of the
SVP Act: “At the hearing on the petition it shall be competent to introduce evidence of the
commission by therespondent of any number of crimestogether with whatever punishments,
if any, wereinflicted.” Ill. Rev. Stat. 1963, ch. 38,1105-5. At thetrial in Beshears, the State
elicited evidence that the respondent had been arrested on an allegation that he sexually
molested ayoung girl. No expert testified, but apsychiatric evaluation of the respondent was
admitted into evidence. The report did not mention the respondent’s prior arrest. The trial
court issued no limiting instruction regarding the prior arrest. At the conclusion of thetrial,
the respondent was adjudicated a sexually dangerous person. Beshears, 65 Ill. App. 2d at
448-51. The appellate court reversed, reasoning, inter alia, that the prior arrest should not
have been introduced because “ evidence of arrestsis not competent to prove ‘ commission
of crimes " per section 5. 1d. at 461.

Here, as in Beshears, the jury was informed of respondent’ s prior arrests. In Beshears,
however, the prior arrests were admitted as substantive evidence, while here the jury was
admonished to consider the prior arrests only in evaluating the conclusions of the experts.
Thus, the concerns addressed in Beshears are not present here.

Respondent also raises the question of “trustworthiness.” “It is not,” respondent
maintains, “trustworthy to allow the introduction through an expert witness that the
[r]espondent may have been arrested of [sic] up to 36 arrests.” Respondent does not clarify
whether, by “untrustworthy,” he meansthat the sources the experts used were unreliable or,
rather, that mere arrests cannot be trusted as an indicator of a dangerous propensity.
Following his conclusory assertion, respondent proceeds to describe the facts and holding
in Chambers without discussing their pertinence to this case.

In Chambers, the defendant claimed aninsanity defenseto the charge of murder. At trial,
the defense presented expert testimony that the defendant’ s blood alcohol level at the time
of the crime was between 0.25 and 0.35, depending on his metabolism, “that [he] was drug
and alcohol dependent, that he suffered from *** an anti-social personality, a narcissistic
personality, and an unspecified personality disorder with sadistic traits.” Chambers, 259 111.
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App. 3dat 632. The State presented expert testimony that, based on hisactions, the defendant
“was capable of reasoning and exerting judgment at the time of the crime.” 1d. at 633. The
expert also testified to the defendant’ s offense history, including multiple charges of armed
robbery, a charge of burglary, a charge of aggravated arson at age 12, and several moving
violations. Id.

Wereversed the defendant’ s conviction, holding that the prejudicial effect of his offense
history outweighed its probative value. We noted that the offense history “bore mainly on
whether defendant possessed a violent personality,” but that the defense and prosecution
expertswerein essential agreement that the defendant had violent tendencies. Id. at 634-35.
Theinsanity defenserai sed adifferent issue, however—whether the defendant’ s* intoxication
at the time of the murder, coupled with his personality disorder or disorders, rendered him
incapable of forming the requisite criminal intent when the crime occurred.” Id. at 635. We
held that “evidence of defendant’ s arrest at age 12 for arson and his many armed robberies
of theaters and drug houses was not at all relevant to whether defendant was capable of
forming the requisite criminal intent at the time of the murder.” 1d.

Although respondent does not suggest how the facts of Chamber s bear upon the present
case, we note that Chambersisreadily distinguishable, asthe prior crimesin that case were
admitted as substantive, abeit indirect, evidence that the defendant had the requisite mental
state when he committed the act charged. Here, by contrast, thetrial court expressly told the
jury that they were not to consider the prior arrests as substantive evidence in the case.

Respondent offers no other authority and devel ops no argument that the experts' citation
of his prior arrests was unduly prejudicial.

Next, respondent argues that it was improper for the State to elicit from Quackenbush
that herelied onan“indicated” finding by DCFSthat, in 2003, respondent sexually mol ested
hisnieceand another girl. An“indicated report” isastatutory term of art. Section 7.12 of the
Abused and Neglected Child Reporting Act (325 ILCS 5/7.12 (West 2008)) requires DCFS
to investigate reports of child abuse or neglect and to determine whether each report is
“‘indicated,” " * *unfounded,” ” or * ‘undetermined.” ” Id. DCFSwill indicate areport if it
determines that there is “credible evidence” of abuse or neglect. 89 Ill. Adm. Code
300.110(i)(3)(A) (2012). “Credible evidence” means that the available facts, when viewed
in light of the surrounding circumstances, would cause a reasonable person to believe that
the child was abused or neglected. 89 Ill. Adm. Code 300.20 (2012). An indicated finding
remains on the state central registry for a minimum of five years. 325 ILCS 5/7.12 (West
2008).

Respondent refers us to our supreme court’s observation that challenged indicated
findings have a“strikingly high” (74.6%) rate of reversal (Lyon v. Department of Children
& Family Services, 209 Ill. 2d 264, 280-81 (2004)). Respondent also notes this court’s
decisionininreK.S, 365 Ill. App. 3d 566, 578 (2006)), an abuse and neglect proceeding,
where we vacated that aspect of the trial court’s dispositional order that required the
respondent to submit to asex offender assessment. We noted that thetrial court “ never heard
any direct evidence that respondent had committed any sexual offense.” (Emphasis in
original.) Id. at 571. We also noted that the criminal case against the respondent, which
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involved the same all egation—that the respondent sexually abused hisgirlfriend’ s child-had
been dismissed. Though therewas an indicated finding by DCFSthat the respondent abused
the child, we observed (citing Lyon) that “[I]abelling evidence as crediblein no way denotes
that the evidence comportswith rules of evidence or procedural due process.” 1d. at 572. We
further remarked that “[a] finding by aDCFSworker, as capabl e asthe worker may be, does
not obviate the need for the State to produce evidence of alleged offenses and for ajudgeto
find, by a standard more exacting than ‘credible,’” that an offense was committed.” Id.

Respondent contends, based on Lyonand K.S,, that i ndi cated findings* could not possibly
be something that other experts in the field rely on.” Respondent overlooks, however, an
elementary difference between this case and K.S., which is that thereis no dispute (and in
fact it was stipulated at trial) that respondent was convicted in 2003 of aggravated criminal
sexual abuse. That fact by itself meetsthefirst criterion under the SVP Act, whichisthat the
subject of the petition has been convicted of a sexualy violent offense (725 ILCS
207/15(b)(1)(B) (West 2008)). The merefact of aconviction of that type has other relevance
as well. Significantly, the DCFS report and indicated finding were referenced only when
Quackenbush was asked to share the details of the offense. In Doherty, we considered the
respondent’ scriminal history rel evant without noting the details of thecrimes(it wasunclear
whether any such details were admitted into evidence). Here, the fact alone of respondent’s
multiple arrests and convictions, including the conviction of aggravated criminal sexual
abuse, wasaground for theexperts' diagnosesof respondent with apersonality disorder with
antisocial features.

Respondent next notes that Quackenbush and Wood gave different ages for the victims
in the 2003 sexual abuse case. Quackenbush testified that both victims were 10 when the
abuse occurred, while Wood testified that the victims were 10 and 6. Respondent suggests
that Wood' s testimony “raise[s] a possible competency question asto whether a6 year old
could in fact provide trustworthy information.” Respondent, however, cites cases only on
when achild is deemed competent to testify in court. He cites no authority on the ability of
achild to provide statements in the context of a criminal investigation. Moreover, it is not
apparent how vital the child’s own statements were to the investigation in the 2003 case.
Most important is that, however the investigation proceeded, respondent was ultimately
convicted of aggravated criminal sexual abusein 2003. Thisisnot the forum for respondent
to challenge that conviction.

Next, respondent challenges the experts’ reliance on various other aspects of his offense
history. First, he notes that, though he was charged with possession of a stolen vehiclein
connection with his assault of afemale acquaintance and theft of her car, the stolen-vehicle
charge “was dismissed through a negotiation to aggravated battery.” The record page to
which he directs our attention, however, simply contains Wood' s testimony that the case
resulted in convictions of two counts of aggravated battery. Wood mentioned nothing about
a“negotiation” or adismissal of the stolen-vehicle charge. In any case, even if it was later
dismissed, the charge, and the earlier arrest, were competent factors for the State’ s experts
to consider in conducting their eval uationsunder the SV P Act. Respondent citesno authority
that bars such use of arrest and charging records, and so we cannot conclude that the trial
court erred in allowing the experts to mention their reliance on those records. Similarly,
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though respondent’ s niece ultimately decided not to press charges for respondent’ s alleged
assault of her, there was no error in the court permitting the State to elicit from the experts
that she claimed an assault occurred.

Respondent also objects that Wood referenced respondent’s use of “aliases” without
identifying when and how the aliases were supposedly used. Wood made the remark while
explaining how he concluded that respondent has a personality disorder with antisocial
features:

“1 looked at [respondent’ s] long history of engaging in behaviorsthat placed him at risk
for and ultimately resulted in his being arrested, the fact that he has used people
without[,] in my opinion[,] any regard for their rights, their concerns, their welfare. He
has manipulated individuals. He has used aliases. He has engaged in a number of
criminal behaviors and that that [sic] pattern of so engaging in those behaviors has
existed for avery long time.” (Emphasis added.)

Wood evidently regarded respondent’s use of aliases as akin to his arrests in exhibiting
disregard of laws and social mores. Because use of an diasis, in most contexts, wrongful,
it was proper for Wood to rely on the fact alone that respondent used aliases.

Respondent also challenges Wood' s reliance on respondent’s possession of “hooch”
whilein prison. Wood testified that hefound thisincident significant because respondent had
denied having a substance abuse problem. Respondent asks:

“Do other expertsrely on the possession of fermented liquor in [an inmate’ s] cell? What
bearing does having fermenting liquor in [respondent’ s] prison cell relate to asubstance
abuse issue? What effect does a single alcohol related occurrence in over thirty years
weigh in Dr. Wood' s testimony?”’

We think the “hooch” incident, for which prison authorities disciplined respondent, is
moreimportant for what it shows about respondent’ srespect for authority. It wasyet another
incident that explained the diagnosis of a personality disorder with antisocial features.

Finally, respondent claims that the trial court, in addition to failing to enforce the
foundation requirements, “failed to consider the probative value of each statement as well
asits pregjudicia effect on [respondent].” Respondent observes that, in Doherty, this court
commented that thetrial court’ sruling “reflected athoughtful consideration of the probative
value of the evidence aswell asits prejudicial effect on [the] respondent.” Doherty, 403 111.
App. 3d at 624. Werecognize, of course, that “thebasictest for admissibility of any evidence
*** jswhether its probative value outweighsits prejudice.” Peoplev. Turner, 373 Ill. App.
3d 121, 131 (2007). It appears here as if the trial court did not expressly conduct that
bal ancing. Respondent, however, refersusto no authority that atrial court must always make
its balancing of thesefactorsexplicit for therecord. Infact, thereis authority to the contrary.
In People v. Watkins, 206 IIl. App. 3d 228, 245 (1990), the court said:

“Although the trial court must weigh factors relating to the prejudice and probative
value of evidence *** in reaching its determination as to the admissibility of that
evidence, the court is not required to make an express evaluation in open court of those
factors. [Citation.] Rather, absent an expressindication that thetrial court was unaware
of itsobligation to balance these factors|citation], areviewing court will assumethat the
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trial court gave the factors appropriate consideration. [Citation.]”

Nonetheless, it remains the preference of this court that the trial court articulate, for the
record, its weighing of the probative value and prejudicia effect of the proposed evidence.
Here, though it would have been better for thetrial court to expressits thought process, we
have, under the test in Watkins, no cause to believe that the trial court did not balance the
factors as required.

Evenif thetrial court erred in allowing the expertsto testify to any of the data respondent
identifies, respondent has not demonstrated that the error was plain because it impacted a
fundamental right or the evidence at trial was closely balanced. Aside from arguing simple
error, respondent statesonly that “ plainerror should apply.” Respondent thusfailsto develop
an argument that the error was plain. See People v. Nieves, 192 Ill. 2d 487, 503 (2000)
(“Defendant’s plain error argument consists of a single sentence asking us to employ the
plain error rule because the right to afair death penalty sentencing hearing isafundamental
right. The balance of hisargument consists of explaining why the admission of the evidence
was error, not plain error. He neither argues that the evidence was closely balanced nor
explains why the error is so severe that it must be remedied to preserve the integrity of the
judicial process. Accordingly, we find the argument waived.”); see dso Ill. S. Ct. R.
341(h)(7) (eff. July 1, 2008) (“Points not argued are waived ***.”). The only authority that
respondent cites in asserting that the alleged error was plain is this court’s decision in
Chambers, whose facts and analysis we described above in determining that the trial court
did not err. In Chambers, the defendant argued that his trial counsel was ineffective for
failing to challenge the admission of his offense history. Chambers, 259 11l. App. 3d at 634.
This court, upon concluding that the admission of the defendant’ s offense history waserror,
sua sponte invoked the plain-error doctrine and summarily, without analysis (or even any
acknowledgment) of either prong of the doctrine, determined that there was plain error. 1d.
at 636. The court reversed on that basis, mooting the ineffectiveness claim. Id.

Respondent simply describes the facts and holding in Chambers, making no attempt to
compare them to the case at hand. Of course, since Chambers did not acknowledge either
prong of the plain-error doctrine, it is unknown why this court found the error to be
plain—and, by extension, is it unclear how Chambers demonstrates plain error in this case.
Not only does respondent fail to argue that the trial court’s aleged error impacted a
substantial right, he does not challenge the sufficiency of the evidence apart from the
testimony at issue, and the independent evidence clearly was overwhelming. First,
respondent was convicted of three sexually violent offenses. Second, the experts agreed that
respondent suffersfrom paraphilia, specifically, asexual attractionto nonconsenting females,
and from a personality disorder with antisocial features. Wood diagnosed respondent with
the additional disorder of pedophilia, or a sexual attraction to children. Third, both experts
agreed that it is substantially probable that respondent will engage in further acts of sexual
violence. They based their opinionson, inter alia, respondent’s (1) age; (2) physical health;
(3) mental disorders; (4) arrest, conviction, and disciplinary history; (5) failure to complete
sex offender treatment; and (6) actuarial likelihood of recidivism. Respondent offered no
evidence to rebut this abundant showing against him.

For the foregoing reasons, we find no error in the trial court’s permitting the State's
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experts to testify to respondent’s past misconduct as it pertained to their evaluations.
Moreover, any error in that ruling was harmless.

186 [11. CONCLUSION
187 For the reasons stated, we affirm the judgment of the circuit court of Lake County.

188 Affirmed.
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