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OPINION

Defendant, Curmiller Hayes, appeal shisconviction after ajurytrial of aggravated battery
with afirearm and his sentence of 10 years imprisonment. On appeal, Hayes contends (1)
the State did not prove him guilty beyond areasonabl e doubt where State witnesses admitted
lying to the police and Hayes' testimony that he acted in self-defense was unimpeached and
corroborated by the physical evidence; (2) he was denied effective assistance of counsel
wheretrial counsel failed to introduce admissible evidence of the victim'’ s violent character
to support Hayes' theory of self-defense; and (3) the prosecutor improperly remarked during
closing argument that the jury would receive a copy of prior inconsistent statements of
defensewitness EricaTeas ey, which placed unduefocus on that evidence and distracted the
jury from the relevant facts of the case. We affirm.

JURISDICTION

Thetria court sentenced Hayes on December 17, 2009, and he filed a timely notice of
appeal on December 17, 2009. Accordingly, thiscourt hasjurisdiction pursuant to article VI,
section 6, of the Illinois Constitution and Illinois Supreme Court Rules 603 and 606,
governing appeal s from afinal judgment of convictioninacriminal case entered below. IlI.
Const. 1970, art. VI, 8 6; 1ll. S. Ct. R. 603 (eff. Oct. 1, 2010); R. 606 (eff. Mar. 20, 2009).

BACKGROUND

In the early morning hours of November 24, 2007, shots were fired between Hayes and
John Morrissette at the Hole-N-Da-Wall, a private social club located at 813 S. Pulaski in
Chicago. Hayes was charged with attempted murder and aggravated battery with afirearm
of Morrissette and John Wilson.

At Hayes jury trial, BerthaMorrissette testified for the State. Berthastated that she was
part owner of the club, and on November 24, 2007, a woman known as Thumb was there
with six or seven others to celebrate her birthday. Hayes was part of the group celebrating
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Thumb' s birthday. Bertha observed Hayes and a patron named Cowboy pushing each other
around, and some of the men at the club broke up the fight. The women at the party with
Hayes started pushing him out the door, but hedid not leave quietly. Hayeswas* fussing and
fighting and cursing,” trying to get back into the club. After finishing their drinks, the other
members of Thumb’s party also left the club.

The club had a main exterior door, and after proceeding down a small vestibule, there
was an interior glass and aluminum door. After the Thumb party left, Bertha locked the
interior door. About 30 minutes later, Hayes returned to the club and started banging on the
glass window of the interior door. Bertha informed him that the club was closed and they
were getting ready to leave. Hayes left through the main door, but soon after returned and
kicked open theinterior door. He had a pistol in his hand. Hayes then said, “ now what” and
fired the gun down the middle of the aisle. Bertha fell to the floor and heard two or three
more shots. Hayes then ran out of the club. Bertha did not see anyone el se with a gun that
night.

After Hayes left, Bertha saw that her boyfriend, John Wilson, had been shot in the foot.
She grabbed some towelsto wrap up hisfoot. When police camein, they pulled her asideto
ask her questions. She had heard that a person she knew as Lil Hole followed the shooter
after he left the club. At the police station, Berthaidentified Hayesin alineup.

Bertha stated that she could no longer closethe interior door after the incident although
the door showed no signs of physical damage; only the lock on the door was affected. She
also denied that her son, John Morrissette, kept a shotgun at the bar of the club and denied
he shot a gun that night. She acknowledged that her son is a convicted felon and is not
supposed to have agun.

John Wilson testified that on November 24, 2007, he was in arelationship with Bertha,
although at thetime of trial they were no longer dating. On that date, he went to the club and
played some poker on the machine, drank a beer then went to the back room to sleep. Later,
Wilson returned to the bar and got another beer. A man he subsequently identified as Hayes
kept trying to get into the club but Berthatold him it was closed. Hayes went out, then came
back to theinterior door, which he kicked open. He walked toward the bar, reached down to
his side and pulled out a pistol. Wilson testified that he did not see anyone else with agun
at that point. When Hayes was about three or four feet away, he shot Wilson in thetop of his
right foot. Wilson grabbed hisleg and rolled under the nearby pool table. Although he could
not see what was happening while he was under the pool table, Wilson did hear afew more
shots and another person crawled on top of him under the table. When the shooting stopped
and he heard people say, “he’ sgone,” Wilson took off hisboot, which wasfull of blood. He
then saw John Morrissette at the bar holding a pump shotgun. Bertha asked her son, “[D]id
you get him?”’

The police and paramedics arrived, and Wilson was transported to Mt. Sinai Hospital,
where adoctor informed him that he had 22 or 23 holesin hisfoot. Wilson admitted that he
did not tell police that night that he had seen Morrissette with a shotgun because he wasin
arelationship with Bertha at the time. Before the shooting, he had never seen Morrissette
handling the shotgun although he knew he kept a shotgun in the disc jockey (DJ) booth. He
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had also informed Bertha about the gun before the shooting.

John Morrissette testified that he has a 2006 conviction for burglary and a 2008
convictionfor aggravated unlawful use of aweapon. Intheearly morning hoursof November
24, 2007, he was DJ for a party at the club. Although he was not aware of any atercation
involving Hayes, he did observe some ladies trying to get him out of the club. Hayes,
however, was wrestling and scuffling because he did not want to leave. Hayes was very
angry. Morrissette stated that he did not help to escort Hayes out of the club, nor did he ever
punch him. The other members of his party stayed for another 20 minutes before leaving.

Approximately 30 minutes later, Hayes returned, “bamming” on the interior door.
Morrissette told him that the club was closed and made a motion across his neck indicating
that fact. Morrissette testified that it was his first face-to-face encounter with Hayes.
Morrissette returned to the DJ stand to play a couple more songs when Hayes kicked the
door, which flew open. Hayes had arevol ver and firewas coming from the barrel of the gun.
People were running and ducking. After seeing that Hayes had a gun, Morrissette grabbed
his shotgun, which he kept in the DJ booth for protection. Hayes had fired the first shot and
Morrissette tried to aim at Hayes, but then Wilson’s niece ran past and he accidentally shot
toward thefloor. Hayes shot once more before running away. Morrissette stated that he was
shot in the foot, and he later discovered that his shot hit Wilson in the foot.

When police arrived, Morrissette did not tell them he had a shotgun because he was on
felony probation at the time and hewas not supposed to be around weapons. Doctorsat Rush
Hospital later removed the bullet from his foot. Morrissette identified Hayesin alineup at
the police station on November 24, 2007. He did not tell the investigator that he had a
shotgun that night, nor did he tell the assistant State’ s Attorneys. Morrissette only admitted
having the gun when he discovered that Wilson would testify at trial that he had a gun.

Ozay McNedly testified that on November 24, 2007, between 1:30 and 2 am., hewas at
the club talking to someone he later discovered was Hayes' sister-in-law. About four or five
other women were also present. Hayes kept asking him why he was “messing” with his
sister-in-law and McNeely told him that he had known her for along time. Thewomen tried
pushing Hayes out of the way, and McNeely kept talking to them. After bringing thewomen
somedrinks, McNeely had no other contact with Hayes. McNeely | eft the club about an hour
or two later and he sat alone in his car, smoking and listening to music. While in his car,
McNeely observed Hayes and the other women come outside. The women were trying to
keep Hayes from going back inside the club. Hayes then went to his car, opened the trunk,
and took out ajack iron. Thewomen stopped him from going back into the club. Hayesthen
threw the jack in the back of hiscar, got into the car, and drove away.

McNeely returned to the club for about an hour before going out to his car to smoke a
cigarette. After awhile, someone named Sharon came out and pointed to acar driving away.
She said that “he” had just fired some shots in the club. McNeely noted that the car wasthe
same one he had seen Hayes drive off in earlier. McNeely, however, never saw Hayes come
back to the club nor did he see who was driving the car now. He followed the car and dialed
911. He told the operator that he was following a person who had fired shots in a tavern.
McNeeley remained on the phone. He followed the car until he saw Hayes get out of the car

-4-



117

118

119

120

and walk to alarge building. Hayes shouted at awoman on the third floor and then went into
the building. When he came out of the building, about 10 to 12 police cars were coming and
he started to run. McNeely pointed out the direction Hayes was running and police began
their chase. Police soon returned with Hayes and asked McNeely to identify him. At trial,
McNeely denied telling policethat he had actually witnessed the crime. He al so testified that
he knew John Morrissette but had never seen him with a shotgun.

Chicago police officer Carmen Hernandez and her partner were working the early
morning hours of November 24, 2007, when they heard acall of a person shot and awitness
following the offender. Following the directions, they arrived at 3500 North Franklin where
they found McNeely. McNeely told them he was a witness to the shooting and pointed out
Hayes, who was 25 to 30 feet away. They joined seven or eight other officers in chasing
Hayes. They shouted, “Police, stop” but Hayes kept running. As Officer Hernandez and her
partner got halfway down Drake, Hayes popped out through ayard and tripped in front of the
officers. Hernandez and her partner detained Hayes, placed him in asquad car, and brought
him to McNeely, who identified him as “the guy that shot people in the club.”

Detective Kevin Bor and hispartner also monitored the call of aprivatecitizen following
an offender on November 24, 2007. They observed Hayes being placed into custody and they
met with McNeely, who told them that he had witnessed the shooting. When they arrived at
the club, they observed that the interior door did not appear damaged. There was blood on
the floor immediately inside the door and a pool of blood by some stools and tables. There
was another pool of blood near the pool table. Both pools contained metal fragments, which
the policerecovered. They did not recover aweapon, however. Bor interviewed Bertha, John
M orrissette, and John Wil son and no one mentioned that John M orrissette had ashotgun, nor
did Morrissette ever mention firing a shotgun. At the police station, forensic investigator
Strzepek conducted agunshot residue test on Hayes. A metal object wasremoved from John
Morrissette’ s foot on November 28, 2007.

Robert Berk, who works in the trace evidence section of the police crimelab, examined
the swabstaken from Hayes and determined that Hayes had discharged afirearm, contacted
a gunshot residue (GSR)-related item or had his right hand in the environment of a
dischargedfirearm. Leah Kane, afirearm and tool mark examiner at thecrimelab, determined
that the metal object takenfrom John M orrissette’ sfoot wasa9-millimeter/.38-caliber bullet.
The metal fragments found on the floor did not contain any characteristics making them
suitable for comparison.

EricaTeas ey testified for the defense. She stated that she and Hayeslived at 2922 West
Fillmore with their three children. Hayes mother and father lived on the first floor. On
November 24, 2007, she and her sister, Thumb, went to the club to celebrate both their
birthdays with friends. Hayes arrived about a half hour later. Around 3 am., she and Hayes
got into an argument because he wanted to leave but she did not. They did not hit each other.
John Morrissette then came over and punched Hayes, who fell down. Teasley knew
Morrissette as the bouncer of the club. Hayes did not punch back, but Morrissette asked him
to leave. Hayes left and drove off while Teasley and her group stayed another five minutes
before leaving.
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Teadley testified that she did not know McNeely, but she knew a person by the name Lil
Hole. She admitted that Lil Hole and Thumb had a conversation at some point, but denied
that Hayes had an argument with Lil Hole. She did not recall whether she told police that
Hayeshad aconversation with an unknown black male or that Hayes pushed that personwho
then punched Hayes in the face. She spoke with an assistant State’s Attorney, but did not
recall whether she said Hayeswasinvolved in atense conversation with an older man at the
bar, or that Hayes pushed the man and the man punched Hayes in the face. She admitted to
signing a handwritten statement, but said she did so because she was tired and wanted to
leave.

Teasley stated that she never told police that John Morrissette had punched Hayesin the
face because” They didn’t ask.” Although she acknowledged that the policetreated her well,
she stated that she was at the police station and had not slept from midnight to 10 am. She
had coffee, but she did not eat anything.

Hayestestified in his defense. He stated that he and Teasley lived with their children at
2922 West Fillmorein Chicago. On November 24, 2007, he and Teasley went to the club to
celebrate with Thumb and some friends. When Hayes got to the club around 1 am., Teasley
was aready there. He had two beers, and around 2:30 or 3 am., he and Teasley got into an
argument because hewanted to leave. While arguing with Teas ey, however, someone came
over and asked him to leave. Hayes denied threatening that person. Hayes stated that he did
not talk to any older men, nor did any older man punch him. He al so stated that he had never
seen McNeely beforethat night. Ashe and Teasley were arguing, Morrissette came over and
punched Hayesin theface. Hayesfell to thefloor and asked, “Why the fuck did you hit me?”’
Morrissette told him to leave and he got into his car and drove around. Hayes was angry and
drove to cool off.

He went back to the club to check on Teasley, knocking on the interior door, which was
locked. He saw people inside, but he could not tell whether Teasley was still there. Hayes
denied that the bouncer made a motion across his throat indicating that the club was closed.
He knocked a couple more times and a young lady opened the door. Hayes denied kicking
in the door. When he walked in, people ran toward Morrissette. Morrissette had a shotgun,
which he held in the direction of Hayes. Morrissette fired the gun and Hayes saw a flare of
light and heard a bang. Hayes then took his gun from the back of his pants and fired toward
Morrissette' sfeet to protect himself. He stated that he had the gun with him the entire night.
Hayes then fired two more shots at the floor so he could escape.

Hayes testified that he threw the gun out of his car at Pulaski and Harrison. He went to
Teasley’s mother’ s house, where he asked Teasley to come down. At that point, 10 to 12
policecarsarrived and Hayes started running because hewas scared. Hewas soon caught and
taken to the station. Hayes denied telling police that he had retrieved the .38-caliber weapon
from the railroad tracks by his house before going back to the club. He also denied stating
that he kept the gun there because he did not want his children playing with the gun at home.
He stated that he did not tell police the bouncer at the club had a handgun that he fired into
the floor.

Inrebuttal, the State called Assistant State’ s Attorney (ASA) Emily Stevens, who spoke
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with Teasley on November 24, 2007. Teasley told her that the police never threatened her,
and they treated her well. Teasley gaveastatement in which she said Hayes and an older man
had a tense conversation at the club. Hayes pushed the older man and the man punched
Hayesin thejaw. Teas ey stated that she did not see anyonein the club with aweapon at the
time. Hayes wasrealy angry when he got into the car. Teasley never told ASA Stevensthat
abouncer hit Hayes or that John Morrissette hit him.

Detective Bor in rebuttal stated that he spoke to Hayes in an interview room. Detective
Jacobson, who was also in the room, advised Hayes of his Miranda rights and Hayes stated
that he understood. Hayes stated that he went to the club for a party around 12:30 p.m. He
met up with Teasley and some friends. He and Teasley got into an argument about her
staying out too late and a bouncer came over. Hayes told the bouncer that he was going to
“beat [his] ass” and the bouncer hit Hayes in the face. Hayes went outside and tried to get a
tireiron out of histrunk, but he instead got into his car and left. Hayes went to his house on
Fillmore and retrieved a.38-caliber handgun from the railroad tracks by his house. He kept
the gun there because he did not want hissmall children to get to it. When he returned to the
club, he knocked on the door but it waslocked. He kicked open the door and he saw that the
bouncer had a handgun. The bouncer fired one time into the floor. Defendant told Bor that
he threw his gun out the car window at Pulaski and Harrison, but police never recovered the
weapon.

Thejury found Hayes guilty of aggravated battery with afirearm of John Morrissette, but
not guilty of aggravated battery of a firearm of John Wilson, not guilty of the attempted
murder of Morrissette, and not guilty of the attempted murder of Wilson. The trial court
sentenced Hayes to 10 years' imprisonment. Hayes filed thistimely appeal .

ANALYSIS

Hayesfirst contendsthat the State failed to prove him guilty beyond areasonable doubt
of aggravated battery with afirearm of John Morrissette. He argues that the witnesses who
identified him as the aggressor provided contradictory, improbable testimony and had a
motiveto lie, whereashe consistently testified that he acted in self-defense and histestimony
was corroborated by the physical evidence. When faced with a challenge to the sufficiency
of the evidence, this court must determine “whether, after viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” (Internal quotation marks omitted.)
(Emphasis omitted.) People v. Young, 128 Ill. 2d 1, 49 (1989). If a defendant raises the
affirmative defense of self-defense, the State must al so prove beyond areasonabl e doubt that
he did not act in self-defense. The elements of self-defense are: (1) unlawful force was
threatened against a person; (2) the person threatened was not the aggressor; (3) danger of
harm was imminent; (4) use of force was necessary; (5) the threatened person actualy
believed a danger existed requiring the use of force; and (6) the threatened person’s beliefs
were objectively reasonable. People v. Jeffries, 164 IIl. 2d 104, 127-28 (1995). The State
satisfiesits burden if it negates any one of these elements. Jeffries, 164 I11. 2d at 127-28.

Furthermore, it is the jury’s function to assess the credibility of the witnesses and the
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weight to be given their testimony by resolving any conflicts or inconsistencies in the
evidence. Peoplev. Tenney, 205 I11. 2d 411, 428 (2002). Whether a defendant acted in self-
defenseisalso aquestion for the jury to determine. Peoplev. Goliday, 222 111. App. 3d 815,
821-22 (1991). A reviewing court will not reweigh the evidence or substitute its judgment
on these mattersfor that of thejury. Tenney, 205 111. 2d at 428. On appeal, a conviction will
be affirmed “unless the proof is so improbable, unsatisfactory, or unconvincing as to raise
areasonable doubt of defendant’s guilt.” Peoplev. Gill, 264 Ill. App. 3d 451, 459 (1992).

Berthaand Morrissette testified that they observed some women trying to get Hayes out
of the club and that he was wrestling and cursing because he did not want to leave.
Morrissette stated that Hayeswas very angry, and Hayes himself testified that hewas angry.
Inaninterview with police shortly after theincident, Hayes stated that after |eaving the club,
he went to his car to get a tire iron but then he just got into the car and drove away.
McNeely’ stestimony corroborated this statement. Hayes also stated that he retrieved a.38-
caliber weapon hidden by somerailroad tracks, although he denied making the statement at
trial.

Berthatestified that Hayesreturned to the club, kicked open thelocked interior door, and
fired the first shot. Her testimony was corroborated by John Wilson and Morrissette. John
Wilson also testified that when Hayes came in with the gun, he did not observe anyone else
in the club with a weapon. However, he did see Morrissette holding a shotgun after the
shooting was over. Morrissette testified that he grabbed his shotgun from the DJ booth after
seeing Hayes with agun. Both Wilson and John M orrissette suffered gunshot woundsto the
foot and the bullet taken out of Morrissette came from a .38-caliber weapon. A gunshot
residue test conducted on Hayes showed that he had discharged afirearm, contacted a GSR-
related item or had hisright hand in the environment of adischarged firearm. Viewed in the
light most favorable to the prosecution, the evidence supports a finding that Hayes
committed aggravated battery of afirearm of John Morrissette beyond a reasonabl e doubt.
Furthermore, it supportsthefinding beyond areasonable doubt that Hayes cannot claim self-
defense because he was the aggressor.

Hayes arguesthat his conviction should be reversed because the testimony of the State’s
witnesses was implausible and unreliable, while his consistent testimony supporting self-
defense provided a more probable account of the shooting. Hayes points to testimony that
he claimscontradicted thephysical evidenceinthecase. Wilson testified that Hayesfired the
first shot and hit him in the foot. The evidence showed, however, that Wilson had 22 or 23
holes in his foot. Hayes argues that the number of holes indicated Wilson was shot by a
shotgun rather than ahandgun, and since M orrissette had the shotgun, he must havefired the
first shot. Also, the witnesses had different accounts of the manner in which Hayesfired the
shots. Furthermore, Bertha, Wilson and Morrissette all testified that Hayes kicked open the
locked interior door of the club. Hayes contends that this testimony is incredible because
upon inspection the door sustained no visible damage.

Thetestimony, however, did not necessarily contradict the physical evidenceinthe case.
As to the number of holesin Wilson's foot, the State theorized that one of the holes could
have come from a shot fired from a handgun which is consistent with testimony that Hayes
fired the first shot. Although their testimony about how Hayes fired the shots differed,
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Bertha, Wilson, and Morrissetteall testified that Hayesfired thefirst shot. Regarding thefact
that the interior door showed no signs of damage, Bertha testified that only the lock of the
door was affected such that the door no longer closed properly. It isthe function of the jury
to resolve any conflicts or inconsistenciesin the evidence, and the jury reasonably choseto
do so in favor of the State. See Tenney, 205 IIl. 2d at 428.

Hayes al so questionsthe credibility of Bertha, Wilson, and Morrissette because all three
initially lied to police about Morrissette's involvement in the shootings. Morrissette, a
convicted felon, was not supposed to possess or handle a firearm. Hayes argues that their
testimony identifying Hayes as the aggressor lacks credibility because they considered
themselvesfamily and sincethey had lied beforeto protect Morrissette, they would lieagain.
In contrast, Hayes never wavered from his initial statement that Morrissette fired the first
shot.

Although Bertha always maintained that she did not see Morrissette with a gun on the
night of the shooting, Morrissette and Wilson later acknowledged that he had a shotgun.
Wilson admitted that he did not initially tell police he saw Morrissette with a gun because
he was seeing Bertha at the time and wanted to protect Morrissette. However, at the time of
trial Wilson wasno longer dating Bertha. He decided he wanted to tell the truth and testified
that he had seen Morrissette holding a shotgun that night, contradicting his statement to
police after the shooting. His testimony, in turn, forced Morrissette to acknowledge that he
did indeed possess and fire a shotgun. However, neither Wilson nor Morrissette wavered
from hisinitial statement that Hayesfired the first shot. The jury must assessthe credibility
of witnesses and assign weight to their testimony. People v. De Oca, 238 I1l. App. 3d 362,
367 (1992). In making this determination, thejury here was aware of theinconsistenciesand
of the witnesses' possible motivations for testifying. Given the verdict, it clearly found
Bertha, Wilson, and Morrissette to be more credible witnesses than Hayes. The jury is not
required to believe Hayes' version of the events. People v. Primbas, 404 1ll. App. 3d 297,
302 (2010). Wefind that, viewed in thelight most favorabl e to the prosecution, the evidence
supporting Hayes' conviction was not so improbable, unsatisfactory, or unconvincing asto
raise areasonable doubt of his guilt.

Next, Hayescontendsthat histrial counsel provided ineffectiveassistancewhen he failed
to introduce evidence of Morrissette’ sviolent character, which would have been admissible
pursuant to People v. Lynch, 104 Ill. 2d 194 (1984). In order to prevail on an ineffective
assistance of counsel claim, Hayes must show that (1) his counsel’s performance was
deficient so asto fall below an objective standard of reasonableness; and (2) the deficient
performance prejudiced him so asto deny himafair trial. Strickland v. Washington, 466 U.S.
668, 687-88, (1984). Hayes is entitled to competent, not perfect, representation. People v.
Palmer, 162 111. 2d 465, 476 (1994). A reviewing court will not second-guess “the exercise
of judgment, discretion, trial tacticsor strategy evenwhereappel late counsel or thereviewing
court might have handled the matter differently.” People v. Schmidt, 168 IIl. App. 3d 873,
882 (1988). To demonstrate sufficient prejudice, Hayesmust show “that thereisareasonable
probability that, but for counsel’ s unprofessional errors, the result of the proceeding would
have been different.” Strickland, 466 U.S. at 694. Since Hayes * must satisfy both prongs of
thistest, thefailureto establish either prongisfatal to the[ineffective assistance of counsel]
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clam.” People v. Clendenin, 238 1l. 2d 302, 317-18 (2010).

At trial, Hayes counsel attempted to question Wilson about an unrelated incident that
took place after the shooting in which he had Morrissette arrested for putting a pistol in his
face. The State objected, and counsel explained the evidence wasrelevant to show Wilson's
bias and motive to lie. The trial court sustained the objection and counsel did not try to
introduce the evidence again. Hayes now contends that the evidence was admissible and his
trial counsel was ineffective for failing to introduce it pursuant to our supreme court’s
holding in Lynch.

Lynch held that when the defendant rai ses self-defense as atheory in the case, evidence
showing the victim’s aggressive and violent character is relevant to support the defendant’ s
version of the facts when conflicting accounts of the occurrence exist. Lynch, 104 111. 2d at
200. Although convictions for violent crimes are reasonably reliable evidence of violent
character, mere evidence of avictim’s arrest is generally not sufficient “since it does not
indicate whether the victim actually performed any of the acts charged.” Peoplev. Ellis, 187
[I. App. 3d 295, 301 (1989); Lynch, 104 IIl. 2d at 201. However, aprior altercation or arrest
without a conviction can sufficiently prove violent character if it is supported by firsthand
testimony as to the victim’s behavior. People v. Cook, 352 IIl. App. 3d 108, 128 (2004).

Here, the evidence of Morrissette’ sarrest may have been sufficient because Wilson was
onthestand testifying firsthand asto theincident. However, counsel’ stheory of the casewas
that all of the State’s witnesses had lied and therefore their testimony that Hayes was the
aggressor in the shooting lacks reliability. If counsel wanted to admit this evidence to show
Morrissette' sviolent character, hewould have had the unenviabletask of arguing to thejury
on one hand that Wilson is a liar, but when it comes to the circumstances surrounding
Morrissette’ sarrest, heistelling the truth. Instead, counsel decided to present the evidence
under arationale that was consistent with histheory of the case. This court will not second-
guess counsel’ s exercise of judgment and trial strategy.

Furthermore, the jury had before it even more persuasive evidence of Morrissette’s
violent character. Morrissette himself testified that he had a2006 convictionfor burglary and
a 2008 conviction for aggravated unlawful use of aweapon. See Cook, 352 Ill. App. 3d at
128 (aconviction, as opposed to an arrest, is “persuasive proof” that the victim committed
the violent crime). He admitted that he kept agun in the DJ booth and he did not hesitate to
shoot at Hayes even though he was not supposed to handle or possess a weapon. The
evidence of Morrissette’s arrest to show his violent character is merely cumulative of that
already presented to the jury, and thus, Hayes was not prejudiced by the failure of counsel
to present Wilson’ stestimony. Peoplev. Whiting, 365 I11. App. 3d 402, 415 (2006) (Gilleran
Johnson, J., dissenting). Since Hayes cannot satisfy the prejudice prong of Strickland, his
ineffective assistance claim cannot stand.

Hayes' final contention is that the prosecutor’s improper remarks in closing argument
deprived him of afair trial. Specifically, the prosecutor told the jury during rebuttal closing
argument that it would receiveacopy of Teasley’ sprior inconsi stent statement, although that
decision is normally left to the trial court’s discretion. Initially, we note that Hayes has
waived review of thisissue since he did not object to the comments at trial. Failure to both
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object at trial and raise the issue in a posttrial motion forfeits consideration of the issue on
apped. People v. Enoch, 122 1ll. 2d 176, 186 (1988). Hayes argues that he did object to
Teasley's redacted statement going back to the jury during a conference after closing
arguments. However, even if Hayes argument is taken on its merits, we find no error here.

A prosecutor has great latitude in making closing arguments. People v. Nieves, 193 II1.
2d 513, 532-33 (2000). A prosecutor may comment on the evidence at trial, as well as
reasonabl e inferences taken therefrom. People v. Nicholas, 218 IIl. 2d 104, 121 (2005). He
or she may even state an opinion that adefendant or defense witnessislyingif it isbased on
the evidence or reasonabl e inferences drawn from the evidence. People v. Jackson, 140 1.
App. 3d 318, 324 (1986). In assessing a challenge to closing remarks, we must consider the
guestionable commentsin the context of the entire closing argument. Peoplev. Tipton, 207
[I. App. 3d 688, 701 (1990). We will not reverse aconviction based on improper prosecutor
commentsunlessthestatementswereamaterial factor in theconviction or caused substantial
prejudice to the defendant. Tipton, 207 I11. App. 3d at 699-700.

In rebuttal closing argument, the prosecutor stated:

“But what that meansis that you are able to take this statement back with you into
thejury room and take what iswritten in here aswhat we call substantive evidence. And
what that meansisitisasif Erica Teasley told you what is in this statement while she
testified. She didn’t. She got up there and lied. But the law allows you to take what she
said in here the early morning hours after theincident asif she said it under oath on that
stand. Thisistheoriginal. You are actually going to get what we call aredacted copy.
What that meansis some stuff has been crossed out. Y ou are only getting the portions of
the statement that she lied about on the witness stand. So don’t worry about what has
been crossed out. Erica Teasley had what we refer to as selective memory. Shewasonly
able to remember the parts that helps her boyfriend, but she conveniently forgot
everything that was damaging. And all those damaging factors are in that handwritten
statement, and we encourage you to read it when you get back there.”

Hayes contends that the remarks improperly misstated the law and unduly emphasized
Teasley' s statement over the other evidence in the case.

The prosecutor did not misstate the law. Teasley’ s statement was properly admitted into
evidence. Her fault, if any, was stating the presumption that the jury would receive the
statement when in fact it is a determination within the trial court’s discretion to make. See
People v. Caldwell, 39 Ill. 2d 346, 359 (1968). Outside the jury’s presence the trial court
admonished the prosecutor for saying that jurors would get to see the statement before they
had asked for it and before the trial court could make its determination. There was no
guestion, however, that the jury could have received the redacted statement as substantive
evidence. See Peoplev. Lee, 243 11l. App. 3d 1038, 1044 (1993). In fact, thetria court did
subsequently allow the statement to go back to the jurors upon their request.

Furthermore, the prosecutor made arguments based on the evidence and in response to
defense counsel’ s closing argument. As Hayes acknowledges, witness credibility was akey
issue for both the State and the defense. In his closing statement, defense counsel argued at
length about how each of the State’s main witnesses lied. Counsel also acknowledged that
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Teasley’ sstatement that an ol der man fought with Hayes contradicted her trial testimony that
Morrissette punched Hayes. Counsel then stated, “But remember she told the State's
Attorney at the police station that morning it was some older man. Couldn’t that be John
Morrissette? Was that really such alie?’ The prosecutor, in rebuttal, made the comments
Hayes now challenges on appeal. Prosecutor remarks are proper if made in response to
defense counsel’ s argument. People v. Kliner, 185 I1l. 2d 81, 154 (1998).

Hayes also contends that the remarks improperly emphasized Teasley’ s statement and
testimony over other evidence, distracting the jury from the facts of the case. Therefore, the
jury should not have received the statement. He cites People v. Panzer, 73 Ill. App. 3d 1
(1979), assupport. In Panzer, thetrial court refused to allow the defendant’ s statement to go
to the jury because it believed doing so would place “undue emphasis on one piece of
evidence” and this court found no abuse of discretion. Panzer, 73 11l. App. 3d at 8-9. Panzer,
however, merely reiterated the general law that thetrial court hasthe discretion to determine
whether a statement should go to the jury, and its determination will not be overturned on
appeal absent an abuse of that discretion. Panzer, 73 1ll. App. 3d at 8.

Unlikethetria courtin Panzer, thetrial court hereallowed Teasley’ sredacted statement
to go to the jury. The statement was admitted as substantive evidence, and in light of the
contradictions between Teasley’ s statement and trial testimony, “it is understandable that a
jury would find it valuableto review the same.” Lee, 243 11l. App. 3d at 1044. Thetrial court
did not abuseitsdiscretion. Furthermore, Hayes argument that the jury overemphasized the
significance of Teasley’ sstatement iswithout merit. Thejury isinstructed toweigh al of the
evidence in the case, and there is no indication that it did not consider or weigh the other
evidence.

For the foregoing reasons, the judgment of the circuit court is affirmed.

Affirmed.
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