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OPINION

In compliance with the supreme court’s supervisory order, we have vacated our prior
judgment in People v. Anderson, 399 IIl. App. 3d 856, 927 N.E.2d 121 (2010), and
reconsidered this case in light of People v. Thompson, 238 IlI. 2d 598, 939 N.E.2d 403
(2010). See Peoplev. Anderson, 239 I11. 2d 557, 940 N.E.2d 1151 (2011) (table).

The amended Illinois Supreme Court Rule 431(b) went into effect on May 1, 2007. Jury
selection in the case against defendant, James Anderson, began three weeks later, on May
21, 2007. The jury found defendant guilty, under an accountability theory, of first degree
murder and aggravated battery with afirearm.

On appeal, defendant contends: (1) thetrial court failed to comply with Rule 431(b) (I11.
S. Ct. R. 431(b) (eff. May 1, 2007)) in conducting voir dire and his convictions should be
reversed for another trial as a result; (2) his trial counsel was ineffective for presenting a
compulsion defense; (3) he was prejudiced because the State conducted improper
impeachment; and (4) he otherwise suffered prejudice as a result of prosecutorial
misconduct. Based on the following, we affirm defendant’ s convictions and sentence.

FACTS

Briefly stated, on May 3, 2003, defendant agreed to drive codefendants Christopher
Washington and Sheldon Smith to a neighborhood where codefendants shot three
individuals. Two of the victims were injured and one died.

According to defendant’ strial testimony, codefendants merely asked him to drive them
to obtain marijuana. Defendant testified he did not know codefendantsintended to shoot the
victims. Defendant said he continued to follow codefendants’ instructionsasthey chosether
targets because he feared for his safety. Defendant, however, never attempted to withdraw
himself from the scene or report the offenses.
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Sherman Leetestified that helived at 117th and Parnell in Chicago, Illinois. On the date
in question, he was waking home when adark car pulled up next to him with three people
inside. Theindividual in the front passenger seat asked him if he had any “weed” and if he
was a Gangster Disciple. When Lee responded “no” to both questions, the man in the front
passenger seat pointed a handgun at Lee and shot Lee in the side. Lee ran away and the
shooter fired a least two more shots in his direction. Lee later identified Smith as the
shooter. Lee was unable to identify the other two men in the car.

Wayne Spears testified that, on the date in question, he returned to his home at 11731
South Lowein Chicago, Illinois, and said hello to three people standing outside the front of
the building. While inside his kitchen, Spears heard two gunshots fired outside. Spears ran
to the front of the house to ook out the window. Spears saw that one of thethree individuals
he had seen standing out front had been shot in the head and abdomen. Lamar Eckstine died
as areault of the gunshot wounds.

Brian Treadwell testified that, on the same date in question, he was walking in an aley
near 117th and Halsted Street in Chicago, Illinois, when a car pulled up carrying three
individuds. The man in the rear seat behind the driver asked Treadwell whether he had any
“weed.” When Treadwell did not respond, the man asked again. Treadwell started to turnto
run away when the man in therear seat reved ed ahandgun and shot at Treadwell. The bullet
hit Treadwell in the abdomen. Treadwell ran away and heard eight or nine additional
gunshots as he ran. Treadwell identified Washington as the shooter. Treadwell was unable
to identify the other two individualsin the car.

Codefendant Washington, who pled guilty to his involvement in the offenses and was
sentenced to 26 years' imprisonment, testified that he was in a car around midnight on the
datein question looking to avenge afellow gang member’ s death. Washington did not know
the driver of the car except that he was a fellow member of the Black Disciples gang.
Washington was armed and sat in the rear seat behind the driver. He shot three peoplein
different locations within minutes. Washington said he shot all the victims, but he did not
instruct thedriver to slow the car in order to do so. The police eventually arrived and chased
the car. Washington testified that he and the driver exited the car and attempted to flee
Washington was caught and arrested.

When interviewed by the police, Washington originally named two rival gang members
asbeingwith himwhen he shot theindividuals. Washington, however, eventually implicated
defendant and codefendant Smith. Washington retracted hisidentifications of defendant and
Smith at trial, explaining that the police forced him to name defendant and Smith because
of their criminal backgrounds.

After being interviewed by the police, Washington agreed to videotapehis statement. At
trial, he testified that most of the videotaped statement was untrue. The videotape was
published to the jury.

In thevideotape, Washington said he, defendant, and Smith were selected by their gang
to shoot rival gang members in exchange for drugs and money. Defendant drove the car,
Smith sat in the front passenger seat, and Washington sat in the backseat. Defendant and
Smith were armed with handguns and all three shot at different individuals throughout the
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neighborhood: Smith shot at an individual near 117th and Lowe, and defendant shot at a
second individua near that |ocation; Washington shot at anindividual in an dley, and Smith
fired shots at the same individual; and Smith shot at an individual near 118th and Wallace.
On the videotape, Washington said he was treated well by the police. At trial, however,
Washington testified he was “jacked” by the police.

Detective John Otto testified that he and Assistant State's Attorney (ASA) William
Merritt interviewed defendant on January 30, 2004. Otto advised defendant of hisMiranda
rights, which defendant waived. Defendant admitted that he drove the vehicleinvolved in
the shootings while Smith and Washington rode as passengers. When Otto confronted
defendant with inconsistencies between his confession and Washington's statement,
defendant drew adiagram of the shootings as he remembered them. Defendant said hedrove
the vehicle during each shooting. Defendant never told Otto that he was threatened at
gunpoint to drive the vehicle.

ASA Merritt’s testimony was consistent with that of Detective Otto, adding that
defendant said he was the driver, but not a shooter.

Defendant consented to have his confession videotaped. The videotape was admitted as
evidence. The videotaped statement was consi stent with defendant’ s confession, adding that
hewas in shock after the first shooting, but he continued driving as told. Defendant did not
say he was threatened at gunpoint.

At trial, defendant testified that he did not know Washington and Smith were armed
when heagreed to drivethemto obtain marijuana. Whiledriving, Washingtonfirstinstructed
defendant to slow down near two men standing on a corner. Washington rolled down the
window, asked the men for marijuana, and then shot at them. Defendant was shocked, but
he was instructed to drive away. He complied. On theway to the next location, near 119th
and Wallace, Washington and Smith told defendant to slow the car when they saw another
individud. Smith asked that individual whether he had marijuanaand whether hewasarival
gang member. The individual responded in the negative to both questions. Smith shot him
inresponse. Defendant then droveto the next location, toward Union Avenue, asinstructed.
He was told to stop when they reached a man in an alley. Washington asked the man about
marijuana and then shot him.

On cross-examination, defendant said he did not want to continue driving the car, but he
was ordered to at gunpoint. Defendant admitted he did not include that fact in hisvideotaped
statement; however, after first saying he never told the detectives because they never asked,
defendant maintained that he reported thefact to the detectives before he gave the videotaped
statement. Defendant testified that he drove to the second location as instructed because he
thought he would be shot if he disagreed. Defendant said he stopped the car during the
second shooting, but did not attempt to exit or flee because he was afraid. Defendant denied
knowing Washington and Smith intended to shoot themaninthealley, but admitted hedrove
the car around the block to find the man agan. When unsuccessful, Smith and Washington
exited the car and approached adifferent individual. Defendant was instructed to wait inthe
car, and he complied. Smith and Washington shot that individual, then told defendant to
drive away. Defendant tried to slow the car when the police approached, but was instructed
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to turn on adead-end road and to speed up. He complied and did not exit the car to run away
until instructed. Defendant later moved to Du Page County. Defendant denied evading the
police, but admitted he never reported the offenses becausehe feared for hisand hisfamily’s
safety.

The jury found defendant not guilty of aggravated battery with a firearm of the first
victim (Lee), but guilty of aggravated battery with afirearm of the second victim (Treadwell)
and first degree murder of the third victim (Eckstine). Both convictions were based on the
theory of accountability. Defendant was sentenced to consecutive sentences of 35 years
imprisonment for the first degree murder count and 10 years imprisonment for the
aggravated battery with a firearm count. This appeal followed.

DECISION
. Rule 431(b)

Wefirst turn to the issue of whether the court complied with the requirements of Rule
431(b) in conducting voir direand, if not, whether lack of compliance constitutesreversble
error.

Defendant concedes that he did not raise a Rule 431(b) objection. See People v. Enoch,
122 111. 2d 176, 186, 522 N.E.2d 1124 (1988) (in order to preserve an error for appdlate
review, the defendant must object at trial and includethe aleged error in aposttrial motion).
The plain error doctrine allows us to review an issue affecting substantid rights despite
forfeiture in either of two circumstances

“First, where the evidencein a caseis so closely balanced that the jury’s guilty verdict
may have resulted from the error and not the evidence, areviewing court may consider
aforfeited error in order to preclude an argument that an innocent man was wrongly
convicted. [Citation.] Second, where the error is so seriousthat defendant was denied a
substantial right, and thus afair trial, areviewing court may consider aforfeited error in
order to preservetheintegrity of thejudicial process.” Peoplev. Herron, 215111. 2d 167,
178-79, 830 N.E.2d 467 (2005).

The burden is on the defendant to establish plain error. Thompson, 238 11l. 2d at 613.

Defendant recogni zesthat the Thompson caseinvalidated hisformer argument under the
second prong of plain error. Id. at 613-14 (in order to establish second-prong plain error, a
defendant must establish the error was structural, i.e., that the jury was biased). Defendant,
however, contendsheisentitled toanew trial under thefirst prong of plain error becausethe
evidence supporting the jury’ s guilty verdict was closely baanced.

Before determining whether there was first-prong plan error, we firs must determine
whether any error occurred. Peoplev. Hudson, 228 111. 2d 181, 191, 886 N.E.2d 964 (2008).
We review the construction of a supreme court rule de novo. Robidoux v. Oliphant, 201 111.
2d 324, 332, 775 N.E.2d 987 (2002).

Supreme Court Rule 431(b) codified our supreme court’ sholding in Peoplev. Zehr, 103
I11.2d 472, 477, 469 N.E.2d 1062 (1984). Asamended, Rule 431(b) places asua sponteduty
on tria courts to ensure compliance with its mandates. Thompson, 238 Ill. 2d at 607. The
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amended rule provides:

“(b) The court shall ask each potential juror, individually or in agroup whether that
juror understands and accepts the following principles: (1) that the defendant is
presumed innocent of the charge(s) against him or her; (2) that before a defendant can
be convicted the State must prove the defendant guilty beyond a reasonable doubt; (3)
that the defendant is not required to offer any evidence on hisor her own behalf; and (4)
that the defendant’s failure to testify cannot be held against him or her; however, no
inquiry of a prospective juror shall be made into the defendant’ s failure to testify when
the defendant objects.

The court’ smethod of inquiry shall provide each juror an opportunity to respond to
specific questions concerning the principles set out in this section.” (Emphasis added.)
ll. S. Ct. R. 431(b).

127 The court conducted voir dire and empaneed thejury. Prior to beginning voir dire, the
trial court made the following introductory comment:

“The charges in this case, ladies and gentlemen, come by way of a Cook County
Grand Jury indictment. They are not any evidence of guilt against [defendant]. He is
presumed innocent of the charges and the State has the burden of proving him guilty
beyond a reasonable doubt.”

128 The first panel of prospective jurors was then brought forward. The judge said:

“Asl indicated earlier, the defendant is presumed innocent of the charges. The State
hasthe burden of proving the defendant guilty beyond areasonabledoubt. The defendant
is not required to prove hisinnocence, nor is he required to testify or call witnesses on
his own behalf.

Should the State meet their burden of proof beyond a reasonable doubt, is there
anybody seated in the jury box who could not or would not go into the jury room with
your fellow jurorsand the law that governsthiscase as| giveitto you and sign averdict
form of guilty? Anybody who could not or would not do that for any reason?

(No audible response.)

No response. Should the State fail to meet their burden of proof beyond areasonable
doubt, isthere anybody seated in the jury box who could not or would not gointo thejury
room with your fellow jurors and the law that governs this case as | give it to you and
sgn averdict form of not guilty?

(No audible response.)

No response.”

Eight jury members were selected from this panel. After the eight jury members were

selected, they were sent to the jury room and were not present for the voir dire of the
remaining panels.

129 When the second panel of potential jurors was brought forward, the judge said:

“Ladiesand gentlemen, | wishto thank you for your timeand patience. Asl indicated
earlier, the charges against the defendant come by way of a Grand Jury indictment. They
are not any evidence againg the defendant.
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The defendant is presumed innocent of the charges against him and the State hasthe
burden of proving him guilty beyond a reasonable doubt. He is not required to call
witnesses on his own behalf or testify on his own behalf.

|s there anybody who has any qualms or problems with those propositions of law?
(No audible response.)

No response. Should the State meet their burden of proof beyond areasonabl e doubt,
isthere anybody seated in the jury box who could not or would not go into the jury room
with your fellow jurors and follow the law that governsthis case as| giveit to you and
sign a verdict form of guilty? Anybody who could not or would not do that for any
reason?

(No audible response.)

No response. Should the State fail to meet their burden of proof beyond areasonable
doubt, isthere anybody seated inthejury box who could not or would not go into thejury
room with your fellow jurors and the law that governs this case as | give it to you and
sgn theverdict form of not guilty?

(No audible response.)
No response.”
Four jurorswere selected to serve from this panel and onejuror was sel ected as an alternate.
130 When the court called the third panel, the judge said:

“Again, ladies and gentlemen, | wish to thank you for your time and patience. As
indicated in my opening remarks, the defendant is presumed innocent of the charges
againg him and the State has the burden of proving him guilty beyond a reasonable
doubt.

|'s there anyone who has any problems or qualms with that proposition of law?
(No audible response.)

Noresponse. Thedefendant isnot required to prove hisinnocence. Heisnot required
to call witnesses or testify on his own behdf.

If the State meetstheir burden of proof beyond a reasonable doubt, is there anybody
seated in the jury box who could not or would not go into the jury room with your fellow
jurors and the law that governs this case as | giveit to you and sign a verdict form of
guilty? Anybody who would nat or could not do that?

(No audible response.)

No response. If the State should fail to meet their burden of proof beyond a
reasonabl e doubt, is there anybody who could not or would not follow the law and sign
averdict form of not guilty.

(No audible response.)
No response.”
One alternate juror was selected from this panel.
131 The incomplete voir dire conducted in this case is the practice the anended rule seeks
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to end. Ill. S. Ct. R. 431, Committee Comments (a court may not ssmply make “a broad
statement of the applicable law followed by a general question concerning the juror’s
willingnessto follow the law”); accord Thompson, 238 I11. 2d at 607. With regard to thefirst
panel of prospectivejurors, from which eight were empanel ed, the court provided only three
of the four Zehr principles in narrative form, not in questions. Asking the first panel asa
group whether they would sign the appropriate verdict formif the State had or had not met
its burden of proof was not in compliance with Rule 431(b). The court did not adequately
determinewhether themajority of empane ed jurorsunderstood and accepted any of thefour
Zehr principles. In Thompson, the supreme court advised:

“Rule431(b), therefore, mandatesaspecific question and response process. Thetrid
court must ask each potential juror whether he or she under stands and accepts each of
the principlesin the rule. The questioning may be performed either individually or ina
group, but the rule requires an opportunity for a response from each prospective juror
on his or her understanding and acceptance of those principles.” (Emphasis added.)
Thompson, 238 11I. 2d at 607.

The court’s inquiry failed to comply with the dictates of Rule 431(b) and, therefore,
constitutes error.

Inlight of our finding, we must determine whether the error wasreversible asfirst-prong
plain error. To establish first-prong plain error, adefendant must demonstrate  ‘ prejudicial
error.” That is, the defendant must show both that there was plain error and that the evidence
was so closely balanced that the error alone severely threatened to tip the scales of justice
againg him.” Herron, 215111. 2d at 187. A defendant isguilty of an offense under the theory
of accountability where, “[€]ither before or during the commission of the offense, and with
theintent to promote or facilitate such commission,” he aids, abets, or agreesin the planning
or commission of the offense. 720 ILCS 5/5-2(c) (West 2002).

Theevidence demonstrated defendant wasaccountablefor the shooting death of Eckstine
and the aggravated battery with a firearm of Treadwell. Defendant agreed to drive
codefendants while they completed their shooting spree. The jury did not find defendant
accountable for the first shooting of Lee despite the fact that a defendant may be held
accountable for an offense even where he was unaware that his codefendant possessed a
weapon. See People v. Garrett, 401 IIl. App. 3d 238, 245, 928 N.E.2d 431 (2010).
Defendant, however, was found accountable for the subsequent two shootings in which
defendant continued to drive the car after learning Washington and Smith were armed and
were not merely looking to purchase marijuana. The events that transpired were
overwhelmingly supported by defendant’ s confession, defendant’s videotaped statement,
Washington’s confesson, Washington’'s videotaped statement, and the trial testimony of
defendant, Lee, Spears, and Treadwell.

We recognize that the reported order of the shootings differs between the accounts of
defendant and Washington, that Washington recanted his prior statements identifying
defendant as the driver, and that there was no physical evidence tying defendant to the
shootings, however, it was the jury’s duty to make credibility determinations, weigh the
witnesstestimony, and draw reasonabl einferences from the evidence. Peoplev. Evans, 209
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[11.2d 194, 211, 808 N.E.2d 939 (2004). The jury exercised its judgment and our review of
the record supportsthejury’ sfinding. We conclude that the evidence against defendant was
substantid.

Because we have found that the evidence was overwhelming and not closely balanced,
the trial court’s Rule 431(b) error does not constitute plain error.

I1. Ineffective Assistance of Counsel

Defendant contends his counsel was ineffective for failing to present a viable defense.
In particular, defendant argues that his counsel improvidently advanced a compulsion
defenseat trial even though compulsionisaprohibited defensein first degree murder cases,
effectively leaving defendant without a defense.

To demonstrate ineffective assistance of counsel, a defendant must show counsel’s
performance was deficient and such deficient performance caused substantial prejudice.
Strickland v. Washington, 466 U.S. 668, 687 (1984). To establish prejudice, a defendant
“must show that thereisareasonabl e probability that, but for counsd’ sunprofessiond errors,
theresult of the proceeding would have been different.” Id. at 694. Failureto establish either
prong of thetest precludesafinding of ineffectiveassistance of counsel. 1d. at 697. However,
if adefendant cannot establish prejudice, thereviewing court need not determinewhether the
counsel’ s performance fell below the objective standard of reasonableness. 1d.

“Generdly, counsel’s choice of an appropriate defense is a matter of trial strategy or
tactics not reviewable under the Strickland test, unless that choice is based upon a
misapprehension of thelaw. [ Citations.] Misapprehension of adefensetheory may be shown
where evidence is presented in such a manner that the jury is left with no choice but to
convict defendant of the offenses charged [citation] ***.” People v. Garmon, 394 I1l. App.
3d 977, 987, 916 N.E.2d 1191 (2009).

Here, defensecounsd’ srequest for ajury instruction regarding the defense of compulsion
was denied because the law provides that compulsion isa prohibited defensein first degree
murder cases. People v. Gleckler, 82 1ll. 2d 145, 157, 411 N.E.2d 845 (1980); People v.
Haynie, 347 Ill. App. 3d 650, 655, 807 N.E.2d 987 (2004); see 720 ILCS 5/7-11 (West
2002).

Notwithstanding, at the jury instruction conference, defense counsel argued that the
compulsion defense should be available because defendant was charged under the
accountability statute as opposed to solely under the murder statute. Noting that, based on
the evidence, it would be a “ stretch” to include such an instruction, the trial court denied
defense counsdl’s request. During deliberations, the jury sent a note to the court asking,
“ Supposethe defendant wasthreatened and forced to drivethe car, ishe guilty solely because
he didn’t report the crime to the police?” By the agreement of the parties, the jury was
instructed that it had heard dl of the evidence and the law and should conti nue deliberating.
As previously stated, the jury returned a split verdict, finding defendant not guilty of the
aggravated battery with afirearm of Leebut guilty of the aggravated battery with afirearm
of Treadwell and Eckstine’s murder. The split verdict demonstrates that the jury was not
forcedto find defendant guilty asaresult of defense counsel’ s* misapprehension of thelaw”
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where he argued that defendant was compelled to drive the shooters.

Theinstant case is distinguishable from Peoplev. Chandler, 129111. 2d 233, 543 N.E.2d
1290 (1989), a case heavily relied upon by defendant. In Chandler, our supreme court
concluded the defendant was denied effective assistance of counsd where hisattorney failed
to cross-examine key prosecution witnesses, poorly cross-examined other State witnesses,
failed to call defense witnesses despite his promise during opening statements that the
defendant would testify and explain hisinvolvement in the murder ontrial, and conceded in
closing that his client had entered the victim’s house. 1d. at 248-49. The defense counsel
erroneously believed the defendant could not be found guilty of murder if he did not fatally
wound the victim despite the fact that the defendant had been charged under the
accountability and felony murder statutes. Id. at 247. Asaresult, the supreme court held that,
because of his misapprehension of the law, the defense counsel’s strategy and actions
amounted to no real defense and failed to subject the State’ s case to meaningful adversarial
testing. Id. at 249.

In comparison, here, defense counsel was faced with an uphill battle where defendant
confessed to driving the shootersin his police statement, videotgped statement, and at trial.
Defendant’s confessions were further supported by Washington's police statement and
videotaped statement. Nevertheless, defense counsel cross-examined the State’ s witnesses
demonstrating that neither of the victims or Spears identified defendant, and presented
defendant’ strial testimony in which he maintained he only agreed to drive Washington and
Smith to purchase marijuana and then continued driving them after the first shooting only
because he was forced to at gunpoint and feared for his safety. Defense counsel did subject
the State’ s caseto meaningful adversarial testing. Defendant has not demonstrated counsel’s
performance was deficient.

We conclude that, even assuming, arguendo, defense counsd should not have argued
defendant was compelled to drive his codefendants when Eckstine was shot and killed,
defendant hasfailed to present areasonable probability that, but for defense counsel’ serror,
the outcome of his trid would have been different. Consequently, defendant’ s ineffective
assistance of counsel claimfails.

[11. Impeaching Testimony

Defendant contends the State improperly impeached codefendant Washington with the
factual basis from his guilty plea, as presented by the State, because it was not expressly
adopted by Washington.

Defendant concedes that he failed to preserve his contention for our review by not
objecting at trial or including the alleged error in a posttrial motion. See Enoch, 122 11l. 2d
at 186. Asprevioudy stated, wemay review aforfeited error under the doctrine of plainerror
when (1) the evidence was close, regardless of the seriousness of the error; or (2) the error
was so serious as to deny asubstantid right, and thus afair trial, that the closeness of the
evidencedoesnot matter. Herron, 215111. 2d at 178-79. Defendant requeststhat we consider
the error under first-prong plain error. Again, we first must determine whether any error
occurred. Hudson, 228 11l. 2d at 191.
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Atissueisthe State’ simpeachment of Washington with thefactua basisfrom his guilty
plea hearing. Specificaly, the following exchange took place:
“THE STATE: When you pled guilty, you stood in front of [the] judge with your
lawyer, correct?
MR. WASHINGTON: Correct.

* * %

THE STATE: Well, at some point the judge asked for the prosecutor to read some
factsinto the record about what happened the night of these shootings. Remember that?

MR. WASHINGTON: Yes.

THE STATE: And that prosecutor *** read into the record that on the night of the
shootings you were with James Anderson and Sheldon Smith in the [car], correct?

MR. WASHINGTON: Correct.

DEFENSE COUNSEL: Judge, | want to ask for asidebar.

THE COURT: Overruled.

THE STATE: Correct?

MR. WASHINGTON: Correct.

THE STATE: And you never raised your hand and said, oh, no, that’ s not right, they
weren’'t with me, did you?

MR. WASHINGTON: ’ Cause—

THE STATE: Yesor no, Sir, you never raised your hand?

MR. WASHINGTON: Hold on. Hear me out, though, ’cause—

THE STATE: Judge, | am going to ask you—

THE COURT: Listen to the question, Sir.

MR. WASHINGTON: No.”

Relyingon Peoplev. Henderson, 95111. App. 3d 291, 419 N.E.2d 1262 (1981), defendant
contendsthat the factual basis of acodefendant’ s confession or admission, whichimplicates
the defendant, cannot be used for impeachment where the codefendant did not affirmatively
adopt thefactual basis, but simply failed to correct thefactual basis. I1d. at 296. InHender son,
the codefendant, who previously pled guilty to the robbery offense, testified at the
defendant’ strial that the defendant was not the car passenger who fled the scene when the
codefendant was arrested. 1d. at 294-97. The State then impeached the codefendant with the
fact that, when the State presented afactual basisof hisguilt at his plea hearing, he did not
disagree with the portion of the synopsisthat indicated the defendant was the car passenger

who fled the scene. Id. at 294-97. The court found the impeachment was prejudicial because
it implied the codefendant had incul pated the defendant. Id. at 297.

Since Henderson, this court, in People v. Mitchell, 238 I1l. App. 3d 1055, 605 N.E.2d
1055 (1992), highlighted thefact that theimpeachment in Hender sonwaspreg udicial because
it wasthe only testimony in acase entirely based on circumstantial evidencethat implied the
defendant was present when the arrest at issue occurred. Mitchell, 238 111. App. 3d at 1063.
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The Mitchell court, however, concluded that an attempt to “skirt” the Henderson rule may
be found harmless, especially where the evidence elicited from the erroneous impeachment
iscumulative of other testimony. Id. at 1063-64.

We find that any erroneous impeachment here was harmless, especially in light of the
overwhelming evidence that defendant was in fact the driver during the shootings. The
impeachment was only one of several times that testimony provided defendant was the
driver. Defendant himself admitted no less than three times through evidence presented at
trial that he was the driver. Consequently, defendant cannot establish plain error.

V. Prosecutorial Misconduct

Defendant contendsthe State engaged in prosecutorial misconduct by offering personal
commentary onthecredibility of defendant and codefendant Washington, improperly asking
defendant whether he thought Washington wastruthful, and erroneously providing personal
opinion regarding Washington’ s credibility during rebuttal argument.

Defendant yet again concedes that he failed to preserve his contention. See Enoch, 122
I11. 2d at 186 (alleged errorsthat havenot been objected to at trial and included in a posttrial
motion areforfeited for purposesof review). Defendant asksthat we consider the contention
for first-prong plain error. See Herron, 215 Ill. 2d at 178-79. We first determine whether
error occurred. Hudson, 228 I11. 2d at 191.

Defendant first challenges the Stat€'s responses to testimony by defendant and
Washington. In particul ar, after asking defendant whether heinformed the detectivesand the
ASA that hewas ordered by codefendantsto drive at gunpoint and defendant responded that
he told them everything, “my story never changed.” The State responded, “I begto differ,”
noting that defendant did not include that information in his videotaped statement. Then,
again when defendant testified that he was told to drive at gunpoint, the State responded,
“Really?” Later, whiletestifying regarding theshootinginthealley, defendant said hismind
wasfocused on getting away from codefendants as soon as possi bl e and the State responded,
“Really. You hadn’'t even stopped the car to try to get away from them?’ During
Washington’ s testimony, the State twice responded, “Really?’ when Washington testified
that the detectives “jacked him up.” Defendant argues that the State’'s responses were
argumentative because they were not designed to elicit information, but rather expressed the
State’ s personal opinion.

Defendant mistakenly relies on People v. Clay, 27 1ll. 2d 27 (1963), as support that the
State’ s comments were improper. In Clay, the supreme court found the defense counsel’s
cross-examination was not unduly restricted when the trial court sustained an objection to
the prosecution’s rhetorical question demonstrating its disbelief of the witness's prior
answer. Id. at 30. While it is improper for the State to inject personal opinion about the
veracity of awitness becauseit isthe jury’sduty to assesscredibility (Peoplev. Lee, 229 111.
App. 3d 254, 260, 593 N.E.2d 800 (1992)), we do not find the State’s responses to
inconsistencies in defendant’s and Washington’s testimony impermissibly influenced the
jury’s credibility assessment. Even assuming, arguendo, the State’'s comments were
improper, the evidence supporting thejury’ sverdict was so substantial that defendant cannot

-12-



157

158

159

160

161

establish first-prong plain error.

Defendant next argues that the State improperly asked him whether he believed
Washington lied on the stand. The challenged inquiry occurred during defendant’ s cross-
examination. On direct, defendant testified that he was not amember of the Black Disciples
and had no knowledge of the gang member’ sdeath for which revenge had been ordered. The
following took place during cross-examination:

“THE STATE: There had been problems in the neighborhood between the Black
Disciples and Gangster Disciples?

DEFENDANT: Not to my knowledge. | wouldn’t know.

THE STATE: You don’'t know anything about that?

DEFENDANT: | wouldn’'t know.

THE STATE: So, when [Washington] in his video statement talks about the Black
Disciples meeting where the Black Disciples want to retaliate for someone named
Christopher Brooks or | think that was the last name, getting shot, and you being one of
the people asked to do it, you are saying none of that is true?

DEFENDANT: None of that istrue.

THE STATE: Asyou St heretoday, you have no ideawhy [Washington] would say
that about you or about Sheldon back in May of 2003 after he was arrested?

DEFENDANT: | have no idea.”

Courts have consistently found it improper for a State to question a defendant regarding
the veracity of awitnessthat testified agai nst the defendant because such inquiry intrudeson
the jury’ sfunction to assessthe credibility of witnesses and servesto demean the defendant.
Peoplev. Young, 347 I1l. App. 3d 909, 926, 807 N.E.2d 1125 (2004). Such errors, however,
have “generally been deemed harmless *** where evidence of defendant’s guilt was
overwhelming.” Id.

We have repeatedly stated that the evidence here was overwhelming. Therefore, to the
extent the State's cross-examination improperly infringed on the province of the jury by
asking defendant whether and why Washington was untruthful in his videotaped statement,
we find the error was harmless and defendant cannot establish first-prong plain error.

Defendant finally arguesthat the State erroneously offered itspersonal opinion regarding
Washington’ scredibility during rebuttal argument. Specifically, inrebuttal, the State argued
that Washington “lie[d] when he took *** [the] stand, and I’ll get to that in aminute. And
| agree with that, |adies and gentlemen. Murderer, yes. And guesswho washanging out with
him on May 22, 2003, James Anderson.”

In regard to closing arguments, this court has said:

“For a prosecutor’ s closing argument to be improper, he must ‘explicitly state that
heisasserting his personal views.” (Emphasis omitted.) [Citation.] Appellate courtsare
unwilling to infer that a prosecutor is injecting his personal opinion into an argument
where the record does not unambiguously say so. [Citation.] Furthermore, awitness's
credibility is the proper subject of closing argument if it is based on the evidence or
reasonabl e inferences drawn from the evidence. [Citation.]” People v. Jackson, 391 Il1.
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App. 3d 11, 43, 908 N.E.2d 72 (2009).

Moreover, aprosecutor may respond to comments made by the defensethat dearly invite or
provoke response. People v. Hudson, 157 1. 2d 401, 441, 626 N.E.2d 161 (1993).

Taking thechallenged commentsin context, we concludethe State' scomment regarding
Washington's credibility was based on the evidence and reasonable inferences drawn
therefrom and that the State’ scomment regardi ng Washington beingamurderer wasin direct
response to defense counsd’s closing argument in which he repeatedly referred to
Washington as a “sociopathic, perjurious, murderous witness.” Notwithstanding, even
assuming, arguendo, therebuttal commentswereimproper, we have consistently concluded
defendant cannot establish first-prong plain error where the evidence supporting the jury’s
verdict was overwhelming.

CONCLUSION
We conclude that, although the trial court failed to comply with the dictates of Rule
431(b), the error did not riseto the level of plain error. We further find defendant received
effective assistance of counsel. We finally conclude that defendant cannot establish first-
prong plain error to avoid forfeiture of his improper impeachment and prosecutorial
misconduct contentions where the evidence against def endant was overwhelming.

Affirmed.
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