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OPINION
11 Defendant Jarvis Tolefree was convicted by ajury of driving on a suspended license and
driving without insurance. Thetrial court sentenced defendant to 1 year of conditional discharge
and 10 daysin the Sheriff’s Work Alternative Program, and assessed a fine in the amount of
$515. Defendant filed a motion to reconsider and a posttrial motion for a new trial, both of which
were denied by the trial court. Defendant appeals arguing that the trial court (1) failed to make
an appropriate inquiry into defendant’ s pro se posttrial claims that he was deprived of effective
assistance of counsel, and (2) erred by not ordering afitness hearing for defendant after his
conduct raised a bona fide doubt as to his fitness to stand trial. We affirm.
12 BACKGROUND
13 Defendant was arrested for driving on a suspended license, driving without insurance,

driving without headlights after sunset, and possession of title or registration not authorized for
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use on hisvehicle. Defendant received ajury trial on the driving on a suspended license and
driving without insurance charges, which commenced on August 25, 2009. The remaining
charges were to be determined by alater bench trial.

14 At apretrial hearing, the trial court asked defendant if he had an attorney. Defendant
replied that he did not and “told the judge my car was on autopilot.” Thetrial court appointed the
Cook County Public Defender’ s Office to represent defendant. At alater pretrial hearing,
defendant declined to sign ajury waiver for a bench trial scheduled for June 11, 2009.
Defendant’ s counsel informed the trial court that communication with defendant had been
“somewhat difficult.”

15 At trial, the State called Chicago police officer Bond asits only witness on its behalf.
Officer Bond testified that at approximately 10 p.m. on August 2, 2006, he and Officer Romero
were driving southbound on Laramie Street, when he observed defendant driving northbound
without hisvehicl€ s headlights on. Officer Bond made a U-turn, activated his emergency lights,
and pulled defendant over into an alley behind West Gladys Street. Officer Bond testified that
after he pulled defendant over, he observed defendant in the driver’s seat and no oneelsein the
vehicle. Officer Bond exited his vehicle, approached defendant’ s vehicle, and asked defendant
for hislicense and insurance. Defendant responded, “1’m suspended. | don’t have insurance.”
Officer Bond testified that he verified through the LEADS computer sysem that defendant did
not have avalid driver’s license. Defendant was then arrested.

16 On cross-examination, defense counsel questioned Officer Bond about the validity of the

dleged traffic stop, but not about the validity of the defendant’s driver’s license. Specificdly,
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counsel asked whether Officer Bond had affected a traffic stop or had approached defendant’s
vehicle while it was parked in the Gladys Street alley. Officer Bond denied approaching
defendant’ s vehicle while it was parked in the alley.

17 The State produced a certified driving abstract of defendant from the Secretary of State
indicating that defendant’ s driver’ s license was suspended on August 2, 2006, and offered it into
evidence without objection.

18 Defendant testified on his own behalf. He first testified that he was exiting his vehicle
parked behind his house when Officer Bond approached him. Defendant then testified that he
was already outside his vehiclein the Gladys Street dley when Officer Bond approached him.
On cross-examination, defendant admitted that the Gladys Street dley isfive blocks from his
house. Defendant persisted that Officer Bond did not pull him over because he was already out
of hisvehicle or exiting his vehicle. Defendant testified that Officer Bond questioned him about
his headlights and indicated there was “no evidence *** proving that | didn’'t have -1 had
[head]lights on my car.” He further testified, “1 can’t remember [Officer Bond] asking me
anything.” He then testified Officer Bond searched his vehicle for drugs and, having found none,
arrested him for “no headlights.” Defendant testified that his vehicle was not returned to him for
15 days because “[his] car was stolen, taken from [him], racketeering” and the city of Chicago
took hisvehicle “by racketeering.” Defendant did not testify about whether he had avalid
driver’s license or insurance.

19 On cross-examination, defendant admitted his vehicle was in the Gladys Street alley and

not at his home. The State questioned defendant about how hisvehicle ended up in the Gladys
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Street dley, and defendant responded, “1 speak thefifth.” Defendant testified he was outside his
vehicle and Officer Bond “was talking about some lights.” The State questioned defendant about
why he was in the Gladys Street alley, and defendant responded, “| pleads the fifth.” Defendant
further testified that he parked his vehiclein different places to avoid receiving aticket because
his vehicle tags were “messed up.” After defendant testified, the defense rested.
10  After thejury found defendant guilty of driving on a suspended license and driving
without insurance, defendant rejected the State’ s offer for an agreed sentence that would have
disposed of his remaining cases. At the sentencing hearing on September 1, 2009, defendant
raised concerns about his counsel’s conduct of histrial and the following colloquy took place:
“THE COURT: Mr. Tolefree, do you have anything to say about this
[ proposed sentence] ?
DEFENDANT: My trial was just aone sided trial. The jury camein, the
evidence of my car, that | had alicense, | wasn't ableto cross examine the officer
or whatever. He pulled up — it was very important and central that | cross examine
the officer. He came and — whether he —whether he was looking for drugs or |
didn’t have alicense and on the — if my car would have been there there was
evidence they wasn't supposed to expose my car before the evidence was taken to
prove my point that — it would put the lack — the right evidence that | havea
license.

THE COURT: Wéll, | understand your position as you know | presided at
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trial. | think you were very ably represented by two fine defense attorneys and the
jury heard the evidence and | think they have a different view of it then you do.
DEFENDANT: They put on one sided evidence. | wasn't able to cross-
examine [Officer Bond] on the evidence on whether | had alicense or not.
THE COURT: You did have the opportunity to testify and the jury did
hear that but that’ s something for you to take up in a posttrial motion and on
appeal asisyour right but | think you should — you should know that you were
very wdl represented at trial.”
On apped, defendant claims that this colloquy shows that the tria court faled to inquire into his
claims of ineffective assistance of counsel.
11  After the sentence was imposed, defendant’ s counsel informed the trial court that
defendant “doesn’t feel *** that hegot afair trial or he doesn’t fed that he was represented in
the manner in which he wanted to be represented.” Defendant’s counsel requested that the Cook
County Public Defender’s Office be allowed to withdraw from defendant’ s remaining cases. The
trial court responded:
“THE COURT: | don't think it’s appropriate for me to arbitrate what
attorney represents Mr. Tolefree. Mr. Tolefree you have the asolute right to be
represented by counsel, counsel of your choice, you have here these two fine
lawyers who represented you at the jury trial and did avery fine job. It’s certainly
amatter that is entirely in your discretion, sir, if you wish to seek substitution of

counsgl *** "
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Defendant responded that he wanted to apped the jury’ s verdict, and the trial court then set a
futuretrial date for defendant’ s remaining cases.
12  Defendant filed a motion to reconsider and a posttrial motion for anew trial. At the
hearing on the posttrial motions on October 8, 2009, defendant clamed that, at trial, he was not
able to cross-examine “the state’ s opinions.” The court responded:
“THE COURT: Well, Mr. Tolefree, you were represented by very able

counsel at trial. He did a very good job for you with what was a difficult case. |

heard the evidence in the case, | was the presiding judge, you had a very fair trial

and | think you also received what was a very fair sentence ***.”
13  The court denied the motion to reconsider and motion for anew trid. Thistimely appeal
follows.
114 ANALYSIS
15 On appeal, defendant argues: (1) that pursuant to People v. Krankel, 102 11I. 2d 181
(1984), and its progeny, the trid court faled to conduct any inquiry into defendant’s oral pro se
posttrial claim that he was denied effective assistance of counsel and deprived of afair trial, and
(2) thetrial court erred by not ordering a fitness hearing for defendant after his conduct raised a
bona fide doubt as to his fitness.
116 |. Ineffective Assistance of Counsel
17  Defendant’s statements at his sentencing and posttrid motion hearings about his
dissatisfaction concerning his attorney were sufficient to raise an ineffective assistance of

counsel claim. People v. Parsons, 222 I1I. App. 3d 823, 826 (1991) (defendant’ s statements at
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the posttrial motion hearing about neglect by histrial counsel were sufficient to raise an
ineffective assistance of counsd claim); People v. Giles, 261 I1l. App. 3d 833, 846-47 (1994)
(defendant’ s letter to the trial court criticizing histrial counsel’ s performance was sufficient);
Peoplev. Finley, 222 1ll. App. 3d 571, 576 (1991) (defendant’ s letters to the trial court about a
witness not called by his trial counsd were sufficient). “[A] pro se defendant is not required to
do any more than bring his or her claim to the trial court’s attention ***.” People v. Moore, 207
I11. 2d 68, 79 (2003). Defense counsel further informed the trial court at the hearing on the
posttrial motions that defendant “doesn’t feel *** that he got afair trial or he doesn’t feel that he
was represented in the manner in which he wanted to be represented.”

118  Thelllinois Supreme Court has held that, to determine whether a defendant was denied
his or her right to effective assisance of counsel, we must apply the two-prong test set forth in
Strickland v. Washington, 466 U.S. 668 (1984). People v. Colon, 225 I1l. 2d 125, 135 (2007)
(citing People v. Albanese, 104 111. 2d 504 (1984) (adopting Srickland)). Under Strickland, a
defendant must prove both that (1) his attorney’ s performance was deficient; and (2) the
deficient performance prejudiced the defendant. Colon, 225 111, 2d at 135; People v. Evans, 209
[1l. 2d 194, 219-20 (2004); Srickland, 466 U.S. at 687-94.

19  Under thefirst prong of the Strickland test, a defendant must prove that his counsel’s
performance fell below an objective standard of reasonableness “under prevailing professional
norms.” Colon, 225 Ill. 2d at 135; Evans, 209 IlI. 2d at 220. Under the second prong, a defendant
must show that, “but for” his counsel’ s deficient performance, there is a reasonabl e probability

that the result of the proceeding would have been different. Colon, 225 1ll. 2d at 135; Evans, 209
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I11. 2d at 220. “[A] reasonable probability that the result would have been different isa
probability sufficient to undermine confidence in the outcome — or put another way, that
counsel’s deficient performance rendered the result of thetrial unreliable or fundamentally
unfair.” Evans, 209 Ill. 2d at 220; Colon, 225 Ill. 2d at 135. In other words, the defendant must
have been prejudiced by his attorney’ s performance. To prevail, a defendant must satisfy both
prongs of the Strickland test. Colon, 225 IlI. 2d at 135; Evans, 209 I1l. 2d at 220. “That is, if an
ineffective-assistance claim can be disposed of because the defendant suffered no prejudice, we
need not determine whether counsel’ s performance was deficient.” People v. Graham, 206 111. 2d
465, 476 (2003).

120 A. Application of Krankel

21  Through People v. Krankel and its progeny, the lllinois Supreme Court has provided our
trial courts with aclear blueprint for the handling of posttrial pro se claims of ineffective
assistance of counsel." See also People v. Moore, 207 1l1. 2d 68, 77-82 (2003) (discussing
Krankel and its progeny); People v. Chapman, 194 IlI. 2d 186, 227-31 (2000) (same); People v.

Johnson, 159 Ill. 2d 97, 124 (1994) (same); People v. Nitz, 143 I1l. 2d 82, 133-36 (1991) (same).

1 InKrankel, the defendant’s counsel failed to contact an dibi witness or present an alibi
defense at trial. Krankel, 102 1. 2d at 187-89. Both parties agreed that the trial court should
have appointed counsel to represent the defendant & his pro se posttrial hearing on whether his
counsel was ineffective. Krankel, 102 11I. 2d at 189. The lllinois Supreme Court remanded the
caseto thetrial court for a new hearing on the defendant’s oral posttrial motion claiming

ineffective assistance of counsel with newly appointed counsel. Krankel, 102 I11. 2d at 189.
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A trial court is not automaticaly required to appoint new counsel anytime a defendant dlaims
ineffective assistance of counsd. Moore, 207 Ill. 2d at 77; Chapman, 194 Ill. 2d at 230; Johnson,
159 I1l. 2d at 124; Nitz, 143 ll. 2d at 134. Instead, the trial court must first conduct an inquiry to
examine the factual basis underlying a defendant’s claim. Moore, 207 Ill. 2d at 77-78; Chapman,
194 1ll. 2d at 230; Johnson, 159 Ill. 2d at 124; Nitz, 143 11l. 2d at 134.

722 A tria court may base its Krankel decision on: (1) the trial counsel’s answers and
explanations; (2) a“brief discussion between the trial court and the defendant”; or (3) “its
knowledge of defense counsd’ s performance at trial and the insufficiency of the defendant’s
allegations on their face.” Moore, 207 1ll. 2d at 78-79; Chapman, 194 II. 2d at 228-31; People v.
Peacock, 359 Ill. App. 3d 326, 339 (2005). “If [a] trial court determines that the claim lacks
merit or pertains only to matters of trial strategy, then the court need not appoint new counsel
and may deny the pro se motion.” Moore, 207 1ll. 2d at 78; Chapman, 194 I1l. 2d at 230;
Johnson, 159 Ill. 2d at 124. A claim lacks merit if it is*“ * conclusory, misleading, or legally
immaterial or do[es] ‘not bring to thetrial court’s attention a colorable claim of ineffective
assistance of counsel.” ” Peoplev. Burks, 343 11l. App. 3d 765, 774 (2003). However, if a
defendant’ s claims “indicate that trial counsel neglected defendant’ s case” the trial court must
appoint new counsel. People v. Ramey, 152 I11. 2d 41, 52 (1992); Moore, 207 IIl. 2d at 78;
Chapman, 194 1ll. 2d at 230; Johnson, 159 Ill. 2d at 124.

7123  Onreview, even if an appellate court finds that atrial court made an error, it will not
reverseif it finds that the error was harmless. Moore, 207 Ill. 2d at 80; Nitz, 143 11l. 2d at 135.

Our supreme court has held that “[a] trial court’s failure to appoint new counsel to argue a
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defendant’ s pro se posttrial motion claming ineffective assistance of counsel can be harmless
beyond a reasonable doubt.” Moore, 207 Ill. 2d at 80; Nitz, 143 I1l. 2d at 135 (error was
harmless, where trial court held hearing to obtain testimony of witnesses whom defendant
alleged his counsel should have called, and where defendant was allowed to submit any
guestions he wanted to ask the witnesses).

7124  However, for the appellate court to be able to conduct a harmless error analysis, there
must be enough of arecord made concerning defendant’ s claims of ineffective assistance for the
appellate court to evaluate the trial court’s ruling. Moore, 207 I11. 2d at 81 (no harmless error
analysis was possible because “no record at all was made’). If thetrial court conducted no
inquiry and made no ruling, the appellate court may need to remand for “the limited purpose” of
allowing the trial court to make an inquiry and ruling. Moore, 207 1l. 2d at 81 (remanded “for
the limited purpose of allowing thetrial court to conduct the required preliminary
investigation”); Krankel, 102 11l. 2d at 189 (remanded for a new hearing on defendant’spro se
posttrial motion based on ineffectiveness of trial counsel, with appointed counsel different than
trial counsel).

7125  On appeal, the standard of review changes, depending on whether thetrial court did or
did not determine the merits of defendant’ s pro se posttrial claims of ineffective assistance of
counsel. Our supreme court has held that if thetrial court made no determination on the merits,
then our standard of review is de novo. Moore, 207 111, 2d at 75. De novo consideration means
we perform the same analysis that atrial judge would perform. Khan v. BDO Seidman, LLP, 408

I1l. App. 3d 564, 578 (2011). If atria court has reached a determination on the merits of a

10
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defendant’ s ineffective assistance of counsel claim, we will reverse only if thetria court’s action
was manifestly erroneous. People v. McCarter, 385 Ill. App. 3d 919, 941 (2008). “Manifest
error” iserror that is clearly plain, evident, and indisputable. People v. Morgan, 212 I11. 2d 148,
155 (2004).

126  Inthiscase, thetrial court reached a determination on the merits of defendant’s
ineffective assistance of counsel claim. Therefore, we review thetrial court’s determination for
manifest error.

127 B. Trid Court’sKrankel Inquiry

728  Onthis appeal, defendant argues that histrial counsel did not cross-examine Officer
Bond about: (1) whether Office Bond searched defendant’ s vehicle for drugs; or (2) whether
defendant had a valid driver’slicense. Therefore, defendant argues that he was deprived of
effective assistance of counsel. Defendant asks us to remand his case because the trid court
failed to question defendant or his counsel about the basis of his ineffective assistance of counsel
claims, and thus failed to conduct an adequate Krankel inquiry.

129  Wefind that the trid court’sfailureto conduct further inquiry was harmless error and its
ruling was not manifestly erroneous. The trial court presided over the trial and observed and
listened to the entire trial, including defendant’ s testimony and the cross-examination of Officer
Bond. Thetrial court heard defendant testify that Officer Bond searched defendant’ s vehicle for
drugs. Thetrid court was also aware that Officer Bond was not cross-examined about this
search. However, the search of defendant’ s vehicle for drugs was not relevant because it did not

make it more or lesslikely that defendant drove on a suspended driver’ s license or drove without

11
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insurance.

130  Evidenceisrelevant if it has “any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence.” Ill. R. Evid. 401 (eff. Jan. 1, 2011); see also theinitial committee
commentary to the rules codifying “current law of evidence in Illinois whenever the Illinois
Supreme Court or the Illinois Appellate Court had clearly spoken on a principle of evidentiary
law within the last 50 or so years.” Ill. R. Evid., (eff. Jan. 1, 2011), Committee Commentary, at
1; Peoplev. Free, 94 111. 2d 378, 413 (1983); Marut v. Costello, 34 11I. 2d 125, 128 (1966)
(relevancy “established where a fact offered tends to prove afact in controversy or renders a
matter in issue more or less probable™).

31  Thetria court could evaluate the relevancy of this testimony based on the charges
against defendant and evaluate defendant’s claim on its face. Moore, 207 I1l. 2d at 78-79; People
v. Towns, 174 11l. 2d 453, 466-67 (1996) (defendant’ s “conclusory” alegations properly denied
because they lacked merit or were contradicted by the trial record); People v. Williams, 147 111.
2d 173, 252 (1991) (defendant’s motion properly denied without interchange with defendant or
defendant’ s counsel because “the dleged examples of ineffectiveness unquestionably concerned
trial tactics and strategies’). We find harmless any alleged failure by the trial court to conduct
further inquiry into defendant’s claim that his attorney should have questioned Officer Bond
about this vehicle search, because this search was not relevant to whether defendant was driving
on a suspended driver’slicense or driving without insurance.

132  Thetria court also heard Officer Bond’ s testimony about defendant’s suspended driver’s

12
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license. Officer Bond testified that, when he pulled defendant over, defendant admitted “I'm
suspended. | don’t have insurance.” The officer further testified that he verified through the
LEADS computer system that defendant did not have avalid driver’s license. The State
produced a certified driving abstract of defendant from the Secretary of State indicating that
defendant’ s driver’ s license was suspended on August 2, 2006, and offered it into evidence
without objection.

133  Following thistestimony, defense counsel did not cross-examine Officer Bond about
whether defendant had avalid driver’s license because the officer had already shown that
defendant did not have avalid driver’s license through the LEADS computer system, aswell as
defendant’ s own admissions. Defense counsel cross-examined Officer Bond on whether he had
approached defendant’ s vehiclewhile it was parked in the Gladys Street alley to support
defendant’ s theory that he was not driving and therefore could not be guilty of drivingon a
suspended license.

134  Thedecision of whether and how to conduct a cross-examination is generally a matter of
trial strategy, which cannot support a clam of ineffective assistance of counsel. Peoplev.
Anderson, 266 11l. App. 3d 947, 956 (1994); People v. Franklin, 167 11l. 2d 1, 22 (1995).
Defendant has not shown us how defense counsel’ s failure to cross-examine Officer Bond about
the validity of defendant’ s driver’slicense was not trial strategy or how it would have affected
the outcome of this case. Therefore, we find harmless any alleged failure by the trial court to
conduct further inquiry into defendant’ s claim that his attorney failed to cross-examine Officer

Bond about his driver’slicense.

13
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135 Defendant argues that “without questioning Tolefree and/or counsel to discern the basis
of Tolefree’ s allegation of ineffectiveness, the trial judge could not properly determine whether
further action was required.” Defendant cites three cases in which atrial court did not meet its
burden under Krankel because it failed to question ether defendant or defendant’s counsel. We
find these cases distinguishable from the case a bar.

136 Thefirg case that defendant citesis People v. Vargas, 396 I1l. App. 3d 465 (2009). Since
the parties submitted their briefs in this case, the lllinois Supreme Court has entered a
supervisory order that vacated our earlier judgment in Vargas and ordered us to reconsider
Vargasin light of People v. Thompson, 238 I1l. 2d 598 (2010). People v. Vargas, 239 Ill. 2d 584
(2011) (table). We then entered a new judgment remanding the case for aKrankel hearing.
Peoplev. Vargas, 409 Ill. App. 3d 790 (2011). Accordingly, we refer to our most recent holding
in Vargas.

137  InVargas, the defendant was found guilty of first degree murder, attempted first degree
murder, and aggravated discharge of afirearm. Vargas, 409 IIl. App. 3d at 793. The defendant
claimed he received ineffective assistance of counsel because his attorney failed to* ‘obtain
records and information | advised him was very helpful for my defense strategy.” ” Vargas, 409
I1l. App. 3d at 800. The defendant did not explain the significance of these “records and
information” or describe what he anticipated they would show. The defendant further argued that
his attorney failed to “ * review helpful information for motionsto litigate prior to the trial date,
which he refused to investigate.’” ” Vargas, 409 I1l. App. 3d at 800. The defendant did not

describe thisinformation or explain how it would be helpful to him at trial. “Thetrial judge

14



No. 1-10-0689

proceeded immediately into sentencing without even a hint of any response to defendant’s
grievances,” and denied defendant’ s ineffective assistance of counsel claim. Vargas, 409 Il1.
App. 3d at 801.

138  On appeal, we remanded to the trial court to conduct an inquiry consistent with Krankel.
Vargas, 409 Ill. App. 3d at 803. Although the trial court had heard al of the testimony at trial,
defendant’ s motion for ineffective assistance of counsel was based on his atorney’ s failure to
obtain and review unspecified “records and information.” These “records and information”
“related to matters de horsthe record and [were] not readily ascertainable by atria judge.”
Vargas, 409 I1l. App. 3d at 803. Furthermore, defendant’ s references to “records and
information” were “somewhat vague” and “clearly warranted further inquiry” by thetrial court
to determineif defendant’ s ineffective assistance of counsel claim had any merit. Vargas, 409
11I. App. 3d at 803.

139 Inthecase at bar, defendant’s ineffective assistance of counsd claim was based on his
attorney’s failure to cross-examine Officer Bond about his alleged search of defendant’s vehicle
for drugs, which has nothing do with the charges brought against defendant for driving on a
suspended license and driving without insurance. Unlike Vargas, the substance of defendant’s
claim was found within the trial court record. Defendant did not make avague reference to
additional “records or information” that might be essential to his defense, but clearly indicated
the two subjects about which he believed his attorney had failed to cross-examine Officer Bond:
whether his vehicle was searched for drugs and whether he had avalid driver’slicense. The tria

court heard defendant testify that Officer Bond allegedly searched his vehicle for drugs and was

15



No. 1-10-0689

aware that Officer Bond was not cross-examined about this search. Thetrial court heard Officer
Bond testify about defendant’ s suspended driver’ s license. Officer Bond was not cross-examined
about the validity of defendant’s driver’s license because the officer testified that he checked
defendant’ s driving abstract and the State placed in evidence abstract that showed defendant had
asuspended driver’ s license. Defendant’s ineffective assistance of counsd claim did not indicae
there was any substance beyond what was already in the trial record that would require afurther
inquiry under Krankel.

40  The second case defendant cites isMcCarter. In that case, the defendant claimed
ineffective assistance of counsel because histrial counsel (1) failed to call alibi witnesses and (2)
proceeded with ajury trial despite the defendant’ s wish for abench trial. McCarter, 385 Ill. App.
3d at 941. On thefirst claim, the trial court asked the defendant to explain how these witnesses
would change the outcome of the case. McCarter, 385 I1l. App. 3d at 927. After the defendant
provided the trial court with the witnesses' names and explained the testimony that he
anticipated they would give, the trial court denied defendant’s motion for ineffective assistance
of counsel. McCarter, 385 Ill. App. 3d at 942. We affirmed the trial court’ sinquiry under
Krankel becauseit was clear that the “testimony that defendant sought to dicit would not likely
be sufficient to reverse the outcome of the case, and *** there was no need to ask defense
counsel whether it had sought to procure such testimony.” McCarter, 385 Ill. App. 3d & 942. We
also found that the “trial court made a clear finding based on its knowledge of counsel’s actions
at trial [and] that defense counsel acted not only competently, but impressively,” and that the

trial court had a “ reasonable factual basis upon which to make its decision.” McCarter, 385 1l1.

16
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App. 3d at 942.

41 On the second claim in McCarter, the trial court asked defendant if it was correct that he
“ ‘wanted abench trial, but, however, your attorney wanted ajury trial.” ” McCarter, 385 III.
App. 3d at 926. The defendant responded, “ ‘Yes, sir.” ” McCarter, 385 I1l. App. 3d at 926. The
trial court conducted no further inquiry into defendant’s claim. McCarter, 385 I1l. App. 3d at
926. We remanded the case to the trial court on this second claim because the trial court “made
no effort to ask defendant to provide further details or question trial counsel to ascertain whether
this allegation was a credible one.” McCarter, 385 Ill. App. 3d at 944. Thetrial court did not
“indicate that it had any basis upon which to deny [defendant’ 5] claim other than the court’s
statement that the error was harmless becauseits finding at a bench trial would be no different
than the finding of the jury.” McCarter, 385 Ill. App. 3d at 944.

742 Inthe case at bar, defendant’ s ineffective assistance of counsel claim was not based on
histrial counsel’ sfailureto call new witnesses or his denial of defendant’ s right to a bench trial.
Instead, defendant claimed his trial counsel should have asked different questions of Officer
Bond, awitness who testified. The trial court heard defendant testify about the search of his
vehiclefor drugs and Officer Bond testify about defendant’s suspended driver’ slicense, in
contrast to McCarter where defendant sought to call witnesses who had not testified at trid. In
McCarter, thetrial court could not rule on defendant’ s ineffective assistance of counsel motion
without questioning defendant or his counsel about whether these dibi witnesses would be
sufficient to reverse the outcome of the trial. Unlike McCarter, the trial court here had a

reasonabl e factual basis to determine whether defense counsel’ s cross-examination of Officer

17
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Bond on the matters claimed by defendant would have changed the outcome & trial.

143  Thethird case defendant cites is Parsons, which defendant claims requires trial courts to
“ ‘examine " factual matters underlying every claim to comply with Krankel. Parsons, 222 III.
App. 3d at 830. In Parsons, the defendant claimed ineffective assistance of counsel during the
sentencing phase. Parsons, 222 111. App. 3d at 828. The defendant argued that his attorney
identified “the wrong witness’ as part of discovery, waited too long to “reveal[] the existence of
[a] lease between defendant” and a police informant’s girlfriend, and failed to interview or call
the police informant as awitness. Parsons, 222 11l. App. 3d at 827-28. The trid court faled to
hold a hearing or conduct an inquiry based on defendant’ s statements. Parsons, 222 11l. App. 3d
at 828.

44  On apped, we found that thetrial “record does not make clear that the decision not to
call” the police informant “as awitness was trial strategy — the facts imply the possibility that”
the police informant “was never even interviewed by defendant’s counsel.” Parsons, 222 III.
App. 3d at 830. In contrast, “[t]he failure to call the witness (whose mother was erroneously
disclosed) and the failure to reveal the existence of alease seem to be quite harmless, given the
apparent irrelevance of the witness’ testimony and the cumulative nature of the lease.” Parsons,
222 111. App. 3d at 830. We only remanded the case to the trial court on defendant’ s ineffective
assistance of counsel claim because the trial court failed to inquire into trial counsel’ s decision
not to call the police informant, who had not testified at trial. Parsons, 222 I1l. App. 3d at 830.
145  Asdiscussed in comparing the instant case with McCarter and Vargas, in the case at bar,

defendant did not claim his attorney had failed to call a withess who he believes should have

18
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testified. His ineffective assistance of claim related only to the cross-examination of Officer
Bond on one irrelevant matter and on another matter that was clearly proven by the State. Unlike
Parsons, thetrial court could look to the trial court’s record based on Officer Bond' s testimony
and the subjects defendant wished to cross-examine him on to determine the merit of defendant’s
claim. Furthermore, Parsons does not support defendant’s argument that Krankel requires a
colloquy with defendant or defendant’ s counsel for an “examin[ation]” of the factual matters
underlying every ineffective assistance of counsel claim. In Parsons, we did not remand the case
for an inquiry under Krankel into the trial counsel’ sincorrect listing of awitnessor the dday in
revealing the lease’ s existence. Parsons, 222 I1l. App. 3d at 830. In Parsons, the case was only
remanded for an inquiry into defense counsel’ s decision not to interview or call the police
informant as awitness. Parsons, 222 Ill. App. 3d at 830. The case a bar is factually
distinguishable from Parsons because Officer Bond was called as a witness and his testimony is
in the record.

146  Therefore, we find that the trial court’s failure to conduct further inquiry into defendant’s
ineffective assistance of counsel claim under Krankel was harmless error and its ruling was not
manifestly erroneous because those claims concerned awitness who testified at trial and
defendant’ s claims were either not relevant to the charges against him or related to trid strategy.
Thetrial court presided and heard al of the testimony at trial and we cannot say that the trial
court had an inadequate basis in the trial record to determine defendant’ s claims. We cannot say
that, had Officer Bond been cross-examined on these subjects, there was a reasonabl e probability

that defendant’ s trial would have reached a different result. Colon, 225 Ill. 2d at 135; Evans, 209
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lI. 2d at 220.

147 [. Defendant’s Fitnessfor Tria

148  Defendant contends that a bona fide doubt arose regarding his fitness to stand trial, which
required the trial court, sua sponte, to conduct a fitness hearing pursuant to section 104-10 of the
Code of Criminal Procedure of 1963 (725 ILCS 5/104-10 (West 2008)). Defendant argues that
severd times during pretrial, trial, and posttrial proceedings, he made “inappropriate, deusional,
and non-responsive comments,” demonstrated a “misunderstanding of cross-examination,” and
refused “to answer relevant questions,” al of which raised a bona fide doubt that defendant did
not understand the nature of the proceedings and was unable to engagein arational defense.
Defendant argues that because the trial court did not hold a fitness hearing, his conviction must
be reversed and the case should be remanded for a fitness hearing and new trid.

149 A. Appellate Court Review of Trial Court’s Fitness Determination

150 Asaninitial matter, the State argues that defendant has forfeited his fitness arguments on
appeal because he did not raise them prior to trial or in his motion for anew trial. Peoplev.
Enoch, 122 11l. 2d 176, 186 (1988). However, theright to befit for tria is“fundamental” and
“prosecuting a defendant whether there is abona fide doubt as to that defendant’ s fithess renders
the proceeding fundamentally unfair.” People v. Sandham, 174 1I. 2d 379, 382 (1996) (rejecting
the State' s argument that defendant forfeited his right to raise fitness arguments on apped);
People v. Wilson, 124 [11. App. 3d 831 (1984) (defendant did not forfeit his fithess for trial
although he made no formal motion for afitness hearing before or during trial or in his posttrial

motion). Defendant’ s fitness “for trial, to plead, or to be sentenced may be raised by *** the
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[c]ourt at any gppropriate time before apleais entered or before, during, or after trial.” 725 ILCS
5/104-11(a) (West 2008).

151  Furthermore, atria court’sfailure to order afitness hearing sua sponte“may be reviewed
asplain error” because “it concerns a substantial right.” People v. Contorno, 322 I11I. App. 3d
177, 180 (2001) (citing People v. Basler, 193 I1l. 2d 545, 549 (2000)). When a defendant has
failed to preserve an error for review, we may still review for plain error. People v. Piatkowski,
225 111. 2d 551, 562-63 (2007); 1ll. S. Ct. R. 615(a) (“Plain errors or defects affecting substantial
rights may be noticed although they were not brought to the attention of the trial court.”). “[T]he
plain-error doctrine allows areviewing court to consider unpreserved error when (1) aclear or
obvious error occurred and the evidence is so closely baanced that the error alone threatened to
tip the scales of justice against the defendant, regardless of the seriousness of the error, or (2) a
clear or obvious error occurred and that error is so serious that it affected the fairness of the
defendant’ s trid and chdlenged the integrity of the judicial process, regardless of the doseness
of the evidence.” Piatkowski, 225 Ill. 2d at 565; People v. Woods, 214 I11. 2d 455, 471 (2005).
Defendant claims that the trial court’ s failure to order afitness hearing “ deprived Tolefree of his
rights to due process of law,” and defendant argues we should find plain error under the second
prong. However, before we reach the issue of plain error, we must first determine whether any
error occurred at all. People v. Walker, 392 I1l. App. 3d 277, 294 (2009) (“[i]n aplain error
analysis, ‘thefirst step’ for areviewing court is to determine whether any error at all occurred”).
Defendant carries the burden of persuasion under both prongs of the plain error rule. People v.

Lewis, 234 I11. 2d 32, 43 (2009).
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152  The State also argues that the trial court’s “fail[ure] to order a hearing into the issue of
defendant’ s fitness” should be reviewed for abuse of discretion. Defendant argues the proper
standard of review is de novo because thetrial court never affirmatively exercised its discretion
to make a determination of defendant’ s fitness.

153  Fitnessfor trial is an issue of “congitutional dimension,” which means “the record must
show an affirmative exercise of judicial discretion regarding the determination of fitness’ to be
reviewed for abuse of discretion. Contorno, 322 I1l. App. 3d at 179; People v. Baldwin, 185 IlI.
App. 3d 1079, 1088 (1989); Peoplev. Turner, 111 1ll. App. 3d 358, 365 (1982); People v.
Greene, 102 Ill. App. 3d 639, 642 (1981). “A trial court abusesits discretion only where its
ruling is arbitrary, fanciful, or unreasonable, or where no reasonabl e person would take the view
adopted by the trial court.” (Internal quotation marks omitted.) In re Adoption of SG., 401 Ill.
App. 3d 775, 784 (2010). Whether a bona fide doubt arose rests largely within the discretion of
the trial court which, unlike this court, was in a position to observe a defendant and evaluate his
conduct. People v. Murphy, 72 1ll. 2d 421, 426 (1978); People v. Sandham, 174 1I. 2d at 382
(trial court’ sfailure to order afitness hearing sua sponte“is generally a matter within the
discretion of the trial court”); Peoplev. Tilson, 108 Ill. App. 3d 973, 978 (1982) (trial court did
not abuse its discretion in failing to hold a fitness hearing sua spontewhere it did not know
defendant was taking medication and defendant’ s demeanor at trial indicated that he understood
the charges against him and was able to assist in his defense). Therefore, we review thetrial

court’sfailure to order afitness hearing sua sponte for abuse of discretion.
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154 B. No Bona Fide Doubt asto Defendant’ s Fitness

155 A defendant is presumed to befit to stand trial and be sentenced. 725 ILCS 5/104-10
(West 2008). Due process bars the prosecution or sentencing of an unfit defendant. Sandham,
174 111. 2d at 382; People v. Johnson, 206 I1l. 2d 348, 361 (2002). A defendant is unfit if “heis
unable to understand the nature and purpose of the proceedings against him or to assist in his
defense’ because of his mental or physical condition. 725 ILCS 5/104-10 (West 2008). Even if
adefendant is competent a the beginning of trial, atrial court “must dways be alert to
circumstances suggesting a change that would render” defendant “ unable to meet the standards
of competence to stand trial.” Drope v. Missouri, 420 U.S. 162, 181 (1975).

156  Oncefacts are brought to atrial court’s attention that raise a bona fide doubt as to
defendant’ s fitness to stand trial or be sentenced, the court has duty to order afitness hearing sua
sponte. 725 ILCS 5/104-11(a) (West 2008); Peoplev. McCallister, 193 111. 2d 63, 110-11
(2000); People v. Johnson, 183 Ill. 2d 176, 193 (1998); People v. Murphy, 72 11l. 2d 421, 430
(1978). Thereis abona fide doubt asto defendant’ s fitnessif thereisa*real, substantial and
legitimate doubt” assessed against an objective standard. People v. Eddmonds, 143 11I. 2d 501,
518 (1991). “Fitness speaks only to a person’ s ability to function within the context of trial; it
does not refer to sanity or competence in other areas.” People v. Coleman, 168 I1l. 2d 509, 524
(1995); Peoplev. Taylor, 409 11l. App. 3d 881, 896 (2011). A person may befit for tria although
his mind is otherwise unsound. Coleman, 168 Ill. 2d at 524; Taylor, 409 Ill. App. 3d at 896.
There are “no fixed or immutable signs which invariably indicate the need for further inquiry to

determine fitness to proceed; the question is often a difficult one in which awide range of
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manifestations and subtle nuances are implicated.” Drope, 420 U.S. at 180. A tria court may
consider defendant’ sirrational behavior, demeanor at trial, and any medical opinion on the
defendant’ s competenceto stand trial. People v. Harris, 206 Ill. 2d 293, 304 (2002); People v.
Burt, 205 II1. 2d 28, 39 (2001); People v. Easley, 192 Ill. 2d 307, 319 (2000); People v.
Eddmonds, 143 11l. 2d 501, 518 (1991).

157 Inthecase at bar, we cannot say the trial court abused its discretion by failing to hold a
hearing sua sponteinto defendant’ s fitness for trial. Defendant has not shown any evidence to
support afinding that an inquiry was needed. Defendant’ s counsel made no representation at trial
that his client did not understand the proceedings against him or that defendant could not assist
in his defense. Defendant argues that his attorney informed the trial court during a pretrial
hearing that communication with defendant had been “somewhat difficult.” We are not
persuaded that this general statement was enough to alert the trial court that defendant was
unable to assist in his defense or did not understand the proceedings against him. Furthermore,
defendant has not provided any medical evidence that would show afurther inquiry was
warranted.

158  Defendant cites People v. Davenport, 92 I1l. App. 3d 244 (1980), to argue that
“defendant’ s delusional demeanor and lack of sufficient connection to reality” indicated the trial
court needed to conduct a fitness hearing. In Davenport, the defendant received a pretrial fitness
hearing in which he was found fit to stand trial. Davenport, 92 I1l. App. 3d at 244-45. The
defendant was reexamined for fitness |less than a year later and was again found fit to stand trial.
Davenport, 92 IlI. App. 3d at 245. The defendant then committed himself to a hospital for 48

days for an unspecified reason. Davenport, 92 11I. App. 3d at 245. At histrial 9 months | ater, the
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defendant’ s attorney requested a fitness hearing for the defendant arguing that he was unable to
communicate with his client because of the defendant’s* ‘incessant one-sided ramblings.” ”
Davenport, 92 11I. App. 3d at 245. The defendant’s motion for a new fitness hearing was then
denied. The defendant was found guilty of rape and sentenced to 8 to 16 years’ imprisonment.
During the sentencing hearing, the defendant’ s attorney made additional motions to have the
defendant psychiatrically evaluated, which were denied. Davenport, 92 I1I. App. 3d at 245.

159  On appeal, we found that the trial court erred in refusing to grant the defendant’ s motion
for afitness hearing. Davenport, 92 Ill. App. 3d at 247. Although the defendant wasfound fit to
stand trial twice before the trial, he had been institutionalized in between the last fitness hearing
and the trial. Davenport, 92 11I. App. 3d at 246. The defendant had also been diagnosed with a
mental disease, specifically as a“schizophrenic and a paranoid.” Davenport, 92 Ill. App. 3d at
246. Defense counsel had “alerted the trial court judge to thefact that the defendant was unable
to communicate with him and often engaged in one-sided ramblings.” Davenport, 92 I1l. App. 3d
at 246-47. Furthermore, we found the defendant’s demeanor “indicate d] that he was not in
touch with reality.” Davenport, 92 Ill. App. 3d at 247. The defendant, referring to histrid,
claimed that “the whole procedurewas illegal” because the “complanant had dropped all
charges.” Davenport, 92 1ll. App. 3d at 247. The defendant acted as his own co-counsel and
called a prosecution witness “sick” during his cross-examination. Davenport, 92 I1l. App. 3d at
245, 247. The defendant also called three withesses who could identify him but did not know
where he was on the night of the rape he was charged with. Davenport, 92 I1l. App. 3d at 245,
247.

160  Wefind Davenport distinguishable from the case at bar. Defendant has not presented any
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evidence that he was institutionalized or diagnosed with any mental health disorder. Defendant’s
counsel did not alert the trial court that he was unable to communicate with defendant.
Defendant did not contest the legitimacy of the trial court to hear his case, did not attempt to
cross-examine Officer Bond himself or insult the officer, and did not call irrelevant witnesses.
Instead defendant allowed his atorney to cross-examine Officer Bond and later expressed his
disappointment over questions not asked by his attorney. Defendant’ s focus on his vehicle's
headlights and Officer Bond’ s search of his vehiclefor drugs does not in itself support the claim
that he was irrational. Throughout defendant’ s testimony, he consistently maintained he was not
driving the vehicle at the time of his arrest. On cross-examination, defendant stated that he
“pleads the fifth” and refused to answer some of the State’' s questions about whether he was
driving his vehicle or why it had been parked in the Gladys Street alley. Thisrefusal was
consistent with his defense that he was not driving his vehicle at the time of the arrest. We are
not persuaded that defendant’ s attention to legally irrelevant details in the context of his active
participation in his defense suggests that he did not understand the nature of the proceedings.
161 Defendant argues his statements suggest he suffered from delusions and a “delusional
conspiracy theory” that raised a bona fide doubt about his fitness. When the trial court asked
defendant if he had an attorney, he responded, “| told the judge my car was on autopilot.”
Defendant testified that his vehicle was “stolen” by city of Chicago “by racketeering.”

7162  Defendant compares his statements to the conspiracy theories held by the defendant in
People v. Jones, 386 I1I. App. 3d 665 (2008). In Jones, the defendant sent the trial court 18
handwritten notes describing how the trial judge, dl of the attorneys, and the police were

involved in a conspiracy against him and he believed the trial court was practicing * ‘illegal
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justice.” ” Jones, 386 Ill. App. 3d at 666. The trial court held ajury trial on the issue of whether
defendant wasfit to stand trial and the jury found the defendant was fit to stand trial. Jones, 386
l1l. App. 3d at 668. We reversed the jury’ sfinding of fitnessin light of later testimony of a
psychiatric expert that “defendant suffered from a grandiose and persecutory type of delusional
disorder that rendered him unable to understand the charges against him and unable to assist in
his defense.” Jones, 386 Ill. App. 3d at 671-72.

163  Wefind the comparison of Jones with the case at bar unpersuasive. Here, defendant’s
few statements about his vehicle and “racketeering” did not suggest that he beieved in a
conspiracy that made him unableto communicate with his counsd or thetrial court. In contrast,
the Jones defendant’ s delusional statements were persistent and numerous and cast doubt on his
ability to communicate with his attorney and the trial court. Unlike in Jones, defendant has not
provided medical evidence showing that he now or at trial was diagnosed with a mental
condition, that he not was not able to function within the context of thetrial, or that any of his
statements at trial suggest he did not understand the nature of his proceedings. His attorney
stated that communication with his client was “somewhat difficult,” not impossible. Therefore,
we cannot say that the trial court committed any error and defendant’s claim is forfeited.

64 CONCLUSION

165 Wefind harmless any dleged failure by the trial court to conduct further inquiry into
defendant’ s claim of ineffective assistance of counsel under Krankel, and we find that its
Krankel ruling was not manifestly erroneous.

66  Asto defendant’s claim that the trial court failed to conduct a hearing sua sponteinto

defendant’ s fitness for trial, we found no error, and therefore there cannot be any plain error.
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People v. Hanson, 238 III. 2d 74, 115 (2010) (“Finding no error, our plain-error analysis ends

here.”).

167  Affirmed.
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