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JUSTI CE HALL delivered the opinion of the court:
The plaintiff, R cky Conpton, filed an action against the
def endant, Country Mitual |nsurance Conpany (Country Mitual), for
decl aratory judgnent, breach of contract and consuner fraud on
behal f of hinself and simlarly situated individuals. 1In his
conplaint, the plaintiff nmaintained that Country Mitual's
practice of placing |iens on insurance proceeds due insureds
breached its contract of insurance with its insureds and viol ated
t he Consuner Fraud and Deceptive Business Practices Act (Consuner
Fraud Act) (815 ILCS 505/1 et seq. (West 2004)). The circuit
court dismssed the plaintiff's third anmended conpl ai nt and
denied | eave to anend. The plaintiff filed a tinely notice of
appeal .
On appeal, the plaintiff raises the follow ng issues: (1)
whet her the circuit court erred when it dismssed the third
anended conplaint; (2) whether the circuit court erred when it

refused to vacate the order of dism ssal or grant reconsideration
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of the dism ssal order; and (3) whether the circuit court erred
when it denied the plaintiff's notion for |leave to file an
anmended conplaint. The pertinent factual allegations are taken
fromthe plaintiff's third anmended conpl ai nt.

The plaintiff was insured by Country Miutual. After being
injured in an autonobile accident, the plaintiff filed a claim
with the defendant for nedical expenses, which Country Mitua
paid, "at least in part.” Country Miutual filed a lien with
Founders I nsurance Conpany (Founders), the tortfeasor's insurance
conpany, "to recover, inter alia, paynents it nmade" to the
plaintiff's medical providers. The plaintiff settled with the
tortfeasor. Pursuant to the settlenent, Founders issued a check
payable to the plaintiff, the plaintiff's attorney and Country
Mut ual .

On information and belief, the plaintiff alleged that
Founders included Country Mutual on the check because Country
Mut ual previously provided it with "a notice of [ien on paynents
received by Plaintiff for, inter alia, subrogation for [Country
Mut ual ' s] medi cal paynments on [the plaintiff's] behalf.” The
plaintiff further alleged that Country Mitual refused to
extinguish the lien, denying the plaintiff access to funds to
whi ch he was entitl ed.

Attached to the third anmended conplaint were the follow ng
exhibits: a copy of the check from Founders, dated August 15,

2004, in the amount of $1,050 and payable to the plaintiff, his
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attorney and Country Mutual; a copy of a Decenber 18, 2002,
letter fromTimWollen, Country Miutual's clains specialist, to
Founders seeking recovery of $2,391.70 paid out by Country Mitua
for property damage related to the plaintiff's accident; and
certain provisions of Country Mutual's insurance policy. The
| anguage of the plaintiff's policy with Country Mitual at issue
here is as follows:
"9. Qur Right to Recover Paynment (Subrogation).
a. |If we nake a paynment under this policy, other
t han Death Benefit, Coverage C-1, and the person to or
from whom paynent was nmade has a right to recover
damages, we will be subrogated to that right (have that
right transferred to us). That person nmust do whatever
IS necessary to enable us to exercise our rights and
nmust do nothing after the loss to prejudice our rights.
b. If we make a paynment under this policy, other
t han Death Benefit, Coverage C-1, and the person to or
for whom paynent was nade recovers danmages from
anot her, that person nust hold the proceeds of the
recovery in trust for us and nust reinburse us to the
extent of our paynent." (Enphasis in original.)
The plaintiff maintained that the above | anguage di d not
aut horize Country Mutual to place liens on the proceeds due the
plaintiff and other policyhol ders because "it is only subrogated

to the right to recover nedical paynments froma person 'to whom
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or fromwhom it nmade the paynent."” The plaintiff sought a

decl aration that Country Miutual's practice of inposing |iens on
proceeds due its insureds inproperly prevented the insureds from
receiving the nonies due them The plaintiff further maintained
that Country Miutual's action breached the contract of insurance
because the lien practice was not authorized by the policy.
Finally, the plaintiff maintained that Country Mutual's lien
practice violated the Consuner Fraud Act.

Country Mutual filed a notion to dismss the third anended
conpl aint pursuant to section 2-615 of the Code of Cvil
Procedure (the Code) (735 ILCS 5/2-615 (Wst 2004)). Country
Mut ual maintained that it exercised its right to rei nbursenent as
provi ded for by section 9(b) of the policy, not subrogation under
section 9(a) of the policy as argued by the plaintiff.

Therefore, Country Mutual asserted that the plaintiff failed to
state a cause of action for breach of contract or consuner fraud.
In his response to the notion to dismss, the plaintiff
argued that section 9(b) did not authorize rei nbursenent via the
lien procedure utilized by Country Miutual. Under the section 9(b)

rei nbursenent, if the insured recovered damages, the proceeds
must be held in trust and repaid to the insurer to the extent of
the insurer's paynent. The plaintiff reasoned that he could not
recover the damages because Country Mutual's lien "tied up" the
proceeds and prevented himfromholding themin trust.

On August 21, 2006, the circuit court dismssed the third
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amended conplaint with prejudice. On Septenber 28, 2006, the
plaintiff filed a conbined notion to vacate, or, in the
alternative, to reconsider the dism ssal order and for |eave to
file an amended conmplaint. On Cctober 4, 2006, the circuit court
deni ed the conbined notion. This tinely appeal foll owed.
ANALYSI S
. Section 2-615 D sm ssal

A. Standard of Revi ew

The granting of a notion to dismss pursuant to section 2-
615 of the Code is reviewed under the de novo standard of review.

Carroll v. Faust, 311 IIll. App. 3d 679, 725 N E.2d 764 (2000).

B. Applicable Principles

A section 2-615 nmotion to dism ss attacks the |egal
sufficiency of the conplaint based upon defects appearing on the

face of the conplaint. Quinn v. Hoskins Chevrolet, 361 IIIl. App.

3d 575, 586, 836 N.E.2d 681 (2005). "When review ng the
sufficiency of a conplaint, the court nmust accept as true al

wel | - pl eaded facts and all reasonable inferences that can be
drawn fromthose facts.” @inn, 361 Ill. App. 3d at 586. Legal
and factual conclusions, unsupported by allegations of fact, may
be disregarded. @iinn, 361 Ill. App. 3d at 586. "It is the
court's duty to determ ne, considering the allegations of the
conplaint in the light nost favorable to the plaintiffs, whether
the allegations are sufficient to state a cause of action upon

which relief may be granted.” Quinn, 361 Ill. App. 3d at 586.
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"The conpl ai nt should not be dism ssed unless it is clearly
apparent that the plaintiffs could prove no set of facts that
woul d entitle themto relief.” Qiinn, 361 Ill. App. 3d at 586.

C. Di scussi on

The circuit court's order dismssing the third anended
conplaint did not specify its reasoning for the dismssal. Wile
the plaintiff has included a transcript of the hearing on the
nmotion to dismss in the appendix to his brief, the transcript is
not included in the record on appeal and therefore is not
properly before this court. See Carroll, 311 IIl. App. 3d at 683
(attachnents to briefs not included in the record are not
properly before the reviewi ng court and cannot be used to
suppl enent the record). Nonetheless, both parties agree that the
circuit court dismssed the case based on its finding that the
plaintiff could not prove damages inasnuch as Country Mitual was
entitled to the entire proceeds check issued by Founders.

The plaintiff contends, first, that it was error for the
circuit court to conclude fromthe exhibits to the third anended
conplaint that the plaintiff could not prove danages. He further
contends that at the very least there is a question of fact as to
whet her the anount owed to Country Miutual exceeded the proceeds
from Founder s.

Bot h breach of contract actions and violations of the
Consuner Fraud Act require that the plaintiff allege danages.

See Gore v. Indiana Insurance Co., 376 Ill. App. 3d 282, 286, 876
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N. E. 2d 156 (2007) (breach of contract); Guinn, 361 IlIl. App. 3d
at 588 (Consuner Fraud Act). 1In this case, the plaintiff pleaded
that |liens were placed agai nst himand that he was deprived of

t he use of the proceeds check including the right to earn

i nterest on the noney.

"[ E] xhibits attached to a conpl ai nt becone part of the

pl eadi ngs, and factual matters in such exhibits which are at odds

with a conplaint's allegations control over those conflicting

all egations.” Abbott v. Anbco G| Co., 249 Ill. App. 3d 774,

778-79, 619 N E. 2d 789 (1993). The conpl ai nt acknow edged t hat

the Country Mutual had paid part of the plaintiff's nedica

expenses, though it failed to state an exact figure. Attached to

the third anmended conplaint was a copy of the Founders' proceeds

check in the amount of $1, 050.

Al so attached was a copy of a letter from Country Miutual to

Founders. The letter provided in pertinent part as foll ows:

"You had sent a letter on 11/4/02 to ny attention
advi sing that you were negotiati ng COUNTRY Miutual | nsurance

subrogation interest for the property danmages we paid out

Wi th our insureds attorney. *** | would appreciate an
i mredi ate reply regardi ng our subrogation interest recovery
and settlenment of the $2,391.70 in danages we submtted

10/ 7/02." (Enphasis added.)

According to the letter, the $2,391. 70 represented the anount

that Country Miutual had already paid out on the property damage



No. 1-06-2994

claim Based on the exhibits to the third anmended conpl ai nt,
Country Miutual was entitled to reinbursement in excess of the
anount of the Founders' proceeds check and therefore the exhibits
negated the plaintiff's allegations of damages.

The plaintiff argues that the $2,391.70 was for property
damage and therefore should not be considered in cal culating
whet her Country Miutual was owed any rei nbursenent fromthe
Founders' proceeds check. However, section 9(b) of the policy
does not meke any distinction between types of danages recovered
in allowng Country Miutual to be reinbursed for paynents nmade on
behal f of its insured.

The plaintiff then argues that section 9(b) did not permt
Country Miutual to exercise its right to reinbursenent by
asserting a lien with Founders. He points out that section 9(b)
requires that he hold the proceeds in trust for Country Mitual
and to reinburse Country Mutual. He asserts that the | anguage
does not put the insured on notice that the insurer will place a
lien on the proceeds.

In Pearson v. Stedge, 309 IIl. App. 3d 807, 723 N.E 2d 773

(1999), the insurance policy provided that "'[w hen a person has
been pai d damages by us under this policy and al so recovers from
anot her, the anount recovered fromthe other will be held by that
person in trust for us and reinbursed to us to the extent of our
paynent.'" (Enphasis in original.) Pearson, 309 Ill. App. 3d at

809. The plaintiff settled with the tortfeasor and then noved to
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adj udi cate the nedi cal pay subrogation lien his insurer filed for
t he medi cal expenses the insurer had paid on the plaintiff's
behal f. The trial court agreed with the plaintiff that the
policy did not create a subrogation lien for the nedical expenses
paid by the insurer. Pearson, 309 Ill. App. 3d at 808-09.

The reviewi ng court reversed. After determ ning that
"damages"” included nedi cal expenses, the court concluded that the
rei mbur senent provi sion was not anbi guous, and the trial court's
ruling that the policy did not create a subrogation right for the
medi cal expenses was in error. Pearson, 309 IIl. App. 3d at 810-
11.

Subsequently, in Nesby v. Country Mitual Insurance Co., 346

I11. App. 3d 564, 805 N E.2d 241 (2004), the review ng court
found that the policy reinbursenent | anguage, identical to the
policy reinbursenent |anguage in the present case, "clearly
states that if the plaintiff recovers from another, Country

Mut ual obtains the right to be reinbursed to the extent of its

paynent. It is the unanbi guous |anguage that controls, not
equi tabl e considerations.” Nesby, 346 I1l. App. 3d at 567.

The plaintiff then argues that his third anmended conpl ai nt
could be read as alleging that Country Miutual asserted its right
to the proceeds based on its subrogation rights under section
9(a) of the policy. The plaintiff points out that, for purposes
of a section 2-615 notion, the circuit court was required to

accept the allegation as true.
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I n Pearson, the court addressed the insurer's alternative
argunent, whether the insurer had a right to recover fromthe
settl enent based on the follow ng policy language: "'[i]f any
person to or for whom we make paynent under this policy has
rights of recovery fromanother, those rights are transferred to
us.'" Pearson, 309 Ill. App. 3d at 811. Noting that the
plaintiff had sought reinbursenent of his nedical expenses in his
suit against the tortfeasor, the court concluded that the "right
to recover the nedical costs is, under the plain | anguage of the
subrogation provision in the policy, transferred to [the
insurer]." Pearson, 309 IIl. App. 3d at 811

The plaintiff relies on Garcia v. Qutierrez, 331 IIIl. App.

3d 127, 770 N. E. 2d 1227 (2002). In Garcia, WIlliam Garcia and
hi s daughter, Krista, were injured in an autonobile accident.
Country Conpani es, the Garcias' insurer, paid $5,000 to the
nmedi cal providers who treated Krista. The Garcias sued the
tortfeasor seeking, inter alia, reinbursenent for suns they paid
for Krista's nedical expenses. After the Garcias settled with
the tortfeasor, County Conmpanies filed a |lien on the proceeds of
Krista's settlenent of $55,6000, and the Garcias noved to
adjudicate the lien. Utimately, the circuit court held that
Country Conpanies had no valid lien on any portion of Krista's
recovery. Garcia, 331 IIl. App. 3d at 128-29.

At issue was the follow ng | anguage fromthe insurance

policy: "'[i]f we nake a paynent *** and the person to whom or

10
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from whom paynent was nmade *** has a right to recover danages,
Country Conpanies is subrogated to that right' (enphasis added)."
Garcia, 331 Ill. App. 3d at 130. The review ng court determ ned
that the above-quoted | anguage was anbi guous, explaining as
fol |l ows:

"The contract | anguage suggests Country Conpani es

subrogation rights only attach to parties to whom Country

Conpani es made paynent or from whom paynent was nmade. Such

an interpretation woul d exclude Country Conpani es from

subrogating an insured' s recovery whenever Country Conpanies
pai d nedi cal providers directly and woul d contravene the
essence of subrogation. Accordingly, we hold that Country

Conpani es had no subrogation right to recover for paynents

it made for Krista's nedical expenses.” Garcia, 331 I11.

App. 3d at 130.

The plaintiff's reliance on Garcia is msplaced. In the

present case, Country Mitual's argunment is that it has a right to
rei nbursenent under section 9(b) whereas the | anguage found
anbi guous in Garcia was the subrogation | anguage in section 9(a).
Unli ke section 9(a), section 9(b) states "to or for whom"
Mor eover, we do not agree that Country Mitual's assertion of an
interest in the proceeds recovered by the plaintiff via a lien
means that it was exercising its rights exclusively under section
9(a).

Nei t her Nesby nor Pearson addressed directly whether placing

11
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a lien on insurance proceeds as a neans to enforce the right of
rei mbursenent is authorized by the insurance policy. However, in
Pear son, where the insurer had asserted its rights by filing a
nmedi cal lien, the reviewing court held that the trial court erred
when it found that the policy did not create a subrogation |ien
for medi cal expenses. Pearson, 309 Ill. App. 3d at 811. Wiile
Nesby does not nention the term™"lien,"” the court noted that
"Country Miutual asserted an interest in the proceeds recovered by
the plaintiff." Nesby, 346 Ill. App. 3d at 566. The term"lien"
is defined as "[a] legal right or interest that a creditor has in
another's property, lasting usu. until a debt or duty that it
secures is satisfied." Black's Law Dictionary 933 (7th ed.

1999). Even assuming that under Garcia County Mitual had no
subrogation lien under section 9(a), guided by the decisions in
Nesby and Pearson, we conclude that Country Miutual's use of a
lien to secure its right to reinbursenent was authorized by
section 9(b) of the policy.

Finally, the plaintiff argues that since actual title of
section 9 of the policy is "Qur Right to Recover Paynent
(Subrogation)" (enphasis in original), both sections 9(a) and
9(b) involve subrogation. W disagree. The two subparagraphs of
section 9 deal with different forns of recovery by Country
Mutual . Section 9(a) specifically refers to subrogation in
connection with the right to recover danmages. |n contrast,

section 9(b) refers to reinbursenent in the situation where the

12
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i nsured has recovered damages. Section 9(b) clearly does not

i nvol ve subrogation since it does not require Country Mitual to
"step into the shoes of, or be substituted for,"” its insured (D x

Mut ual | nsurance Co. v. LaFranboise, 149 |11. 2d 314, 319, 597

N.E. 2d 622 (1992)) and look to a third party in order to assert
its right to repaynent. The construction of section 9 urged by
the plaintiff ignores the principle that a contract should be
construed as a whole and that such construction should be a

natural and reasonable one. Snmith v. Allstate Insurance Co., 312

I11. App. 3d 246, 253, 726 N.E.2d 1 (1999).

We concl ude that the third anmended conpl aint was properly
di smssed for failure to state a cause of action in that the
plaintiff failed to plead a viable damages claim The di sm ssal
of the third anended conpl aint was al so proper because Country
Mutual s |ien agai nst the Founders' proceeds check was authorized
under section 9(b) of the insurance policy. See Guinn, 361 III.
App. 3d at 586 (appellate court may affirmon any ground in the
record for which there is a factual basis, regardl ess of the
trial court's reasoning).

1. Denial of Mdtion to Vacate or Reconsi der

A. Standard of Revi ew

The plaintiff asserts that the standard of review applicable
to the denial of the notion to vacate or reconsider is de novo.

Muhammad v. Mihammad- Rahnmah, 363 111. App. 3d 407, 415, 844

N. E. 2d 49 (2006) (review of the denial of a notion to reconsider

13
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based only on the circuit court's application of existing lawis

de novo). However, where the denial of a notion to reconsider is

based on new matters, such as additional facts or new argunents
or legal theories that were not presented during the course of
the proceedings |l eading to the i ssuance of the order being
chal I enged, the abuse of discretion standard applies. Mihamad,
363 II1. App. 3d at 415 (abuse of discretion standard applied
where notion to reconsider was based on a new | egal theory).

In his notion to reconsider, the plaintiff alleged that he
could plead facts establishing that the Founders' settl enent
check exceeded the amount of Country Miutual's lien. Since the
notion for reconsideration rested on new factual allegations, the
appl i cabl e standard of review is abuse of discretion.

B. Di scussi on

The record on appeal does not contain a transcript of the
hearing on the notion for reconsideration. The circuit court's
Oct ober 4, 2006, order provided that "due notice having been
given and the Court having been fully advised in the prem ses,"”
the plaintiff's notion was deni ed.

The appel |l ant bears the burden of presenting a record that

is adequate for a determ nation of the issues. 1n re Estate of
Hayden, 361 Ill. App. 3d 1021, 1030, 838 N. E.2d 93 (2005). "When

a transcript is not included in the record on appeal, the
review ng court has no basis for holding that a trial court

abused its discretion in denying the notion."™ Hayden, 361 II1.

14
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App. 3d at 1030. In such cases, unless the record indicates
otherwi se, the reviewi ng court presunes that the trial court

heard sufficient evidence to support its decision. Wbster v.

Hartman, 195 I11. 2d 426, 433, 749 N E. 2d 958 (2001); but see
Miel | man- Cohen v. Brak, 361 Ill. App. 3d 52, 836 N.E.2d 678

(2005) (even though the plaintiff failed to provide a transcript,
the court would not presume the trial court's disqualification of
her attorney was in conformance with the law). The record in
this case does not indicate otherw se.

"' The intended purpose of a notion to reconsider is to bring
to the court's attention newly discovered evidence, changes in
the law, or errors in the court's previous application of

existing law.'" North River Insurance Co. v. Ginnell Mitual

Rei nsurance Co., 369 IIll. App. 3d 563, 572, 860 N.E.2d 460

(2006), quoting Landeros v. Equity Property & Devel opnent, 321
[11. App. 3d 57, 65, 747 N.E.2d 391 (2001). In his notion to
reconsider, the plaintiff argued that he could allege facts
showi ng that the Founders' proceeds check exceeded the anount
owed to Country Mutual. However, these "facts" do not qualify as
"new y di scovered evidence.” Newly discovered evidence is

evi dence that was not available prior to the first hearing.

Gardner v. Navistar International Transportation Corp., 213 111

App. 3d 242, 248, 517 N E 2d 1107 (1991). "Trial courts should
not allow litigants to stand nute, | ose a notion, and then

frantically gather material to show that the court erred in its

15
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ruling.” Gardner, 213 Ill. App. 3d at 248. The plaintiff did
not all ege that he was unaware of those facts he proposed to
al | ege.

Moreover, the plaintiff's argunment that the Founders
proceeds check contains nonliened funds does not protect it from
Country Miutual's reinbursement right. As previously noted, for
pur poses of reinbursenment under the policy, it nmade no difference
t hat the proceeds check was for bodily injury and Country
Mutual s lien was for property damage.

W concl ude that the denial of the notion to vacate or to
reconsi der was not an abuse of discretion.

1. Denial of Leave to File an Amended Conpl ai nt

A. Standard of Review

"Whet her to allow an anmendnment of a conplaint is a nmatter
within the sound discretion of the trial court, and, absent an
abuse of that discretion, the court's determ nation will not be

overturned on review " Village of Wadsworth v. Kerton, 311 II1I.

App. 3d 829, 842, 726 N E. 2d 156 (2000). "An abuse of discretion

will be found only where no reasonabl e person would take the view
adopted by the trial court."” Keefe-Shea Joint Venture v. City of
Evanston, 364 111. App. 3d 48, 61, 845 N. E. 2d 689 (2005).

B. Di scussi on

Section 2-616(a) of the Code (735 ILCS 5/2-616(a) (\West
2004)) provides that at any tine before final judgnment, the court

may permt amendnents on just and reasonable terns to enable the

16
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plaintiff to sustain the claimbrought in the suit. In
considering whether a circuit court abused its discretion in
ruling on a notion for |eave to file an anended conpl ai nt, the
reviewi ng court considers the followng factors: "(1) whether the
proposed amendnent would cure the defective pleading; (2) whether
ot her parties would sustain prejudice or surprise by virtue of

t he proposed amendnent; (3) whether the proposed anendnent is
tinmely; and (4) whether previous opportunities to anmend the

pl eadi ngs could be identified." Loyola Acadeny v. S & S Roof

Mai ntenance, Inc., 146 II1. 2d 263, 273, 586 N E. 2d 1211 (1992).

G ven the broad discretion a trial court exercises in ruling on
notions to anmend pl eadings prior to final judgnment, a court
should not find that the denial of a notion to anmend is
prejudicial unless there has been a nmanifest abuse of discretion.

Loyvol a Acadeny, 146 111. 2d at 273-74.

The above factors apply to anmendnments proposed prior to
final judgnents. After final judgnent, pleadings may be anmended
to conformthe pleadings to the proof. See 735 ILCS 5/2-616(c)
(West 2004). In this case, the circuit court dismssed the
plaintiff's third amended conplaint with prejudice. Were a
conplaint is dismssed with prejudice and does not include a
statenment allowing the plaintiff |eave to anend, an involuntary

dism ssal order is final. DeLuna v. Treister, 185 I11. 2d 565,

573, 708 N. E. 2d 340 (1999). \Where the trial court's dism ssal of

the plaintiff's third amended conpl aint constituted a final

17
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judgment, the plaintiff had no statutory right to anend, and the
court commtted no error in denying the plaintiff's postjudgnent
notion to vacate/notion for leave to file a fourth anended

conplaint. Folkers v. Drott Manufacturing Co., 152 IIIl. App. 3d

58, 68, 504 N.E.2d 132 (1987).

The plaintiff's reliance on Ruklick v. Julius Schmd, Inc.,

169 111. App. 3d 1098, 523 N E. 2d 1208 (1988), is m spl aced.
There the reviewi ng court acknow edged that once a final judgnment
of dismssal with prejudice was entered on the plaintiffs
conplaint, there was no authority under section 2-616 to all ow

t he amendnent of their conplaint. However, because the judgnent
of dism ssal was entered inproperly, the court should have
vacated the judgnent as the plaintiffs requested, and there then
woul d have been no inpedinment to allowng the filing of the
amended conplaint. Ruklick, 169 Ill. App. 3d at 1111. In the
present case, no error occurred in the dism ssal of the third
amended conpl ai nt.

Even if the application of the Loyola Acadeny factors was

appropriate, review of this issue is hanpered by the failure of
the plaintiff to provide a transcript of the proceeding in which
the circuit court denied | eave to anend. |In the absence of a
transcript, we nust assune that the circuit court heard
sufficient evidence to support its decision, unless the record

i ndicates otherwi se. Wbster, 195 Ill. 2d at 433. Again, the

record does not so indicate.

18
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The fourth anmended conplaint alleged that the plaintiff's
nmedi cal expenses were $724.76 and that he settled his bodily
injury clainms with the tortfeasor for $1,050. The exhibit
alleging the $2,391.70 in property danmage was not included in the
fourth anended conplaint. Even in the absence of an allegation
that the anpbunt owed to Country Mitual exceeded the Founders
proceeds check, since the procedure utilized by Country Mitual to
protect its reinbursenent rights did not breach the insurance
contract, the fourth amended conplaint did not cure the defective
pl eading. See Rudlick, 169 Ill. App. 3d at 111 ("leave to anend
a conpl aint should be granted unless it is apparent that even
after amendnent no cause of action can be stated").

W concl ude that the denial of |eave to amend was not a
mani f est abuse of the circuit court's discretion. Since the
plaintiff was unable to prove his claim the request for class

certification must fail as well. See Jensen v. Bayer AG 371

I11. App. 3d 682, 693, 862 N E.2d 1092 (2007) (for class
certification, the naned representative of a class action nust
have a valid cause of action).

The judgnent of the circuit court is affirned.

Affirmed.

SQUTH and KARNEZI S, JJ., concur.
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