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PRESIDING JUSTICE STEWART delivered the opinion of the court:

Thedefendantsappeal an order of thecircuit court of Madison County grantinganew
tria inthiscause. We affirm.

BACKGROUND

Theplaintiff, Steven A. Boren, filed acomplant agai nst multiple defendants, alleging
that his Parkinson's disease was the result of his exposure to welding fumes and that the
defendants failed to adequatdy warn of the neurological risks from manganese in welding
fumes. When the partiesfirst attempted to select ajury in May of 2005, the circuit court
declared amistrial when the parties agreed that an impartial jury could not be selected from
the prospective jurors. On October 24, 2005, the parties appeared in court for a pretrial
hearing prior to asecond attempt at jury selection. Thecircuit court emphasized its concern
for afair trial, and it warned the attorneys as follows:

"The Court advised the entire [previous| panel that we had that the Plantiff



had a right to be here and that the Defendants had a right to be here to defend

themselves. And | might add that [Plaintiff's counsel] when asked by one of the

potential jurors on the question of why is someone here from Cape Girardeau ***.

Totally, totally improper, and he pursued it before | could make an effort to stop it.

That will not happen thistime. And you are not to pursuethat line of inquiry. And

then if there is someone here that wantsto know about—that has some inclination to

vent about tort reform, that ishighly prejudicial. And we don't want to pursue that
line, either. *** Both sides will get afair trial in this case. It is avery important
case. And asaways, I'mastickler about fair trials.

Neither sidewill bealowed to talk to the pressgiven the tenor of some of the
publications in this county and some of the newspaper articles in this county. I'm
concerned herewith afair trial, and so I'm going to impose arestriction on all parties
and counsel not to talk to the press except to say you're here, whom you represent, or
some statistical information.”

Prior to thetrial, the circuit court granted several of Boren'smotionsin limine. The
circuit court barred defense counsel from arguing that "[w]elding lawsuits, or plaintiff's
claims, are 'lawyer-made’ or ‘cottage industry' lawsuits or clams, or that such cases are
generated or caused by plantiff's counsel." When the circuit court granted this motion in
limine, defense counsel did not object, but he asked for clarification:

"MR. GLOOR [defensecounsel]: [JJust so| make surel understandthe scope
of the Court's ruling, some of the studiesthat | believe the Plaintiffsaregoing to rely
on were paid for by an entity called Gulf States Trial Lawvyers. And so | don't want
to be precluded from showing who funded a study that they're going to rely on. It

statesjust that, too, in the first page of the study. | don't want to be precluded from



that.
THE COURT: | don't think that would cover that.
MR. GLOOR: | don't think that would cover it. | just wanted to be sure.
THE COURT: No. If you have astudy that isobvioudly influenced by some
group, that comes out.
MR. GLOOR: Thank you.
THE COURT: If itislawyers, obviously that would be admissible.”

The parties selected a jury, and the trial began on November 1, 2005. The trial
consisted primarily of conflicting expert opinions. During thetrial, Boren tedtified that he
began employment in the welding industry in 1976 and that he worked as awelder until he
was diagnosed with Parkinson's disease in 1998. Boren presented expert tesimony that
manganese in welding fumes from the defendants products could have caused his
Parkinson's disease. The defendants presented expert testimony that there was no
relationship between welding fumes and Parkinson's disease.

Oneof Boren'skey experts, Dr. Naus eda, aneurol ogist who practicesin Milwaukee,
Wiscondn, testified that manganese can cause centra nervous sysem disorders, such as
Parkinson's disease, and that there is a link between welding and central nervous system
disorders.

During the cross-examination of Dr. Nausieda, the defendants' attorney questioned
him about the basis for his opinions, which included a "Gulf Coast study" in which he
screened variouswel ders from shipyardsfrom the Gulf Coast statesfor Parkinson's disease.
Dr. Nausieda testified that he became involved in this Gulf Coast study at the request of a
law firm in Louisiana The welders that were screened showed up at a union hall for their
examination, and Dr. Nausieda testified that he did not know "exactly how they got there."

At that point during the cross-examination, defense counsel placed a picture of afull-sze



billboard advertisement on the overhead screen for thejury to see. Defense counsel did not
alert Boren's counsel that he was about to publish thisbillboard to the jury prior to doing so.
In large letters, the billboard stated: "WELDING ROD INJURIES? call 1-800-INJURED
Milwaukee." The billboard was not associated with Dr. Nausieda or the Gulf Coast study,
and it was not related to Boren's diagnosis or to any of the lawyersor law firmsinvolved in
the present case. After the billboard was shown to the jury, the following dialogue took
place:

"MR. McCOY [plaintiff's counsel]: Let me object to thisadvertising. This
has nothing to do with anything in this case. It's nothing from our firm, Judge.

(The following was held in chamberd.])

THE COURT: I just want to point out that the pattern of inquiry has centered
itself around this Gulf Coast, whatever it is. That's one thing for him to do the
screenings down there and you get into that and tie that in, but your association with
that and Bob McCoy[—]I'm going to have Bob make arecord[;] | think we are at a
mistrid at this point quite frankly, because | don't know how | can rehabilitate that
jury inlight of the fact that this county has been bombarded with adverse publicity[,]
includingthe President of the United Stateshimsdf[,] with how thiscounty conducts
thetrial process. And with the bombarding of newspaper and the big advertisng by
thenational—United States Chamber of Commerce],] there'sbeen, aswecan seefrom
the voir dire, an indoctrination of jurors generally, not only in this county, but
throughout the United Stateq,] that there is something bad or wrong about trial

lawyers. That borders[—|that line borders on great prgudice. Now, if you cantieit

up.

* * %



THE COURT: Upto now | have no problemuntil you plastered that thing on
there. Look, he'sfair game for the Gulf Coast study];] ther€'s no question about it.
You got into it. You show he's making $10,000 a day or whatever. ***

MR. IVANSEK [defense counsel]: He said on direct examination he did
mention he saw an ad and the ad was from Mr. McCoy's law firm.

THE COURT: That'sfine. You can cover that. Y ou can cover that[;] that's
fair game. Y ou can ask him how much he paid him personally or hisfirm. | got no
problem with that. But | do have a problem with that.

MR. GLOOR: Okay.

MR.McCOY: Justfor therecord[,] that lawyer billboard, whichwasthething
we just saw([,] that billboard on a highway picture is not from my firm or Keith
Short's firm, has nothing [to] do with attracting lawyers to the Gulf Coast study.
That's been shown in this case. And I've seen that board. It's someplace up north
in—north of Milwaukee, but that's not aboard from my firm and not from Mr. Short's
firm. It'sfrom some other lawyer and has nothing to do with this case. The whole
problem as your Honor pointed out is there is some inference being raised here that
these cases are being solicited purely by lawyers.

THE COURT: I'll advisethejury[;] you may preservethisfor anew tria. I'm
not going to giveyou amigrial. I'll advisethejury. Youto[sic] get off this subject.
Y ou are done with anything on the question of the Gulf Coast. Y ou covered it.

(The following was had in the courtroom in the presence of the jury[.])[]

THE COURT: Ladiesand gentlemen of thejury, beforeyoutherewasflashed

apictureof some advertisng regarding asolicitation or screening or whatever it was.



It was so fleeting | didn't get to see the whole thing, but you all saw it. That had to

do with the coast, the Gulf Coast, isthat correct?

MR. McCOY: No, itdidn't haveto do with the Gulf Coast. That'sone of the
problemq[:] it didn't have to do with the Gulf Coast.
THE COURT: Well, you saw that. That advertising has nothing to do with

Mr. McCoy and Mr. Short and their respective firms. Y ou've been examined on the

Doctor's association with the screening and the amount of monies he has made.

That's the end of that line of inquiry."

On November 17, 2005, at the close of Boren's case, the circuit court granted a
directed verdict in favor of one of the defendants, Hobart Brothers Company (Hobart).
Boren did not challenge that ruling, and the trid continued with respect to the remaining
defendants.

During closing argument, defense counsel, despite the circuit court'sin limine order,
made several references to welding lawsuits being a " cottage industry.” In criticizing Dr.
Nausieda, defense counsel stated to thejury: "It isacottage industry, and we're the heavies.
Let's see if we can get a jury to believe that Parkinson's disease is caused by welding.”
Defense counsel aso stated the scope of "this cottage industry isalittle scary.” Theclaims
againgt the remaining defendants went to the jury, and on December 1, 2005, the jury
returned averdictinfavor of thedefendants. On December 7, 2005, thecircuit court entered
ajudgment on the verdict and on its previous order granting adirected verdict in favor of
Hobart.

On February 6, 2006, Boren filed amotion for anew trial that raised several issues.
Boren argued in his motion that during the trial defense counsel made inflammatory and
prejudicial commentsrel ating to frivolouslawsuits, which might haveimproperly influenced

thejury'sverdict. Borentook issuewith defense counsel'suse of thebillboard adverti sement



during the cross-examination of Dr. Nausieda. Boren also arguedin hismotion that defense
counsel made improper comments during closing arguments. The circuit court conducted
a hearing on Boren's motion for a new trial on May 18, 2006, and took the matter under
advisement.

Beforethe circuit court ruled on themotion for anew trial, the defendants produced,
inafederal multidistrict litigation, morethan 457,000 pages of new discovery material that
had not been produced in the present case. Included in the newly disclosed material was
information revealing that, in the present case, the defendants had failed to disclose
payments of approximately $600,000 toward several studiesrelating to welding fumes and
central nervous system injuries. The studies were used by severa key defense witnesses
during their testimony that welding was not associated with increased frequency of
Parkinson's disease.

On June 20, 2006, Boren filed amotion to reopen arguments on the motion for anew
trial, alleging that the defendants' failure to furnish the documents impaired his ability to
cross-examine key defense witnesses. The circuit court heard additional arguments on
Boren's second motion on August 21, 2006, and the circuit court again took the matter under
advisement.

On November 22, 2006, thecircuit court entered the order granting Borenanew trial.
It provided asfollows:

"Two post[]trial motions by the plaintiff and hearings thereon have been
conducted inthis matter with extensiveargumentsand memorandasubmitted by both
sides. Thiscourt, in each instant, took the matter under advisement and has mulled
over theseriousissuespresented. Whiletheplaintiff'sfirst motion created disturbing
concernsin this highly volatile climate that the plaintiff was, indeed, prejudiced by

the defendants reference and inference that the plaintiff's attorneys were part of the



massve 'Bill Board' [sic] solicitation of prospective ‘welding fume' victims in the
south, when in fact they were not[,] this court does not feel that his reference was
over[] come by its admonishment to the jury. The plaintiff had moved for amistrial,
which was then denied. Viewing all the evidence after the first motion, this court,
never[]thef]less, felt some reluctance in disturbing its judgment at that point.
However, with the submission of the second (subsequent) motion, it isthefinding of
this court that the defendant violated the rules of discovery, in failing to provide
complete information to the plaintiffs, especidly concerning Dr. Olanow, a key
witness for the defendantq],] asrequired by statute. Complete discovery could well
have been used to attack the impartiality of this witness and resulted in a different
outcome.

This court notesthat a[f]ederal [jJudge on that same issue of discovery fined
the defendants heavily for failing to provide complete discovery.

Inreviewing all thearguments, both written and oral, thiscourt findsthat both
issues contended by the plaintiff to have been well taken.

Wherefore, this court adjudges, orderg],] and decrees that the judgment
previously entered, herein, beandishereby set asideand anew trial isordered for the
plaintiffs against the defendants.”

On December 21, 2006, the defendants filed a petition for leave to appeal pursuant
to lllinois Supreme Court Rule306(a)(1) (21011l. 2d R. 306(a)(1)). On February 26, 2007,
we granted the defendants petition for leave to appeal.
DISCUSS ON
"The decision of atrial court to grant anew trial is an exercise of discretion which
should not be disturbed unless a clear abuse of that discretion is shown." Ervinv. Sears,

Roebuck & Co., 6511I. 2d 140, 144, 357 N.E.2d 500, 502 (1976). Reviewing courts defer



to thetrial court's discretion because "thetrial court has had the opportunity to consider the
conduct of thetrial asawhole[] and thereforeisin a superior position to consider the eff ects
of errors which occurred, the fairness of the trial to dl parties, and whether substantial
justice was accomplished.” Magnani v. Trogi, 70 I1l. App. 2d 216, 220, 218 N.E.2d 21, 24
(1966). A trial judge's discretion is given deference because heisin aposition to observe
the trial attorneys manner of speaking and the impact their comments had on the jury.
Harrisonv. Chicago Transit Authority, 48 I11. App. 3d 564, 566, 363 N.E.2d 81, 83 (1977).
Weallow greater latitudeto thecircuit court in determiningthat anew trial iswarranted than
in denying arequest for anew trial. Magnani, 70 Ill. App. 2d at 220, 218 N.E.2d at 24.

A reviewing court should not overturn an order granting a motion for a new trial
"merely because the reviewing court would have reached adifferent result.” Lozado v. City
of Chicago, 279 I11. App. 3d 285, 288, 664 N.E.2d 333, 334 (1996). Instead, "[a]n abuse
of discretion will be found only where no reasonabl e person would take the view adopted
by the trial court." Keefe-Shea Joint Venturev. City of Evanston, 364 I11. App. 3d 48, 61,
845 N.E.2d 689, 701 (2005). On appeal, the burden is on the appellant to show that the
circuit court abused its discretion (Kerns v. Lenox Machine Co., 74 I1l. App. 3d 194, 196,
392 N.E.2d 688, 690 (1979)), and we believe that the defendants have failed to meet this
burden in the present case.

Thecircuit court outlined severa groundsfor grantingthenew trial, and it considered
the cumulative effect of the errors. The cumulative effect of errors may deprive aparty of
afair trial, and in those circumstances, anew trial is necessary. See Netto v. Goldenburg,
266 111. App. 3d 174, 184, 640 N.E.2d 948, 956 (1994). Upon reviewing therecord in the
present case, we cannot say that thecumul ative effect of the errors noted by the circuit court
did not affect the verdict.

The circuit court's new trial order was based, in part, on the photograph of the



billboard advertisement that adefense attorney published to thejury. Thecircuit court ruled
that thebillboard advertisement wasinadmissibleand prejudicial. Onappeal, the def endants
arguethat thebillboard advertisement was admi ssi ble demondrative evidence. Wedisagree.

A photographisadmissibleif it hasareasonabl e tendency to prove amateria factin
issue; it may be excluded if it isirrelevant or immaterial or if its prejudicial nature clearly
outweighsits probative value. Rusher v. Smith, 70 11I. App. 3d 889, 894, 388 N.E.2d 906,
910 (1979). In addition, demonstrative evidence is relevant only if its probative vaue
outweighsthe danger of unfair prejudice. Carroll v. Preston Trucking Co., 349111. App. 3d
562, 566, 812 N.E.2d 431, 435 (2004). The photograph of the billboard advertisement in
the present case was not related to Dr. Nausieda's opinion that welding fumes can cause
Parkinson's disease. It was not an advertisement related to the Gulf Coast sudy, and the
billboard advertisement was not from any of the attorneysinvolved in the present case. The
photograph, therefore, was irrelevant and immaterial .

The defendants argue that the billboard was relevant as demonstrative evidence
because Dr. Nausieda admitted that his opinion was based in large part on information he
gathered while participating in the lawyer-funded Gulf Coast screenings. When defense
counsel questioned Dr. Nausieda concerning how welders arrived at the union hall for
screening, the following dialogue took place:

"Q. In terms of the screening themselves, the people who came to the
screenings],] they were all referred to you by lawyers or those who worked with
lawyers, correct?

A. | don't know that. They show up at a union hall and we examine them.
Exactly how they got there[—]there seemed to be amultitude of routes by which one
would end up at those evaluation sessions.

Q. Oneisadvertisingon TV, billboards, newspapers, things like that; is that

10



correct?

A. Again, I've seen—certainly I've seen adson TV, exactly who they arefrom
| don't know. Obvioudly that's one route.”

Since Dr. Nausiedatestified at the trid that he did not have personal knowledge of
how people came to the screenings and had no persona knowledge of specific billboard
advertising, aphotograph of abillboard advertisement unrelated to Dr. Nausi eda's study was
not relevant and was not admissible. Thebillboard advertisement did not have the tendency
to prove a material fact in issue and did not serve as a visual ad to the jury in
comprehending Dr. Nausieda'stestimony. "If demonstrative evidenceisinaccurate, or if it
would tend to mislead or confuse the jury, it should not be admitted.” Barry v. Owens-
Corning FiberglasCorp., 282 I1l. App. 3d 199, 202, 668 N.E.2d 8, 11 (1996). Becausethe
billboard advertisement was unrel ated to any of thetestimony in the present case, it both was
inaccurate and had the tendency to confusethe jury.

The defendantsarguethat the billboard advertisement was not prejudicial because of
the circuit court's admonishment and because it was only seen by the jury for a brief period
of time. We cannot determine from the record how long the jury viewed the inadmissible
photograph. The circuit court was present when the billboard photograph was published to
the jury, and the court had the opportunity to consider the conduct of the entire trial.
Although the circuit court described the presentation of the photograph as"fleeting,” it did
soonly infront of thejury initsattempt to minimize the photograph's prejudicial effect. By
contrast, outside the presence of thejury, the court expressed significant concern about the
jury viewing the billboard photograph. In chambers, the circuit court stated, "I don't know
how | can rehabilitate that jury in light of the fact that this county has been bombarded with
adverse publicity *** with how this county conducts the trial process,” and in its order

granting anew trial, the circuit court did not feel that the prejudicid effect of the billboard
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advertising was "over[] come by its admonishment to the jury." The trial judge is in the
superior position to assess and determine the effect of improper conduct on the part of
counsel. Zuder v. Gibson, 288 I1l. App. 3d 329, 338, 680 N.E.2d 483, 490 (1997).

We share the circuit court's concern that the use of the irrelevant billboard
advertisement could have unfairly prejudiced the jury by encouraging the jury to decidethe
case not on the evidence, but on ageneral prejudice against lawyer-generated lawsuits. "If
it appears that demonstrative evidence was used for dramatic effect, or emotional appeal,
rather than factual explanation useful to the reasoning of the jury, such use should be
regarded as reversible error.” Elder v. Finney, 256 IIl. App. 3d 424, 427-28, 628 N.E.2d
393, 395 (1993). Thecircuit court consdered the billboard prejudicial, and we defer to the
circuit court because "the attitude and demeanor of counsel, aswell asthe atmosphere of the
courtroom, cannot be reproduced in the record.” Bisset v. Village of Lemont, 119 IlI. App.
3d 863, 865, 457 N.E.2d 138, 140 (1983).

We also note that the circuit court unintentionally compounded the error during its
admonishment by incorrectly suggesting infront of thejury that the billboard was associated
with Dr. Nausieda's Gulf Coast study. As noted above, demonstrative evidence is not
admissible if it had the tendency to confuse the jury. Barry v. Owens-Corning Fiberglas
Corp., 282 11I. App. 3d 199, 202, 668 N.E.2d 8, 11 (1996). Thisincorrect comment by the
circuit court highlights the confusing nature of the irrelevant billboard advertisement.

The prejudicial effect of the billboard advertisement was further compounded by
defense counsel’'s violation of the circuit court's order barring defense counsel from
referring to welding lawsuits similar to Boren's as being a " cottage industry.” The circuit
court granted the plaintiff'smotioninlimine number 15, which barred defense counsel from
arguingthat "[w] dding lawsuits, or plaintiff's claims, are lavyer-made or ‘cottage industry’

lawsuits or claims, or that such cases are generated or caused by plaintiff's counsel.”
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Defense counsel, nonethel ess, made several referencesduring closing argumentstowelding
claims being a "cottage industry".

A new trid may be granted for a violaion of an in limine order if the order's
prohibitions are specific, theviolation is clear, and the violation deprived the moving party
of afair trial. Kwonv. M.T.D. Products, Inc., 285 IlI. App. 3d 192, 198, 673 N.E.2d 408,
412 (1996). An improper insinuation during closing argument that violates an in limine
order can be the basisfor anew trial. See Cancio v. White, 297 I1l. App. 3d 422, 434, 697
N.E.2d 749, 757 (1998). The determination of whether improper argument should be the
basis for anew trial isleft to the sound discretion of thetrial court. Zuder v. Gibson, 288
1. App. 3d 329, 338, 680 N.E.2d 483, 490 (1997).

In the present case, the circuit court's order was specific in its prohibition of the use
of the term "cottage industry” to describe welding cases, and counsel's violation of thein
limineorder during closing argumentswasclear. Theviolation compounded theprejudicial
effect of the billboard advertisement, and together these errors played on general prejudices
against lawsuits. The references to a "cottage industry" were directed at persuading the
jurors to harbor disdain for welding cases in general and suggested that all such lawsuits
were brought in bad faith by unscrupulouslawyers. See Svobodav. Blevins, 76 111. App. 2d
277, 280-81, 222 N.E.2d 219, 221 (1966) (the plaintiff was granted a new trial where
defense counsel insinuated unethica conduct on the part of the plaintiff's attorney in order
to inflame the passions or arouse the prejudices of thejury). Defense counsel furthered this
improper theme by stating as follows during closing argument: "If they find awelder who
has any kind of a movement disorder, it'sfiled. 1'm not just making it up." This comment
was not supported by the evidence in the record, and it was an improper expression of
personal opinion. See Kernsv. Lenox Machine Co., 74 11l. App. 3d 194, 198, 392 N.E.2d
688, 691 (1979).
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Defense counsel's commentswere prejudicial because they encouraged the jurorsto
disregard the evidence and find in the defendants' favor in order to remedy the social ills of
frivolous lawsuits. The photograph of the billboard advertisement that defense counsel
published to the jury also insnuated this theme. "Theprovince of thejury istheresolution
of factual issuesin the narrow context of the case before them, not the rendering of moral
or socia judgmentsinverdict form.” Hansel v. Chicago Transit Authority, 132 11l. App. 2d
402, 407, 270 N.E.2d 553, 556 (1971).

The defendants argue that Boren waived his challenges to their closing arguments
because he did not object when the commentswere made. However, Boren'sfalureto make
a contemporaneous objection during closng arguments does not preclude us from
considering the comments in reviewing the circuit court's order granting a new trial.
Zoerner v. lwan, 250 I1l. App. 3d 576, 585, 619 N.E.2d 892, 900 (1993).

In granting a new trial, the circuit court also found that the defendants provided
incomplete discovery disclosures. The circuit court found the defendants discovery
violation significant because Dr. Olanow was a "key witness' for the defense and
"[c]omplete discovery could well have been used to attack the impartiality of this witness
and resulted in adifferent outcome."

After Boren's trial concluded, the defendants produced, in federal multidistrict
litigation, more than 457,000 pages of new discovery material that had not been previously
produced in the present case. We cannot determine from the record whether Boren
requested the defendants to produce all of these documentsin the present case. Therecord
does establish, however, that Boren had requested information concerning the defendants
funding for studies of neurological injuries to welders. Discovery disclosures of ESAB
Group, Inc. (ESAB), and Lincoln Electric Company (Lincoln Electric) in the present case

denied knowledge of theamount of funding they provided, and they did not identify specific
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studies they funded. In the federa multidistrict litigation, however, these defendants
disclosed paymentsof approximately $600,000 toward several studiesthat wereused by key
defense witnesses (including Dr. Olanow) intestifying that wel ding was not associated with
increased frequency of Parkinson's disease. The record establishes that Lincoln Electric
admittedto morethan $296,000 of undisclosed funding for studiessubmitted for publication
prior to the trid, and ESAB admitted to more than $294,000 in undisclosed funding.

The validity of various studies relied on by the various experts was amajor issue of
contention at the trial, and the undisclosed discovery information could have been used by
Boren in challenging the defendants' evidence. The fact that the defendants' experts cited
thefunded studiesasapart of the basisfor their opinionsmakesthe undisclosed information
significant. The circuit court described Dr. Olanow as a key defense witness, and it was
concerned that the new "discovery could well have been used to attack the impartiality of
this witness and resulted in a different outcome.” The circuit court did not abuse its
discretion in finding that this discovery violation was prejudicial to Boren'sright to afair
trial.

The defendants argue that newly discovered impeachment evidence cannot be the
basisfor anew trial. However, the defendants do not cite any authority that would prohibit
acircuit court from considering a party's failure to disclose impeachment evidence, along
with other misconduct, in granting a new trial where the cumulative effect of the multiple
errors prejudiced the opposing party's right to afair trial.

The circuit court has discretion to grant a new trial under the circumstances of the
present case, considering the cumulative effect of the errors outlined above. It is the
defendants who carry the burden on appeal to show that the circuit court abused its
discretion. Viewing therecordinitsentirety and takinginto account thetrial court's superior

position to weigh the effect of the errors on the jury, we cannot find that the circuit court
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abused itsdiscretion in finding that Boren's right to afair trial was prejudiced. We cannot
say that no reasonable person could take the view adopted by the circuit court.
The dissent maintainsthat our decision in the present case isinconsistent with Elam
v. Lincoln Electric Co., 362 Ill. App. 3d 884, 900, 841 N.E.2d 1037, 1051 (2005). We
disagree. In Elam, we hed that an attorney's inappropriate comments during closng
arguments did "not riseto the level of prejudicia error* under the facts of that case. Elam,
362 I1l. App. 3d at 900, 841 N.E.2d at 1051. Our decision in the present case is hot based
solely on defense counsel's inappropriate comments made during closing arguments. Our
decision is based on the several errors in the record discussed above and the cumulaive
effect of those errors noted by the circuit court. Because the record supports the circuit
court's findings, we cannot hold that the circuit court abused its discretion, and we must
affirmthe circuit court's decision as we did in Elam.
CONCLUSION
For the foregoing reasons, we affirm the circuit court's order granting the plaintiff's

motion for anew trial.

Affirmed.

GOLDENHERSH, J., concurs.

JUSTICE SPOMER, dissenting:

| respectfully dissent. | believe the trial judge abused his discretion, and | would
reverse his order granting anew trial. See Keefe-Shea Joint Venture v. City of Evanston,
364 I11. App. 3d 48, 61 (2005). Itisclear from the November 22, 2006, order granting the

new trial, which the majority quotesinitsentirety above, that thetrial judge based hisruling
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solely on two issues. the "fleeting" display of the billboard photo and the purported
discovery violation discovered after the trial.

With regard to the purported discovery violation, the judge based hisruling on the
failure of the defendants "to provide complete information to the plaintiffs," reasoning that
"[c]omplete discovery could well have been used to attack the impartiality of [Dr. Olanow]
and resulted in a different outcome.” The majority upholds this ruling by concluding that
because the defendants' experts cited studies funded in part by the defendants, the
"undisclosed” (slip op. at 15) exact amount of the funding by the defendants-in the
neighborhood of $600,000—could have been used by Boren to chalenge theimpartiality of
one of the defendants' key witnesses, Dr. Olanow. There aretwo major problemswith this
reasoning: first, thereis no factua support for the proposition that any discovery violation
occurred, and second, even if this court were to assume, arguendo, that there was a
discovery violation, it is clear from the record that no prejudice to Boren resulted from the
alleged violation.

The violation of discovery rules is a serious matter, and | agree with the Illinois
Supreme Court that "discovery procedures are meaningless unless a violation entails a
penalty proportionate to the gravity of the violation." Buehler v. Whalen, 70 11l. 2d 51, 67
(1977). This court gives considerable deference to a trial judge's decision to impose
sanctionsfor adiscovery violation, and we will not reverse that decis on absent an abuse of
discretion. Cirrincionev. Westminster GardensLtd. Partnership, 352 I1l. App. 3d 755, 761
(2004). The predicate to our deference, however, is that the decision to impose sanctions
isfactually and legally informed and reasoned. Cirrincione, 352 11l. App. 3d at 761. Inthis
caseit is neither.

The first problem with the reasoning of the trial judge, sustained by my colleagues

in the majority, is that there is no factual support for the proposition that a discovery
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violation occurred inthiscase at all. Inthetrial court and on appeal, Boren contends that
disclosures made on April 20, 2006, in a case in Wisconsin are proof that a discovery
violation occurred in thiscase. Inthe April 20, 2006, disclosures, defendant ESAB stated
that it had provided approximately $294,000in funding for epidemiol ogical studies'relating
to manganeseinwelding productsor fumesor neurological problemsinwelders' conducted
"between 2001 and 2005," and defendant Lincoln Electric stated that it had provided
approximately $296,000 in funding for epidemiological studies "relating to manganese in
welding products or fumes or neurological problemsin welders" conducted "between 2001
and 2005." As noted above, the trial in this case took place in November and December
2005. At the hearing on his motion for a new trial, Boren provided no evidence that the
information disclosed in the Wisconsin case on April 20, 2006, was available to the
defendants at the time of this trial and thus could have been disclosed. In the absence of
proof that the information was available to the defendants at the time of the trial in this case,
| would not conclude, as did the trial judge and as does the magjority, that a discovery
violation occurred. Unsubstantiated conclusions argued by Boren's counsel are not
sufficient.

A second and more troubling problem with the reasoning of the trial judge, sustained
by my colleagues in the majority, is that even if this court were to assume, arguendo, that
there was a discovery violation in this case, it is clear from the record that no prejudice to
Boren resulted from the alleged violation. As the appellate court has stated, a trial court
abusesitsdiscretion when it grants anew trial on the basis of adiscovery violation where the
party aggrieved by the violation fails to show any prejudice resulting from the violation.
Tinsey v. Chicago Transit Authority, 140 Ill. App. 3d 546, 549 (1986). That is because, as
the Tinsey court pointed out, "the trial court's discretionary power must be exercised with

great care, with aview toward achieving the goals of providing the parties with complete
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discovery and a full trial on the merits,” and the sanction of granting a new trial when the
violation has not resulted in prejudice "is far out of proportion” to the gravity of the
defendants violation. 140 Ill. App. 3d at 549.

Inthecaseat bar, | fail to seehow the defendants failureto disclose the exact amount
of funding they provided to studies could reasonably be said to have prejudiced Boren's
ability to challengetheimpartiality of Dr. Olanow. Inthe opening minutes of histestimony,
Dr. Olanow stated that of the "maybe thirty, forty, fifty million dollars" in funding he had
received during his career to fund his research, "some" of that funding was received from
the welding indudtry, a satement tha alerted the jury, at the outset of Dr. Olanow's
tesimony, that issues regarding his impartiality might exist. Moreover, during direct
examination Dr. Olanow aso tedtified that his own study finding no link between welding
fumes and Parkinson's disease had been funded by the welding industry and that he did not
know who had funded the other nine studies finding no such link. After discussing other
studiesthat contrasted Parkinson's disease and manganism, Dr. Olanow testified that none
of those studies had been funded by the welding industry. He was specifically asked by
defense counsel how long he had "consulted with people like myself in the welding rod
companies,” how much he charged per hour and per day to consult, and how much money
he personally had received fromthewelding industry over the course of the 16 years he had
been consulting on welding issues. To thislast question, Dr. Olanow testified that he had
received "probably in excess of amillion dollars,” three-quartersof which was paid directly
to him and one-quarter of which was used to fund his own study finding no link between
welding fumes and Parkinson's disease.

Oncross-examination, Dr. Olanow testified extensively about hisearly meetingswith
attorneys about the issue of welding fumes, during which time Boren's counsel repeatedly

highlighted the fact that these attorneysrepresented thewelding industry. Dr. Olanow also

19



agreed that he had received approximately $1.25 million from the welding industry, a
clarification of the amount "probably in excess of a million dollars’ he had testified to on
direct examination. Boren's counsel then reiterated the $1.25 million figure many times
during the remainder of his cross-examination. Dr. Olanow also testified that hisopinions
were "derived based on the scientific data, not based on what a lawyer says,” and that the
funding he had received did not influence hisopinions. Hethen testified extensively about
various studies and study proposals, aswell as the sources of funding for those studies and
study proposals, indicating that attorneys for the welding industry had agreed to fund
millionsof dollarsin studies, including at least $1.4 million to fund astudy led by Dr. Carli
Tanner. He was also examined extensively and in minute detal about studies that
purportedly did find a link between welding fumes and Parkinson's disease, including the
fact that those studies were not funded by attorneys. Moreover, he was questioned
extensively about the necessity of discloang potential conflicts of interest arising from
sources of funding when submitting papers to scholarly journals, which led to atempts by
Boren's counsel to imply that Dr. Olanow had failed to disclose conflicts of interest he
should have disclosed. Throughout cross-examination, Boren's counsel was unable to get
Dr. Olanow to renounce his conviction that there is no link between welding fumes and
Parkinson's disease or to admit that he had ever acted unethically or failed to disclose a
conflict of interest.

On redirect examination, Dr. Olanow again testified that his opinionswere based on
science and were not for sale, and he explained in detail the medical and scientific basesfor
his disagreement with studiesthat suggested alink between welding fumes and Parkinson's
disease.

Against thisfactual backdrop, | fail to see how the defendants failureto disclosethe

exact anount of funding they provided to studies could reasonably be said to have
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prejudiced Boren. Boren's counsel was able to repeatedly inform thejury that thewelding
indudtry, viatheir attorneys, had funded thestudiesrelied upon by the defendants witnesses
and to therefore cast doubt upon the objectivity of those studies, aswell asof witnesses such
as Dr. Olanow, using figures far in excess of the approximately $600,000 that defendants
ESAB and Lincoln Electric had not specifically disclosed. | do not agreewith thetrial judge
and the mgority that knowing the exact amount that these defendants contributed to that
funding could possibly have changed the outcome in thiscase. In light of this absence of
prejudice, | believethat thejudge's sanction of granting anew tria wasfar out of proportion
to the gravity of the defendants discovery violation—assuming, arguendo, that one
occurred—and was therefore unreasonabl e.

With regard to the billboard issue, the judge noted in his order that he initially
believed that hisadmonishment to the jury was sufficient to cure any prejudice that might
have resulted from the "fleeting” display of the photo and that accordingly he had denied
Boren's request for a mistrial on the basis of the display of the photo. Indeed, even after
reviewing "all the evidence after the first motion,” the judge "felt some reluctance in
disturbing [his] judgment at that point." Comments made from the bench by the judge
during the second hearing on the motion for the new trid reiterate the reluctance found in
thejudge'sorder. Thejudge'sreluctanceisnot surprisingin light of thefact that the Illinois
Supreme Court haslong held that ajury is presumed to have followed ajudge's instruction
to disregard improper evidence (see, e.g., McDonnell v. McPartlin, 192 I1l. 2d 505, 535
(2000) (citing People v. Taylor, 166 I11. 2d 414, 438 (1995)) and that where the exposure
of the jury to improper evidence "was brief, [was| devoid of any specifics, and occurred
during the course of lengthy and compl ex proceedings' and has been followed by a curative
instruction, thereareno groundsfor amistrial (McDonnell v. McPartlin, 192111. 2d 505, 535
(2000) (citing People v. Jones, 123 111. 2d 387, 408-10 (1988)).

21



It wasonly after the judge became awareof the purported discovery violation that he
reversed his position on the photo issue, found his previous admonishment to no longer be
sufficient, and declared Boren's argument to be "well taken." Although the majority
contends that this court "cannot determine from the record how long the jury viewed" the
photo of the billboard (slip op. at 11), Boren—both in his motion for anew trial and in his
brief on appeal—contends the photo was visible for "about one minute,” the judge himself
admitted the viewing was "fleeting," and as noted above this was afive-week trial. Given
thesefacts and the cases cited above, | do not believeit to bereasonabl e to take the view that
a discovery violation that was not proven to have occurred and that in any event did not
prejudice Boren could neverthelessrender insufficient apreviously adequate admonishment
on the entirely unrelated matter of the "fleeting” observation—encompassing about one
minute during the course of a five-week trial—by the jury of a purportedly inadmissible
photograph.

Although the mgority contendsthat the defendants referencein closing argument to
weldinglawsuitsasa" cottageindustry,” inviolation of themotionin limine, *compounded*
theprejudicial effect of the billboard photo (slip op. at 12), it bearsrepeating that Boren did
not object to any closing argument comments at the trial and did not object to the "cottage
industry” commentsin his motion for anew trial. Nor did Boren ever specifically mention
the " cottage industry" comments during the May 18, 2006, hearing on his motion for anew
trial. Therecord reflectsthat this phrase was mentioned in passing only twice during atwo-
hour-long closing argument. Accordingly, thereisabsolutely no evidencethat thetrial judge
based hisruling in any part on the use of this phrase or even noticed that the phrase had been
made. Because thereisno evidencethat the"view" taken by the tria judgein the order we
are reviewing was based on the passng "cottage industry" comments made in closing

argument, | do not believe that those comments warrant any consideration in our analysis
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of whether that "view" was reasonable. Indeed, the majority itself states that it cannot
conclude "that the cumulative effect of the errors noted by the circuit court did not affect
theverdict." (Emphasisadded.) Slip op. at 9. Had thisissue been perceived as prejudicial
by either Boren's counsel or the trial judge, surely there would have been an objection or
admonishment.

If, however, the panel is to consider the comments, | would note that in a prior
decision in our district, our court held that because "attorneys are allowed broad latitude in
closing argument,” even remarks that violate a motion in limine only warrant areversal if
the remarks prevented a party from receiving afair trial. Elamv. Lincoln Electric Co., 362
[11. App. 3d 884, 900 (2005). The mgority's holding in the case at bar isinconsistent with
Elam. Likethe commentsin Elam—which was another welding case involving many of the
same attorneyspresent here and which included sarcastic and derisive comments by counsel
for the plaintiff to the effect that defense counsel were " Chicago lawyers' who would use
"slick" tactics and "trick[s]" (362 Ill. App. 3d at 900)- would find the unobjected-to
remarksin this case to fall far short of prejudicial error.

| do not believethat it isreasonableto take the view adopted by thetrial judgein his
order granting anew trial. To the contrary, close scrutiny of the view adopted by the trial
judge, and of the record as a whole, leads to the conclusion that the reasons given by the
judge areinsufficient and that the order really amounts to nothing more than an opportunity
for aplaintiff who did not prove his case to have another bite at the apple. Accordingly, |
would reversetheorder. Becausemy colleagueshave decided to do otherwise, | respectfully

dissent from thar decision.
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