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JUSTI CE TURNER del i vered the opinion of the court:

I n Novenber 2006, defendant, Vernon J. Fonner, was
arrested for and charged by citation with driving under the
i nfluence (DU) (625 ILCS 5/11-501(a)(2) (West 2006) (as anended
by Pub. Acts 94-329, 85, eff. January 1, 2006 (2005 Ill. Legis.

Serv. 2181, 2181 (West)), and 94-963, 85, eff. June 28, 2006

(2006 1l11. Legis. Serv. 2172, 2199-2200 (West)))). After he was
taken to jail, defendant refused to submt to a Breathal yzer
test. | n Decenber 2006, the Secretary of State's office sent

defendant a notice, indicating the summary suspension of defen-
dant's driving privileges for three years, effective January 4,
2007. That sane nonth, defendant filed a petition to rescind the
statutory sunmary suspension. After a hearing, the trial court
deni ed defendant's petition in Decenber 2007.

Def endant appeals pro se, contending the trial court

erred by denying his petition to rescind his statutory sumary



suspensi on because (1) the arresting officer |acked reasonable
grounds to believe defendant was driving or in actual physical
control of his nmotor vehicle on the norning in question and (2)
defendant did not refuse chemcal testing. W affirm

| . BACKGROUND

The Novenber 19, 2006, DU citation stated defendant
unlawful |y operated a 1995 Green Cadillac El dorado on Country
Fair Road and Springfield Avenue in Chanpaign, Illinois. Police
officer Eric Hart issued the citation and, after defendant
refused the breath test, prepared a sworn report indicating
defendant's refusal to submt to a chem cal test as required by
section 11-501.1(d) of the Illinois Vehicle Code (625 ILCS 5/11-
501.1(d) (West 2006)). In Decenber 2006, the Secretary of
State's office notified defendant of his three-year summary
suspensi on.

On Decenber 29, 2006, defendant filed a petition to
rescind his statutory summary suspensi on based on the foll ow ng
grounds: (1) the arresting officer did not have reasonable
grounds to believe he was driving or in actual physical control
of a notor vehicle, (2) he was not properly warned by the arrest-
ing officer as required by section 11-501.1(c) of the Illinois
Vehi cl e Code (625 ILCS 5/11-501.1(c) (West 2006)), and (3) he did
not refuse to submt to and/or conplete the required chem cal

test requested by the arresting officer.



On May 11, 2007, the State nmade a notion to dismss the
DU charge in the crimnal matter, which the trial court granted.
The court al so comenced the hearing on defendant's petition to
rescind. Defendant testified on his own behalf and presented the
testimony of Rick Boley, defendant's friend; and Vernon Bruce
Fonner, defendant's father. The State presented the testinony of
Oficer Hart and O ficer Christina Benton.

Oficer Hart testified that, in the early norning hours
of Novenber 19, 2006, he was on patrol wth Oficer Benton, who
was his field training officer. At approximately 2:58 a.m, he
was driving eastbound on Springfield Avenue and approached the
stoplight at the intersection of Springfield Avenue and Country
Fair Road. O ficer Hart turned right onto sout hbound Country
Fair Road to follow a dark green Cadillac that had proceeded
t hrough the intersection w thout an operable rear registration
light, which is a violation of the Illinois Vehicle Code (see 625
| LCS 5/12-201(c) (West 2006)). The vehicle stopped hal fway down
the bl ock across fromD. R Diggers, a bar. Wen the vehicle
pull ed over to stop, it did not use its right turn signal.

O ficer Hart drove past the vehicle, went down the rest
of the block, and nade a U-turn. Wen he passed the vehicle
headi ng sout hbound, he only observed one occupant. O ficer Hart
acknowl edged he had tol d defense counsel he did not know whet her

t he vehicle had one or two occupants but at that time he had not



reviewed his reports. The squad car's headlights were sufficient
toillumnate the Cadillac as he drove by it. Further, as he
drove by the vehicle, Oficer Benton pointed out she knew def en-
dant. Oficer Hart then drove back and parked on the north side
of DDR Diggers. Oficer Hart did not |ose sight of the vehicle
fromthe time he first observed it until he made the U-turn.
After the turn, he observed defendant, who was wearing an unusual
hat, wal ki ng across Country Fair. However, Oficer Hart did not
see defendant drive or exit the vehicle. Additionally, Oficer
Hart acknow edged he could have pulled up behind the Cadill ac,
approached the vehicle, and pointed out the violations to the
driver.

After he parked the squad car, O ficer Hart headed to
D.R Diggers because his reasons for turning around were (1) to
i nvestigate whether DR Diggers was serving al cohol after 2 a.m
and (2) to find out the location of the driver of the Cadillac.
As he approached the bar, Oficer Benton inforned himof defen-
dant's location. Wen he and O ficer Benton approached defen-
dant, defendant was tal king on a cellular telephone. Wen
def endant saw the officers, he threw his keys behind hi mand
stated he was not driving a vehicle. Defendant repeatedly stated
he was not driving a vehicle and was trying to call a cab.
Oficer Hart did not know to whom def endant was tal king on the

cellular tel ephone. No sobriety tests were perforned on defen-



dant because he would not allow them Based on his prior |aw
enf orcenent experience, Oficer Hart noted defendant appeared in
"an extreme and obvious manner" to be inpaired by sonething.

O ficer Benton nmade the decision to arrest defendant for DU, and
Oficer Hart put himin custody. Wile en route to the jail,

def endant continued to state he was not driving the vehicle.

Def endant indicated a friend was driving his vehicle, dropped
def endant off, left the vehicle, and headed sout hbound. Oficer
Hart did not nake any effort to determne the friend' s identity
because O ficer Benton had seen defendant driving. O ficer Hart
was unaware of O ficer Benton's history with defendant's famly.
Further, O ficer Hart did not believe defendant's statenment he
was not driving due to the manner in which defendant reacted to
seeing the officers and the fact he did not see anyone el se
around the area besides defendant.

Oficer Hart further testified he was probably in the
squad car when he read verbati mto defendant the warning-to-
nmotorist form The formindicated Oficer Hart read the warning
at 3:36 a.m, and Oficer Hart indicated that time was accurate.
Later, either he or Oficer Benton asked defendant to submt to a
breath test, and defendant replied, "f--k no." Oficer Hart did
not recall what tine the request was made. O ficer Hart al so
expl ai ned a 20-m nute observation period nust take place before

the breath test can be admi nistered, and if the person being



observed regurgitates or vomts, the person nust be allowed to
rinse his or her oral cavity and the 20-mi nute period starts
anew. O ficer Hart was not present during the entire observation
period but did recall defendant bel ching and maki ng noi ses.

O ficer Hart did not personally offer to |l et defendant rinse out
hi s nout h.

Oficer Hart also testified that, on Novenmber 19, 2006,
he was in his probationary period with the Chanpaign city police
departnment and had two years of prior experience with Zion city
police department. Oficer Hart received criticismof his job
performance during the probationary period and ended up | eaving
t he Chanpai gn police departnment in Decenber 2006. While he did
not have a |l ot of experience with DU s, DU enforcenent was not
one of his noted deficiencies.

Boley testified he was a 51-year-old nai ntenance worKker
for Barr Real Estate and had met defendant al nost 10 years
earlier through defendant's father. He and defendant had a
social relationship in which they would play cards and pool .
Bol ey had started the night at D.R Diggers and had four beers
there. Boley felt he could not drive due to the anount of
al cohol he had consunmed and got a ride to Chief's bar, where he
arrived at around 11 p.m Between 12 and 12:30 a.m, Bol ey saw
defendant at Chief's. Wen they were able to get a table, he and

def endant pl ayed pool together. Boley observed defendant dri nk-



ing both beer and hard liquor. They stayed at Chief's until
after "last call." Before |eaving, they tal ked about maybe goi ng
and pl ayi ng sone poker or sonething. Defendant indicated he had
too much to drink and could not drive. Boyle stated he could
drive themover to DR Diggers, drop off defendant's car, and
then go out in his truck.

Def endant gave Boyle the keys to his vehicle. Boyle is
6 feet 3 inches tall and considerably taller than defendant.
Boyle had to nove the driver's seat of defendant's car back to
get into it. Defendant sat in the passenger seat. Boyle could
not recall how defendant was sitting in the seat. In returning
to D.R Diggers, Boyle headed sout hbound on Country Fair Road and
passed through the intersection with Springfield Avenue. He did
not notice any police vehicles on Springfield Avenue at the
intersection. A bank was |ocated at the intersection, and Boyl e
observed the bank sign displayed a time of 2:39 a.m Def endant
asked Boyle to park on the west side of the road across fromD. R
Di ggers because def endant was concerned about his car being
towed. After parking the car, Boyle got out of the car and
wal ked across the street toward his truck, and defendant fol -
| oned. Boyle did not see any police vehicles as he crossed the
street.

Once they were both inside Boyle' s truck, Boyle gave

def endant the keys to defendant's vehicle. Defendant nade



several telephone calls |Iooking for a card ganme but coul d not
cone up with anything. Boyle decided to go hone, and defendant
exited Boyle's truck. Boyle saw defendant wal ki ng away fromthe
truck with a cellular telephone on his ear. Boyle |lived about 10
mnutes fromD. R Diggers, and it was a few mnutes after 3 a. m
when he got hone. Boyle did not know what defendant did after
Boyle left DDR Diggers' parking |ot.

Def endant's father testified he was famliar with
Oficer Benton. |In Cctober 2005, defendant's father had a
confrontation with her in the energency room where defendant was
being treated. Oficer Benton wanted to question defendant, and
defendant's father had refused her request. She was authorita-
tive and direct. The conversation got heated. Defendant's
father did not |like the way she was asking himto do things.
Def endant's father was aware of other interactions between
def endant and O ficer Benton based on what defendant had told
hi m

Defendant's father further testified he received a cal
from defendant at 3:03 a.m on Novenber 19, 2006. Defendant
i ndicated he was in the parking lot of D.R Diggers and was
having a problemwi th the police. Defendant's father could hear
O ficer Benton's voice in the background. Defendant's father
tol d defendant he would cone to the parking lot. The tel ephone

call lasted around three m nutes. Defendant's father arrived at



D.R Diggers about five mnutes after the end of the call but did
not see defendant. He did observe the vehicle defendant usually
drove parked on the west side of Country Fair.

Def endant's father received another call from defendant
at 3:38 a.m Defendant indicated he was in the county jail.

Def endant's father could hear other voices but did not hear the
warning to notorists being read. The call ended at about 3:46
a.m with the tel ephone just hanging up. Defendant's father

pi cked up defendant fromjail at around 5 a.m, and defendant had
paperwork with him However, defendant did not have a copy of
the warning to notorists. Defendant's father further testified
that, a couple of nonths after Novenber 19, 2006, he checked
defendant's vehicle's rear registration light and found it was
wor ki ng properly. He did not repair the light and did not know
of anyone else replacing the light. Moreover, defendant's father
did not get into the vehicle at the tow ng conpany when he and
def endant went to pick up the car.

Def endant testified he was drinking beer, w ne, and
shots of tequila on the night in question and had a lot to drink.
Hi s testinony regarding the tinme he spent with Boyle that night
was simlar to Boyle's. Defendant also testified he liked to
ride with the seat up close and reclined. According to defen-
dant, he was not observable from outside of the vehicle that

norni ng. Li ke Boyle, defendant did not observe any police



vehicles at the intersection of Springfield Avenue and Country
Fair Road. Defendant also testified he exited his car 30 seconds
to a mnute after Boyle left the vehicle. Wen he was standing
in front of his vehicle, he observed the back of a police vehicle
headi ng sout hbound on Country Fair Road. Defendant crossed the
street and went to Boyle's truck, which was nore than half of a
football field away.

After he exited Boyle's truck, defendant started to
make sone tel ephone calls | ooking for an after-hours party. At
2:57 and 2:59 a.m, defendant nmade calls to directory assistance
to get tel ephone nunbers for cab conpanies. He stated he could
not have been at the intersection as Oficer Hart testified
because he was sitting in D.R D ggers' parking |ot, making the
t el ephone calls. Wen defendant was placing the call to his
father at 3:03 a.m, Oficers Benton and Hart approached hi mand
said, "hey." Defendant recogni zed Oficer Benton, and as soon as
she saw him her deneanor was aggressive. Before the officers
arrived, defendant had been sw nging his car keys around his
finger and talking on his cellular telephone. Wen Oficer

Benton said "hey," the keys slid off his finger and | anded next
to his shoes. He told Oficer Benton he was not driving because
he assuned the officers were checking on people to see who was

i ntoxi cated. Defendant testified it was O ficer Benton who

arrested him



According to defendant, the officers did not take his
cellul ar tel ephone away until he reached the Breathal yzer room at
the jail. Before he was taken into the Breathal yzer room he
called his father at 3:38 a.m to | et himknow what was taki ng
place. He talked to his father for eight mnutes and neither
O ficer Hart nor O ficer Benton was present during the conversa-
tion. Wen the call ended at 3:46 a.m, both officers had
returned and i medi ately took defendant to the Breathal yzer room
Def endant stated neither officer read the warning to notorists to
him He also testified that, while he was in the Breathal yzer
room he was burping and bel ching, which brought "stuff" back up
into his nouth. The belching |asted for about three to four
m nutes, which left a strong taste of alcohol in his nouth. The
of ficers asked himto stop bel ching because it was di sgusti ng.
Def endant al so i ndicated he was aware of the 20-m nute observa-
tion period and knew 20 m nutes had not passed when O ficer
Benton asked himto submt to a Breathal yzer test. He was al so
awar e the absence of regurgitation in his nouth was required for
a valid breath test. Defendant stated he refused to submt to
the breath test because he was not driving. He also believed
O ficer Benton was trying to obtain a false result because she
did not like him

After his arrest, defendant's vehicle was towed to a

towi ng conpany. Defendant and his father later went to the
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tow ng conpany to pick up the vehicle. Defendant got into the
driver's side of the vehicle and had to nove the seat up so he
could reach the pedals. Defendant is 5 feet 10 or 11 inches
tall. Moreover, subsequent to his arrest, defendant checked the
rear registration light and found it operable.

Def endant al so testified about his prior contacts with
O ficer Benton. In Cctober 2004 or 2005, he was in the energency
room because he had been assaulted. Despite being the victim
defendant did not want to talk to Oficer Benton before talking
to alawer. He testified Oficer Benton was pretty nmad and
frustrated she could not talk with defendant. H's next encounter
was four to five nonths |later at Bar Fly. A bar fight had broken
out, and one of the bartenders had been assaulted. O ficer
Benton got nad at defendant and accused him of being involved in
the incident. Defendant asked if he could wash blood off him
sel f, and she said he could. After he cleaned hinself, he took a
cab honme because he believed Oficer Benton said he could |eave.
However, she had bl ocked his car off with a squad car and a few
days | ater confronted hi mabout |eaving Bar Fly by putting himup
agai nst her car and yelling at him He also indicated she
handcuffed himbut never arrested him In August 2006, defendant
was in line at Soma's when O ficer Benton pointed himout to
anot her officer. The other officer pulled defendant out of |ine

and started asking himquestions about a sexual assault, of which
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def endant had no know edge. Defendant described Oficer Benton's
attitude toward himover the past 2 1/2 years as "[h]orrible."
Def endant was not surprised Oficer Benton could recognize his
car because it was a uni que two-door Cadillac coupe and the dark
green paint had gold speckles init.

Def endant submtted a copy of his cellul ar-tel ephone
bill that showed the calls he placed on Novenber 19, 2006. The
trial court admtted the docunent into evidence w thout objec-
tion.

O ficer Benton testified she had been a police officer
for around 8 1/2 years, with the last 5 being in Chanpaign. She
is a certified breath-test operator and had been involved in nore
than 25 DU arrests. She first had contact wth defendant when
he was the victimof a battery that occurred on her beat. She
took his information and photographs of his injuries. Both of
defendant's parents were present, and his father gave her sone
informati on about the incident. She also had some other noncrim
inal contacts with defendant at bar closings on her beat. He was
listed as a suspect in a sexual -assault report she took, but she
deni ed physically pointing out defendant to another officer.

O ficer Benton al so denied ever threatening to arrest defendant
and havi ng any personal aninus toward him

As to Novenber 19, 2006, O ficer Benton testified she

was training O ficer Hart about probable cause to stop a vehicle.
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She pointed out a vehicle that appeared to not have a rear
registration light and instructed Officer Hart to followit. She
did not recognize the car as defendant's. After follow ng the
vehicle for a half a block, the car did a quick sl owdown and
pul |l ed over without signaling. O ficer Benton pointed out the

| ack of a signal to Oficer Hart. Oficer Hart drove past the
vehicle at 10 mles per hour, and Oficer Benton had at |east
five seconds to observe the driver, whom she recogni zed as
defendant. O ficer Benton stated defendant was wearing a very
particul ar kind of hat that he usually wears, and she recognized
his face as well. Defendant was sitting in the vehicle and

| ooked right at O ficer Benton. She was positive only one person
was in the car. 1In the rearview mrror, she observed defendant
wal k across the street. At that point, she advised Oficer Hart
to turn around because the businesses in the area were closed and
D. R Diggers should have been cl osed as wel|.

When t hey approached defendant in front of a nearby
busi ness, defendant was tal king on his cellular telephone. They
had not yet said anything when defendant threw his hands in the
air, threw his keys on the ground, and stated the follow ng: "'l
wasn't driving. M friend dropped ne off here. |I'mwaiting for
a cab. You didn't see ne driving. You can't prove s--t.""

In arresting defendant, O ficer Hart placed the hand-

cuffs on himwhile they both detained him Wen they arrived at
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the jail, defendant went to the booking area where he had his
property taken fromhim He was then taken to the Intoxilyzer
room There, she witnessed Oficer Hart read the warning to
notorists to defendant. She also conducted a 20-m nute observa-
tion period. During the period, defendant was belligerent and
burpi ng. Defendant did not vomt or regurgitate during the 20-
m nute period. He also did not request to go to the bat hroom or
spit anything out into a garbage can. O ficer Benton also did
not see anything in his nouth when def endant bel ched. Wen it
cane tinme to do the breath test, a little confrontation took

pl ace in getting defendant to walk to the machi ne. Defendant
conplied with her second request to walk to the machine. At the
machi ne, O ficer Benton asked defendant to take a breath test,
and he refused. Fromthe tinme defendant arrived at the jail
until he refused the breath test, he was in Oficer Benton's
presence. She did not recall if he used his cellular tel ephone
at the jail.

On Decenber 4, 2007, the trial court entered a docket
entry denying defendant's petition to rescind. The entry noted
the court had questions about the witnesses' credibility but
found O ficer Hart's testinony credible. The court also noted
t he burden of proof was on defendant.

On January 2, 2008, defendant filed a notice of appeal

fromthe trial court's Decenber 4, 2007, ruling in accordance
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wi th Supreme Court Rules 301 and 303 (155 IIl. 2d R 301; 210

I11. 2d R 303). See People v. Smth, 172 Ill. 2d 289, 294-95,

665 N. E. 2d 1215, 1217 (1996) (noting "a hearing on a petition to
rescind the statutory summary suspension of driving privileges is
a civil proceeding").
['1. ANALYSI S

Def endant contends the trial court erred by denying his
petition to rescind his statutory sunmary suspensi on.

In a hearing on a petition to rescind a statutory
summary suspensi on, the defendant-notorist has the burden of

proof to denonstrate by a preponderance of the evidence a prinma

facie case for rescission. People v. Ehley, 381 Ill. App. 3d
937, 943, 887 N.E 2d 772, 777-78 (2008). If the defendant

establishes a prima facie case, the burden shifts to the State to

present evidence justifying the suspension. Ehley, 381 IIl. App.
3d at 943, 887 N.E.2d at 778. Generally, this court will not
reverse a trial court's judgnment on a petition to rescind a
statutory sunmary suspension unless it is against the nmanifest

wei ght of the evidence. People v. Ewing, 377 Il1. App. 3d 585,

597, 880 N.E.2d 587, 598 (2007). "A finding is against the
mani f est wei ght of the evidence only if the opposite concl usion
is clearly evident or if the finding itself is unreasonabl e,
arbitrary, or not based on the evidence presented.” People v.

Del eon, 227 IIll. 2d 322, 332, 882 N. E. 2d 999, 1005 (2008).
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Section 2-118.1(b) of the Illinois Vehicle Code (625
| LCS 5/2-118. 1(b) (West 2006)) limts the grounds upon which a
petition to rescind a statutory sunmary suspensi on may be based
to four. Ehley, 381 IIl. App. 3d at 942, 887 N.E.2d at 777. On
appeal , defendant argues the trial court erred by denying his
petition to rescind because two of the four grounds exist in his
case.

A. Reasonabl e G ounds for Arrest

Def endant first alleges the arresting officer |acked
reasonabl e grounds to believe he was driving or in actual physi-
cal control of his notor vehicle on the norning in question. See
625 | LCS 5/2-118.1(b)(2) (West 2006).

In a driving-under-the-influence situation,

[ r] easonabl e grounds' is synonynous with 'probabl e cause.

People v. Fortney, 297 Il1l. App. 3d 79, 87, 697 NE.2d 1, 7

(1998). In review ng probabl e-cause determ nations, this court
has adopted the two-part standard of review established by the

United States Supreme Court in Onelas v. United States, 517 U. S.

690, 699, 134 L. Ed. 2d 911, 920, 116 S. C. 1657, 1663 (1996).

People v. Wear, 371 Ill. App. 3d 517, 529-30, 867 N. E. 2d 1027,

1038-39 (2007). Under that standard, a review ng court gives

deference to the trial court's findings of historical fact but

prescri bes a de novo standard of review for the ultimte determ -

nation of probable cause. War, 371 Ill. App. 3d at 529, 867
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N. E. 2d at 1038.

To determ ne whet her reasonabl e grounds and/ or probable
cause existed for a defendant's arrest, a court "nust determ ne
whet her a reasonabl e and prudent person, having the know edge
possessed by the officer at the tine of the arrest, would believe
t he defendant commtted the offense.” Fortney, 297 Ill. App. 3d
at 87, 697 N.E.2d at 7. That standard requires the officer to
have "nore than a nere suspicion, but does not require the

officer to have evidence sufficient to convict." People v. Long,

351 III. App. 3d 821, 825, 815 N.E. 2d 72, 76-77 (2004). In

anal yzi ng probabl e cause, we utilize an objective inquiry into

the police officer's conduct. People v. Lindmark, 381 IIIl. App.
3d 638, 658, 887 N E.2d 606, 623 (2008). Moreover, we note
“probabl e cause is a fluid concept[,] turning on the assessnent

of probabilities in particular factual contexts.” 1llinois v.

Gates, 462 U.S. 213, 232, 76 L. Ed. 2d 527, 544, 103 S. . 2317,
2329 (1983). Thus, a probabl e-cause determnation is a "practi -
cal, common-sense decision" that requires the consideration of
the totality of the circunstances. Gates, 462 U.S. at 238, 76 L
Ed. 2d at 548, 103 S. C. at 2332.
Contrary to defendant's assertion, Oficer Hart's

testinmony alone is sufficient to show he had probabl e cause to
arrest defendant for DU . Wiile Oficer Hart neither saw defen-

dant drive the vehicle nor exit the vehicle, Oficer Hart only

- 18 -



observed one person in the vehicle, kept sight of the vehicle
except for a U-turn, and then saw def endant wal ki ng east bound
across the street. He did not see anyone else in the area of the
vehicle. The fact Oficer Hart could not identify defendant as
the driver does not negate a reasonable inference fromthe
totality of the circunstances that defendant was the driver of
the vehicle. As Oficer Hart explained, one of the reasons he
did not believe defendant's clains a friend had been driving was
because the officer had not observed anyone else in the vicinity.
Further, when he and O ficer Benton approached defendant, defen-
dant threw down his car keys and cl ai mred he had not been driving.
Additionally, as they drove by the vehicle, Oficer Benton

i ndi cat ed she knew def endant and saw himdriving the vehicle.
When of ficers are working together, "the know edge of each is the

know edge of all,"” and the arresting officer has the right to
rely on the know edge of the officer that gave the conmand to

arrest together with his own personal know edge. People v. Peak,

29 111. 2d 343, 349, 194 N E. 2d 322, 326 (1963). Thus, Oficer
Hart could rely on Oficer Benton's recognition of defendant as
the vehicle driver in form ng probable cause to arrest defendant
for DUl .

Accordingly, we find defendant failed to prove by a
preponderance of the evidence a reasonabl e and prudent person,

havi ng t he know edge possessed by O ficer Hart at the time he
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arrested defendant, would have believed defendant was not the
driver of the vehicle.
B. Refusal To Submt to Testing

Def endant al so asserts he did not refuse to submt to
testing because the test the police offered was not in conpliance
with the regul ati ons pronul gated under section 11-501.2 of the
II'linois Vehicle Code (625 ILCS 5/11-501.2 (Wst 2006)). Specif-
ically, he asserts (1) the police did not observe himfor 20
m nutes before he was offered to take the Breathal yzer test and
(2) he regurgitated during the 20-m nute observati on period and
was not given the opportunity to rinse out his nouth. The State
essentially contends defendant cannot raise nonconpliance with
t he regul ati ons because he did not submt to testing. The
State's contention is a matter of first inpression in Illinois.
Further, it presents a matter of statutory construction, which is

a question of law, and thus our standard of review is de novo.

People v. Howard, 228 IIl. 2d 428, 432, 888 N E.2d 85, 87 (2008).

The primary rule in construing a statute is to ascer-
tain and give effect to the legislature's intent, which is best

i ndicated by the statutory | anguage itself. People v. O Connell

227 111. 2d 31, 36, 879 N E.2d 315, 318 (2007). Thus, we begin
our analysis by exam ning the rel evant statutory provisions.
Section 11-501.1(a) of the Illinois Vehicle Code (II1.

Rev. Stat. 1985, ch. 95 1/2, par. 11-501.1(a) (now 625 ILCS 5/11-
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501.1(a) (West 2006)))

summary suspension is based." People v. Hamlton, 118 Ill. 2d

153, 158,

provi des,

fol | ow ng:

514 N. E. 2d 965, 968 (1987). Section 11-501.1(a)
in pertinent part, the follow ng:

"Any person who drives or is in actua
physi cal control of a notor vehicle upon the
public highways of this State shall be deened

to have given consent, subject to the provi-

sions of [s]ection 11-501.2 [of the Illinois

Vehi cl e Code (625 ILCS 5/11-501.2 (West
2006))], to a chemcal test or tests of

bl ood, breath, or urine for the purpose of
determ ning the content of al cohol, other
drug or drugs, or intoxicating conmpound or
conmpounds or any conbi nation thereof in the
person's blood if arrested, as evidenced by
the issuance of a Uniform Traffic Ticket, for
any of fense as defined in [s]ection 11-501
[of the Illinois Vehicle Code] ***." (Enpha-
sis added.) 625 ILCS 5/11-501.1(a) (West
2006) .

Section 11-501.2(a) then states, in pertinent part,

"Upon the trial of any civil or crimnal
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action *** or proceedi ngs pursuant to
[s]ection 2-118.1 [of the Illinois Vehicle
Code], evidence of the concentration of alco-
hol, other drug or drugs, or intoxicating
conpound or conpounds, or any conbi nation
thereof in a person's blood or breath at the
tinme all eged, as determ ned by anal ysis of
the person's blood, urine, breath[,] or other
bodi |y substance, shall be adm ssible. Were

such test is nade the follow ng provisions

shal | apply:

1. Chem cal anal yses of the per-
son's blood, urine, breath[,] or other
bodi |y substance to be considered valid
under the provisions of this [s]ection
shal | have been performed according to
st andards promul gated by the Departnent
of State Police by a |icensed physician,
regi stered nurse, trained phl ebotom st
acting under the direction of a |licensed
physi ci an, certified paranedic, or other
i ndi vi dual possessing a valid permt
i ssued by that [d]epartnent for this

purpose. The Director of State Police
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is authorized to approve satisfactory
techni ques or nethods, to ascertain the
qual i fications and conpetence of indi-
vidual s to conduct such anal yses, to

i ssue permts which shall be subject to
term nation or revocation at the discre-
tion of that [d]epartnment[,] and to
certify the accuracy of breath[-]testing
equi pnent. The Departnent of State

Police shall prescribe requl ati ons as

necessary to inplenent this [s]ection.”

(Enphases added.) 625 ILCS
5/11-501. 2(a) (West 2006).
Section 11-501.2(a) further lists four other provisions. See 625
| LCS 5/11-501.2(a)(2) through (a)(5) (Wst 2006). Section 11-
501. 2(c) (1) addresses refusals to test and states the foll ow ng:
"If a person under arrest refuses to
subnmit to a chemical test under the provi-
sions of [s]ection 11-501.1 [of the Illinois
Vehi cl e Code], evidence of refusal shall be
adm ssible in any civil or crimnal action or
proceedi ng arising out of acts alleged to
have been comritted while the person under

t he influence of al cohol, other drug or
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drugs, or intoxicating conpound or conpounds,

or any conbi nation thereof was driving or in

actual physical control of a notor vehicle.™

625 | LCS 5/11-501.2(c)(1) (West 2006).

A reading of the plain |anguage of the aforenentioned
statutory provisions indicates the testing standards of section
11-501. 2(a) do apply to summary-suspensi on proceedi hgs. See
Ham lton, 118 Ill. 2d at 161, 514 N. E. 2d at 970. However,
section 11-501. 2(a) expressly addresses the situation of when the
person has taken a test, as it states "[w here such test is
made. " 625 ILCS 5/11-501.2(a) (Wst 2006). Thus, the adm ssi -
bility of test results is conditioned on conpliance with section
11-501. 2(a) and the regul ati ons pronul gated thereunder. See

People v. Larsen, 323 IIl. App. 3d 1022, 1026, 753 N. E.2d 378,

382 (2001). Section 11-501.2(c) addresses refusals to test and
does not place any conditions on the admissibility of the re-
fusal. Thus, the plain | anguage of the provisions does not
provide the adm ssibility of a refusal may be chal l enged on the
basi s the defendant believed the offered test would be
nonconpliant with section 11-501.2(a)'s standards.

Mor eover, a person is subject to a sunmary suspensi on
if "the person refuses testing or submits to a test that dis-
cl oses an al cohol concentration of 0.08 or nore" or the presence

of any other drug. 625 ILCS 5/11-501.1(d), (e) (West 2006).
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Thus, when a person has received a summary suspension due to a
test, a showng of the test's invalidity under section 11-
501.2(a) of the Illinois Vehicle Code (625 ILCS 5/11-501. 2(a)
(West 2006)) would nullify the ground upon which the summary
suspensi on was based. However, if the person who refused the
test could show the proposed test would have been nonconpliant if
taken, the person has still refused the test and any potenti al
nonconpl i ance would not nullify the basis for the sunmary suspen-
si on.

In support of his argunent, defendant cites Ham |t on,
in which the suprene court addressed whet her a defendant seeking
resci ssion of a summary suspension could raise the issue of
nonconpl i ance with section 11-501.2 at a resci ssion hearing.

Ham [ton, 118 IIl. 2d at 160, 514 N. E. 2d at 969. |In analyzing

the issue, the court noted its decision in People v. Enrich, 113

1. 2d 343, 351, 498 N E. 2d 1140, 1143 (1986), in which it held
the failure to conply with section 11-501.2 and the regul ati ons
pronmul gated under it rendered the results of the chem cal test

i nadm ssible in a crimnal DU prosecution. The Hanmilton court
extended its holding in Enrich to sunmary-suspensi on proceedi ngs
and found "conpliance with section 11-501.2 is nandatory for
sumar y[ -] suspensi on purposes, [and] nonconpliance will render
test results invalid and inadm ssible.” Hamlton, 118 IIl. 2d at

160, 514 N.E. 2d at 969. The Ham lton court concluded a defendant
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nmust be permtted to raise the issue of nonconpliance with
section 11-501.2 standards at a rescission hearing, and thus
chall enges to the validity of the tests are perm ssible in such
proceedings. Hamlton, 118 IIl. 2d at 161, 514 N E. 2d at 970.
Thus, the Ham Iton case did not address a defendant's ability to
rai se potential nonconpliance wth section 11-501.2 when chal -

I enging a refusal to submt to testing.

Accordingly, we find that, in summary-suspension
proceedi ngs, a defendant cannot raise a chemcal test's potenti al
nonconpl i ance with section 11-501.2 of the Illinois Vehicle Code
as a basis supporting his or her refusal to submt to testing.

Def endant al so chal l enges his refusal to test based on

Goss v. People, 272 11l. App. 3d 498, 501, 650 N E 2d 1078, 1080

(1995), where the First District concluded that, since the police
af forded the petitioner the additional right to consult with his
attorney, the petitioner's insistence on additional consulting
with his attorney should not have been considered a refusal to
subnmit to the Breathal yzer test. Defendant contends the extra
right afforded to himwas "to present to hima test" that suppos-
edly was in conpliance with section 11-501.2's standards "prior
to asking [hin] whether he would submt or refuse by requiring
himto stand before the machine." (Enphases in original.) W
under st and defendant's argunent to be O ficer Benton expressly

i ndicated the testing she was offering defendant was in conpli -
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ance with all applicable standards. However, the page in the
record defendant cites in support of his contention does not
indicate that. Oficer Benton testified defendant initially
refused to walk to the machi ne, and when he eventually did so, he
refused to do the test. That testinony does not indicate defen-
dant was offered any additional |egal rights.

Accordingly, we find the trial court's denial of
defendant's rescission petition was not against the manifest
wei ght of the evidence.

| 11. CONCLUSI ON

For the reasons stated, we affirmthe trial court's
deni al of defendant's petition to rescind his statutory sunmary
suspensi on.

Af firmed.

MYERSCOUGH and COOK, JJ., concur.



