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JUSTICE OMALLEY delivered the opinion of the court:

Defendant Fred Baird filed this interlocutory appeal in connection with a suit by plaintiffs
Millineum Maintenance Management, Inc., and Capital Development Group, LLC, which sought
among other things administrative review of the Lake County Board's (Board) denid of their

conditional-use permit application. Thetrial court granted plaintiffs motion for ade novo hearing
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to review the Board's decision to deny them a conditional-use permit, but the court certified two
guestions of law pursuant to Supreme Court Rule 308, which allows this court in its discretion to
allow aninterlocutory gppea where"thetrial court*** findsthat the[order to be appeal ed] involves
a question of law as to which there is substantial ground for difference of opinion and that an
immediate appeal from the order may materially advancethe*** litigation." 155 11l. 2d R. 308(a).
On July 6, 2007, the trial court certified the following questions.
"1. Whether a specia use that isnot adopted by a county board, but rather is denied
by a county board, is subject to de novo judicial review as alegidative decision under 55
ILCS5/5--12012.1, which states that 'Any special use ... adopted by the county board of any
county ... shall be subject to de novo judicial review asalegislative decison[.]'
2. 1f 55 ILCS 5/5--12012.1 does apply to a denial of a special use permit, does it

supersede the Second District's holding in [Gallik v. County of Lake, 335 IlI. App. 3d 325

(2002),] and precludethe court from reviewingthe decision under the Administrative Review
Law?' (Emphasisinoriginal.)

We granted Baird's petition for leave to appeal.

In arecent case, Ashley Libertyville, LLC v. Village of Libertyville, 378 1ll. App. 3d 661
(2008), we were presented with the same certified questions as are presented here, but we did not
reach those questions on their merits. Instead, we determined that, regardless of the answersto the
certified questions, the grant or denia of the special-use permit at issue there was alegislative act
not subject to administrative review, because the Village of Libertyville's municipal ordinance
required that any specid-use permit begranted " 'by ordinance duly adopted.'" (Emphasisomitted.)

Libertyville, 378 1ll. App. 3d at 665, quoting Libertyville Zoning Code 816--9.2 (eff. February 28,
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1995). Therelevant ordinance here doesnot compel the sameconclusion. SeeUnified Development
Ordinance of Lake County 883.6.6(B)(3) (eff. April 11, 2000) ("the County Board shall review the
application and act to approve, approve with conditions or deny the application based on [a specific
set of criteria)”). Thus, we must address the questions certified in this case.

Since we have the written argument of only one side of this appeal, we must apply the

principles set forth by our supreme court in First Capitol Mortgage Corp. v. Talandis Construction

Corp., 63 111. 2d 128 (1976). Prior to the supreme court's decision in Talandis, Illinois reviewing
courts had adopted various practices to dispose of appealsin casesin which appdlees did not file
briefs. "In some casesthe courts*** considered the merits of the appeal, while in others the courts

*** reversed pro forma." Talandis 63 Ill. 2d at 131. After reviewing the gpproaches adopted in

other jurisdictions, the supreme court laid out the following rule:

"We do not fedl that a court of review should be compelled to serve as an advocate
for theappelleeor that it should berequired to search therecord for the purposeof sustaining
thejudgment of thetrid court. It may, however, if justicerequires, do so. Also, it seemsthat
if the record is simple and the claimed errors are such that the court can easly decide them
without the aid of an appellee's brief, the court of review should decide the merits of the
appeal. In other casesif the appellant's brief demonstrates primafacie reversible error and
the contentions of the brief find support inthe record the judgment of thetrial court may be
reversed.” Talandis, 63 11l. 2d at 133.

Talandis supplies three points of guidancein atypical case. First, since Talandisdid away
with the practice of pro formareversal, areviewing court should not rulein the appellant's favor as

a matter of course due to the appellee's falure to file a brief. Second, if the appellant's brief
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establishes a prima facie case, we may decide the case in the appellant'sfavor. Third, if the record
is simple and the claims of error are susceptible to easy decision without the aid of an appelle€'s
brief, or if justice so requires, we may reach the merits.

Talandis does not apply directly here, however, because we are considering not a typical
appeal, but rather adiscretionary interlocutory appeal limited to two certified questions. Sincethere
isno particular order being appealed and we are presented only with two questions of law, the first
Talandis option, outright reversal, is not an option in any event. Applying the second Talandis
option, ruling in the appellant's favor if the appellant presents a prima facie case on gppeal, would
put usin the awkward position of making determinations of law that may or may not be accurate (as
opposed to the normal Talandissituation in which we can order a particular case-specific outcome
without expressing any opinion onthelegd meritsof thecase). Thus, we declinethat optionaswell.
Instead, we pursue the third option and consider thisappeal on its merits.

Because we are presented solely with questions of law, our review isde novo. Townsend v.

Sears, Roebuck & Co., 227 11l. 2d 147, 153 (2007).

Before addressing the certified questions directly, we provide some background on the legal
principlesat play. "[T]hereis 'arecognized distinction in administrative law between proceedings
for the purpose of promulgating policy-type rules or standards, on the one hand, and proceedings

designed to adjudicate disputed facts in particular cases on the other." " American Federation of

State, County & Municipa Employees v. Department of Central Management Services, 288 Il1.

App. 3d 701, 711 (1997) (AESCME), quoting United Statesv. FloridaEast Coast Ry. Co., 410 U.S.

224, 245, 35 L. Ed. 2d 223, 239, 93 S. Ct. 810, 821 (1973). Administrative decisions, also called

quasi-judicial decisions, "concern agency decisions that affect a smal number of persons on
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individual groundsbased onaparticular set of disputed factsthat wereadjudicated.” AFSCME, 288

1. App. 3d at 711; see People ex rel. Klaeren v. Lisle, 202 Ill. 2d 164, 183 (2002) (equating

administrative and quas-judicid acts); City of Chicago Heights v. Living Word Outreach Full

Gospel Church & Ministries, Inc., 196 11l. 2d 1, 15 (2001), quoting O. Browder, R. Cunningham, G.

Nelson, W. Stoebuck & D. Whitman, Noteon " Special Exceptions," " Special Uses," or "Conditional

Uses," in Basic Property Law 1184, 1186 (5th ed. 1989) (equating administrative and quasi-judicial
decisions). "On the other hand, quasi-legisative actionsinvolve general facts affecting everyone."
AFSCME, 288 IIl. App. 3d at 711.

"When alegidlativebody acts administratively in rulingon a permit application, itsdecision

issubject to genera principles of administrativereview." Living Word Outreach, 196 [11. 2d at 13.

These "principles of administrative review" include the procedures set out in the Administrative
Review Law (735 ILCS 5/3--101 et seq. (West 2006)). See 55 ILCS 5/5--12012 (West 2006)
(decisions of county board of appeals reviewable under the Administrative Review Law); see dso
55 ILCS 5/1--6007 (West 2006) (decisions of county board reviewable under the Administrative
Review Law). Under the Administrative Review Law, atrial court's review "shall extend to all
guestions of law and fact presented by the entire record beforethe court.” 735ILCS5/3--110 (West
2006). However, "[n]o new or additional evidence *** shall be heard by the court.” 735 ILCS
5/3--110 (West 2006). Thetrial court isthus limited to the record developed at the administrative

level and may not "hear additional evidence *** or conduct a hearing de novo." Acevedo v.

Department of Employment Security, 324 I1l. App. 3d 768, 773 (2001). A trial court may reverse

the administrative decision only where: (1) it determines that the agency's findings of fact were

againg the manifest weight of the evidence (City of Belvidere v. lllinois State L abor Relations
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Board, 181 11l. 2d 191, 204 (1998)); (2) it determines, based on de novo review, that the agency made
amistake of law (Belvidere, 181 Ill. 2d at 205); or (3) it determines that the agency's application of
the factsto the law the agency ischarged with administering was clearly erroneous (Belvidere, 181

I1l.2d at 205). Seeaso AEM Messenger Service, Inc. v. Department of Employment Security, 198

Il. 2d 380, 392-96 (2001).

Conversely, "[w]hen alegidative body acts in alegislative capacity in ruling on a permit
application, its decision is not subject to principles of administrative review." Living Word
Outreach, 196 Ill. 2d at 14." Thus, "[t]he Administrative Review Law does not apply to the

legislative acts of legidative bodies.” Hawthornev. Village of OlympiaFields, 204 111. 2d 243, 253

(2003). "Instead, the legidative body's decision is reviewed for arbitrariness as a matter of

substantive due processunder the six-part test set forthin LaSalle National Bank v. County of Cook,

12 11l. 2d 40 (1957)." Living Word Outreach, 196 Ill. 2d at 14. When legislation does not affect a

fundamental constitutional right, the test for determining whether it complies with substantive due
process requirements is the rational basis test, which asks "whether the legislation represents a

rational means to accomplish aproper purpose.” Messenger v. Edgar, 157 1. 2d 162, 176 (1993).2

"We observe here that the idea that a decision on a single permit may be considered
"legislative" does not comport with the definition of "legidative" laid out above. To the extent

Living Word Outreach misused the term, the supreme court rectified the situation with its later

decision in People ex rel. Klagren v. Lisle, 202 I1l. 2d 164 (2002), which we discuss below.

%L egidlationthat involves a suspect classification will receiveahigher level of scrutiny than
that supplied by rational basisreview, but the scrutiny will come under therubric of equal protection

rather than substantive due process. SeeJ. Nowak & R. Rotunda, Constitutional Law 811.4, at 415

-6-
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The La Sdle factorsreferenced in Living Word Outreach were devised as ameans of applying the

rational basis test to as-applied constitutional challenges to zoning decisions. See Napleton v.

Village of Hinsdde, 374 11I. App. 3d 1098, 1109 (2007) ("the utilization of the La Sdle factorsin

an as-applied challenge prevents the irrational, unreasonable, and arbitrary application of azoning
ordinanceto aparticular property--theflip side of therational basistest). (Wenotetangentially that
the distinction between as-applied substantive due process challenges, which examine how
legidationaffectsaparticular plaintiff, andfacial substantive due processchdlenges, which examine
how the legidation affects all people in any context, is somewhat analogous to the distinction
between administrative and legislative decisions--an analogy that likely allowed thecourtstouse as-
applied challengesto review essentially administrative acts.) In considering such asubstantive due
processchallenge, thetrial court isnot limited to evidence adduced before the body that created the
legislative enactment.

Because different forms of judicial review govern administrative and legislative decisions

(Gallik v. County of Lake, 335 IIl. App. 3d 325, 327 (2002)) and because different constitutional

protections inure to each type of decision, the question of whether a particular zoning decision
should be considered administrative or legidative has been contested in several cases. InKlaeren,
our supreme court addressed what had become a split of Illinois authority on the issue of whether

to classify special-use-permit hearings as legislative or administrative matters for purposes of

(6th ed. 2000) ("If the Court views the law as one that regulates and restricts the ability of every
person to exercise [a] fundamental right, it will decide the case on the basis of the due process
clause. If the Court determinesthat the law only restricts the ability of one classification of persons

to exercise the fundamental right, the Court will decide the case with equal protection anaysis").

-7-
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determining whether the resulting decisions were subject to administraive review, and it held "that
municipal bodiesact inadministrative or quasi-judicial capacitieswhenthosebodiesconduct zoning
hearings concerning a special use petition.” Klaeren, 202 Ill. 2d at 183. The supreme court
explained its decision as follows:
"Thereasons for classifying zoning hearings that deal with special use applications
asadministrative or quasi-judicia are manifest. 1n these hearings, the property rights of the
interested parties are at issue. Themunicipa body acts in afact-finding capacity to decide
disputed adjudicative facts based upon evidence adduced at the hearing and ultimatdy
determines the relative rights of the interested parties.” Klaeren, 202 111. 2d at 183.
The court went on to hold that, since the decision at issue was administrative and not legisative,
some requirements of procedural due process adhered. Klaeren, 202 111. 2d at 184-87.

In Gallik, 335 11l. App. 3d 325, we extended the rulefrom Klaeren to hold that a county (as
opposed to municipal) decision on a conditional-use permit was also an administrative decision
subject to administrative review. Gallik, 335 I1l. App. 3d at 329.

After thedecisionsin Klaeren and Gallik, the legislature enacted Public Act 94--1027 (Pub.

Act 94--1027, eff. July 14, 2006), which added current section 5--12012.1 to the Counties Code
(Code) (55 ILCS 5/5--12012.1 (Wed 2006)). That section now provides asfollows:
"Actions subject to de novo review; due process.
() Any special use, variance, rezoning, or other amendment to a zoning ordinance
adopted by the county board of any county, home rule or non-home rule, shall be subject to
de novo judicial review as a legislative decision, regardless of whether the process of its

adoption is considered administrative for other purposes. Any action seeking the judicial
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review of such a decision shall be commenced not later than 90 days after the date of the
decision.

(b) The principlesof substantive and procedural due processapply at al stagesof the

decision-making and review of all zoning decisions.” 55 ILCS 5/5--12012.1 (West 2006).

With that background, we consider the questions certified for our review. Asnoted, thefirst

certified question asks whether, under section 5--12012.1 of the Code (55 ILCS5/5--12012.1 (West

2006)), a county board's denial of a special-use permit is subject to de novo judicia review as a

legislative decision rather than review under the Administrative Review Law (735 ILCS 5/3--101

et seq. (West 2006)) as an administrative or quasi-judicial determination. Thisquestion presentsus

withanissueof statutory interpretation. Themost fundamental ruleof statutory interpretationisthat

a court must give effect to the intent of the legislature. King v. First Capital Financial Services

Corp., 215 111. 2d 1, 26 (2005). The best indicator of legislative intent is the language used in the
statuteitself, and, where possibl e, that language must begivenits plain and ordinary meaning. King,
215 1Il. 2d at 26. A court may not " 'supply omissions, remedy defects, annex new provisions,
substitute different provisions, add exceptions, limitations, or conditions, or otherwise change the
law' " if doing so would depart from the plain language of the statute. King, 215 Ill. 2d at 26,

quoting In re Marriage of Beyer, 324 111. App. 3d 305, 309-10 (2001). If the language of the statute

is clear, acourt mugt follow it without resorting to other aids of construction. King, 215 I1l. 2d at
26.

Asrelevant here, section 5--12012.1 of the Code providesthat "[a]lny special use, variance,
rezoning, or other amendment to a zoning ordinance adopted by the county board *** shdl be

subject to de novo judicial review as alegislative decision, regardless of whether the process of its
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adoption is considered administrative for other purposes.” 55 ILCS 5/5--12012.1(a) (West 2006).
Though we can glean two reasonabl e i nterpretations from the above passage, neither interpretation
allows the statute to apply in this case. Frst, one could construe the language, "adopted by the
county board," to state a qualification on the applicability of the section, so that the section would
apply only where aboard adopts a special use, variance, rezoning, or other amendment to a zoning
ordinance. Under thisinterpretation, the section would not apply where aboard deniesaconditional
use, asisthe case here. Second, one could interpret the legislatures use of the word "other" inits
list of pertinent county board actions--"special use, variance, rezoning, or other amendment to a
zoning ordinance"--as indication that the section refers to thefirst three actions only when they are
accomplished by an amendment to azoning ordinance. Indeed, as noted above, thisdistinction was
the basis for our decision in Libertyville, where we held that a denial of a special-use permit was
necessarily legidlative because the relevant municipal code required that any specid-use permit be
allowed by enactment of an ordinance. Libertyville, 378 11l. App. 3d 661. Under thisinterpretation,
just aswith thefirstinterpretation, thesection would not apply here. Thus, athough the section may
be ambiguous in some respects, it plainly applies only to the adoption of a special use.

In reaching a different interpretation, the trial court employed the familiar maxim that we
must presume that the legislature did not intend to create absurd, inconvenient, or unjust results

when it enacted the statute in question. In re Madison H., 215 Ill. 2d 364, 372 (2005). Theftrial

court concluded that reading section 5--12012.1 to apply only where a board adopts special-use
permits, and not when it denies them, "creates separate methods of review for special use permits
that areadopted and denied," anditis"extremely unlikely that thelegislatureintended sucharesult.”

However, to the extent absurdity could sway us from the interpretation we reach above, we do not

-10-
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seeit as afactor inthis case, because we do not adopt the trial court's position that the creation of
separate methods of review isabsurd. Thelegidature could have quite soundly concluded that the
adoption of a special-use permit or other zoning change should receive a different level of judicial
review from a denial because they lead to different practicd results: an adoption, unlike a denid,
upsets the status quo for both the interested property owner and the surrounding community.

That said, wenotetangentially that thelegidlative history behind section 5--12012.1 supplies
support for thetria court's position. Though the legidlative history is muddled in some ways, it is
rather clear on the question of whether this section was meant to apply to all county decisions on
special-use permits or only county approvals of special-use permits. Inthe Senate, Senator Garrett,
apparently reading from written notes, added the following explanation to the record:

"The corporate authorities of municipalities and counties are primarily--lawmaking bodies

that operatethrough the political process. Their legidative decisions havetraditionally been

subject to denovo judicial review. While accepting the Supreme Court's analysis regarding
the character of the special use permit process, the General Assembly notes that quasi-
judicial proceedings are to be reviewed on the record, which in turn requires such
proceedings to be conducted in the manner of amini-trial. Given their essential legidlative
character, the corporate authorities of municipalities and counties are not well suited
to--conduct mini-trials. In order to promote the efficient and effective governance of
municipalitiesand counties, the General Assembly hereby adopts Senate Bill 94. Senate Bill

94 is not intended to question the essential conclusions in Klaeren regarding the legal

character of special use permit decisions or due process, but it provides that any special use

decision made by a municipaity or--county shall be treated as |egidlative decisions subject

-11-
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to de novo judicial review. To provide uniformity in the statutes, Senate Bill 94 also
provides that any variance, rezoning, or other amendment to a zoning ordinance shall be
treated as legiglative decisions subject to de novo judicia review. In conclusion,--Section
(b) of Senate Bill 94 isinserted merely to reflect the existing due process protections that
have been--an integral part of the zoning process for the past forty years. Whileit confirms
that public bodiesareto conduct their proceedingsin afundamentally fair manner consistent
with principles of due process, it isnot intended to require public hearing at every stage of
the zoning process.” 94th Ill. Gen. Assem., Senate Proceedings, May 3, 2006, at 22-23
(statements of Sen. Garrett).

In the House, Representative Mathias, apparently reying on a set of written notes very

similar to those used in the Senate, entered the following explanation into the record:

"For legidativeintent, let meread thisinto therecord. 'Special use permitsareadistinct type
of local zoning relief that apply to uses affecting the public interest and imposing impacts on
neighboring properties. Special use permits can ordinarily be granted only by ordinances
adopted by the elected representatives of a municipality or county (the " ‘corporae
authorities "). The corporate authorities of municipdities and counties are primarily
lawmaking bodiesthat operatethrough the political process. Their legislativedecisionshave

traditionally been subject to de novo judicial review. In the case of People ex rel. Klaeren

v. Villageof Ligle, the Illinois Supreme Court underscored the importance of ensuring that

local zoning processes for special use permits comport with principles of due process and
fundamental fairness. The Supreme Court also noted that the ad hoc nature of special use

permit determinations give them a quasi-judicial character. While accepting the Supreme

-12-
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Court's analysis regarding the character of the special use permit process, the Genera
Assembly notes that quasi-judicial proceedings are to be reviewed on the record, which in
turn requires such proceedingsto be conducted inthe manner of a" 'mini-trial.'" Giventher
essentidly legidlative character, the corporate authorities of municipalities and counties are
not well suited to conduct " 'mini-trials." " In order to promote the efficient and effective
governanceof municipalitiesand counties, the General Assembly hereby adopts Senate Bill
94. Senate Bill 94 isnot intended to question the essential conclusionsin Klaeren regarding
the legal character of special use permit decisions or due process, but it provides that any
special use decision madeby amunicipdity or county shall betreated aslegislativedecisions
subject todenovojudicia review. To provide uniformity in the statutes, Senate Bill 94 also
provides that any variance, rezoning, or other Amendment to a zoning ordinance shall be
treated as legislative decisions subject to de novo judicial review. *** Nothing in Senate
Bill 94 isintended to excuse municipalities and counties from conducting their proceedings
in afundamentally fair manner consisten[t] with principles of due process.'" 94th Ill. Gen.
Assem., House Proceedings, April 25, 2006, at 6-8 (statements of Rep. Mathias).
This legidative history very clealy demonstrates that the legislature's intent in creating
section 5--12012.1 was to nullify the effect of Klaeren with respect to all county or municipal
decisions on the types of zoning matters listed in the statute, so that all of those matters would

receive judicial review asindicated in the statute instead of asindicated in Klaeren.®

%We note that the legislature is currently considering a proposed amendment to section
12012.1, which amendment would alter the language we now discuss. See 95th Ill. Gen. Assem.,

Senate Sess. 2014, (March 13, 2008). Asthat proposal is not yet enacted, we express no

13-
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However, though the legidative hisory supportsthe trial court's decision, we reiterate that
the plainlanguage of the statute | eads usto the opposite conclusion, namely, that section 5--12012.1
applies only when a board adopts a special use, and not when it deniesone. A court may resort to
extrinsic aids, such as legislative history, to determine legidlative intent only if the plain language

of the statuteisambiguous. Land v. Board of Education of the City of Chicago, 202 111. 2d 414, 426

(2002). Sincethe relevant language of section 5--12012.1 is not ambiguous, we may not consider
the legidative history tha supports the trial court's conclusion.

Based on the statute's plain language, we conclude that section 5--12012.1 was intended to
reach not al county and municipal decisions on relevant zoning matters, but rather only county and
municipal decisionsto grant the listed zoning actions. Thus we conclude that the statute does not
apply to the denial of plaintiffs application for a conditional-use permit in this case.

Baird also argues that section 5--12012.1 would violate the separation of powers clause of
the Illinois Constitution if it were read to require that county special-use-permit decisions be
reviewed aslegidlative, rather than administrative, decisions, becausethelegislature cannot exercise
such control over judicia decision making. Sinceit isour duty to construe actsof thelegislature so

asto uphold their conditutionality and validity if it can reasonably be done (McKenzie v. Johnson,

98 11I. 2d 87, 103 (1983)), Baird urges that we must adopt some alternative interpretation of the
statuteto avoid the constitutional infirmity. However, wergect this argument because we disagree
with defendant's interpretation of the effect of the statute.

Baird's constitutional argument focuses not on the language we interpret above, but instead

on the language that immediately followsit: "[certain zoning decisions| shall be subject to de novo

opinion on its effect.

-14-
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judicial review as a legidative decision, regardless of whether the process of its adoption is
considered administrativefor other purposes.” 551LCS5/5--12012.1(a) (West 2006). Accordingly,
in order to address Baird's argument, we must interpret this portion of the statute as well.

Again, we begin our review with the relevant statutory language. Baird takesthe language
"denovojudicial review asalegidlative decision" to evince a statutory requirement that the zoning
decisionsat issue be considered legidlative on judicial review, regardless of their true character, and
he thus argues that the statute unconstitutionally usurps the authority of thejudiciary. Baird's point
is well taken, but, as noted above, where there is some reasonable construction that avoids a
constitutional infirmity, acourt must adopt that construction. We therefore must view the statutory
language through the lens of the relevant constitutional principles.

The separation of powers provision of the Illinois Constitution provides: "The legidative,
executive and judicia branches are separate. No branch shall exercise powers properly belonging
to another." Ill. Const. 1970, art. Il, 81. It istherole of the judiciary to interpret the law and the

constitution. Peoplev. Gersch, 135111. 2d 384, 388-89 (1990); seeadsoMarbury v. Madison, 5U.S.

(1 Cranch) 137, 177, 2 L. Ed. 60, 73 (1803) (under the United States Constitution, "[i]t is
emphatically the province and duty of the judicial department to say what thelaw is*). Thelllinois
Constitution also provides that "Circuit Courts shall have original jurisdiction of al justiciable
matters' but "shal have such power to review administrative decisions as provided by law." Ill.
Const. 1970, art. VI, 89. Thus, "[w]ith the exception of the circuit court's power to review
administrative action, which is conferred by statute, a circuit court's subject matter jurisdiction is

conferred entirely by our state constitution.” Belleville Toyota, Inc. v. ToyotaMotor Sales, U.SA.,

Inc., 19911l. 2d 325, 334 (2002). "The General Assembly *** hasno power to enact legidation that

-15-
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would contravene article VI," and, accordingly, except in the area of administrative review, the

legislature cannot control the courts power to adjudicate justiciable matters. Belleville Toyota, 199

lIl. 2d at 334-35. The legislature has nearly unfettered authority, however, to alow or disallow

judicial review of administrative acts (see People ex rel. Devine v. Murphy, 181 Ill. 2d 522, 529

(1998) (constitution gives legislature the power to control judicial power to review administrative
action)), and it has done so by making the Administrative Review Law applicable to a widerange
of administrative decisions. Asexplained below, the legislature's exercise of thisauthority does not
implicate separation of powers principles unless it grants the courts either too much or too little
power.

A statutewill beunconstitutional for conferring thejudiciary too much power whereit "gives
the judiciary the responsibility to 'independently and originally' perform a 'nonjudicia’ function”
properly belonging to another branch of government, such as when a statute allows a court to step
entirelyinto theroleof an administrative agency and thus supplant executivejudgment. Devine, 181

[l. 2d at 532, quoting Fields Jeep-Eagle, Inc. v. Chrydler Corp., 163 I1l. 2d 462, 472 (1994).

On the other hand, a statute offends separation of powers by giving the judiciary too little
power whereit usurps the court'sinherent power to interpret the law even if the court does not have

the power to conduct direct judicial review.* Even though a court does not have the power of direct

*With the phrase "direct judicial review" in this context, we mean to draw a distinction
between casesin which acourt hasdirect oversight over therecord and can overturn factua findings
(such as cases of administrative review or direct appeal from atrial verdict) and casesin which a
court does not have such oversight, because the court is limited to deciding if an otherwise

nonreviewable act was unconstitutional. Cf. Bigelow Group, Inc. v. Rickert, 377 I1l. App. 3d 165,
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review over legidative decision making, it may nevertheless hear a challenge to a statute's

constitutiondity. See Gersch, 135 I11. 2d at 398-99, citing Droste v. Kerner, 34 11l. 2d 495, 498-99

(1966), for the proposition that the "General Assembly basically may enact any law, provided it is
not inhibited by some constitutional provision." Likewise, though a court has no direct power to
review acts of executive discretion, it may hear challenges to those acts on the grounds that the
executive acted unconstitutionally or otherwise violated the law. See Bigelow, 377 1ll. App. 3d at
174-75 (even where acourt has no direct power of judicial review over an act of another branch of
government, it may review those acts for illegality).

With these principles in mind, we return to the statute at issue in this case. As discussed
above, the legidature has the full authority to remove certain administrative determinations from,
or add certain administrative determinationsto, theambit of judicial review (which comesnormally
viathe Administrative Review Law). Accordingly, to the extent section 5--12012.1 was intended
to remove the listed zoning decisions from the purview of the Administrative Review Law, it does
not offend separation of powers principles.

Asalsodiscussed above, astatute canviol ateseparation of powersprincipleswhereit confers
too much power to the courts. An extended discussion of the supreme court's decision in Devine

illustratesthisprinciple. In Devine, the respondents challenged on separation of powers grounds a

statute that provided "that objections to property tax assessments 'shall be heard de novo by the
court.'" Devine, 181 Ill. 2d at 529, quoting 35 ILCS 200/23--15(b)(3) (West 1996). The supreme

court framed its analysis by discussing two previous decisions regarding the constitutionality of

174-75 (2007) (even where a court has no direct power of judicial review over an act of another

branch of government, it may review those acts for illegality).
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statutes containing language superficially similar to the language at issue in Devine. In the first

decision, West End Savings & L oan Assn v. Smith, 16 Ill. 2d 523 (1959), the supreme court had

held unconstitutional a statute that provided that any person who objected to an "administrative
decision regarding whether asavingsand | oan associ ation could move from onelocation to another”
(Devine, 181 111. 2d at 530) could " "apply to the Circuit Court *** for an adjudication of the vaidity

of the decision *** and the matter shall betried de novo by the court' " (Devine, 181 I1l. 2d at 530,

quoting Ill. Rev. Stat. 1957, ch. 32, par. 860). The court in West End applied the general rule that,
" ‘where authority has been conferred upon administrative agencies to perform functions of an

executive nature, provisions for a trial de novo in courts of law violate the separation-of-powers

principle' " (Devine, 181 I1l. 2d at 530, quoting West End, 16 I1l. 2d at 525), held that the statute
vested the courts with " ‘a supervisory power which is not limited to areview of the administrative
action but extendsto aredetermination of factual issues' " (Devine, 181 1I. 2d at 531, quoting West
End, 16 I1l. 2d at 525), and thus concluded that the statute unconstitutionally granted the courts
power to determine questions, such as "the appropriate locations of the savings and loan
associaiong ] andtheappraisal of factorsweighing onthosedecisions,” that wereexecutive (Devine,
181 111. 2d at 531).

Likewise, inthesecond casediscussedin Devine, Borreson v. Department of Public Welfare,

368 11I. 425 (1938), astatute that granted an applicant theright to"trial de nova" in thecircuit court

when, "by administrative decision, the applicant was denied welfare benefits under the Old Age
Assistance Act" (Devine, 181 Ill. 2d at 531) impermissibly called upon the judiciary to

" 'iIndependently determine issues of fact or conduct and substitute its own judgment and discretion
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for the judgment of aministerial body' " (emphasisin original) (Devine, 181 Ill. 2d at 531, quoting
Borreson, 368 Ill. at 432).

Turning back to the case before it, the supreme court in Devine held that the statute at issue

differed from thosein West End and Borreson in two equally significant respects. See Devine, 181

I11. 2d at 532-33. First, the statute in Devine concerned property rights, which, unlike the matters

in the two previous cases, was a matter normally "within the reviewing province of the courts"

(Devine, 181 11l. 2d at 532). Second, the statutesin West End and Borreson "permitted the circuit

court to ‘completely disregard the decision of the administrative agency' and to give the agency's
decision 'no deference.’ " Devine, 181 Ill. 2d at 533. "Because no deference was given to the

administrative decisions, the statutes in West End and Borreson unlawfully permitted the circuit

court to exercise the entire executive function of the administrative agency.” Devine, 181 11l. 2d at
533-34. The statute at issue in Devine, on the other hand, explicitly provided that, even though
objections to tax assessments "shall be heard de novo," the administrative decision " 'shall be
presumed correct and lega' " absent " 'clear and convincingevidence' " to the contrary. Devine, 181
[11. 2d at 534, quoting 35 ILCS 200/23--15(b)(2) (West 1996). In this context, the court in Devine
interpreted the legislature's use of the phrase "shall be heard de novo" to mean only that new
evidence could beintroduced, not that thetrid court could hear the matter from precisely the same

stance as had the administrative body. See Devine, 181 1ll. 2d at 535-36.

The supreme court's decision in Devine teaches that a statute offends separation of powers
principles where it empowers the judiciary to perform the functions of another branch of
government, either by giving the courts purview over matters outside their province (Devine, 181

I1l. 2d at 532) or by dlowing them to exercise the entire function of the executive by wholly
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reconsidering an administrative decision without any deference to the original determination

(Devine, 181 111. 2d at 533-34). Under Devine, to the extent the statute here attemptsto provide for

an entirely new hearing in any judicial review of thelisted zoning decisions, it offendsthe principle
of separation of powers.

The question for us, then, is whether, based on the above discussion, we can glean a
reasonabl e interpretation of the statute that renders it constitutional. We conclude that we can. In

interpreting the statute, we must presume that the legislature knew the law in effect at the time it

enacted section 5--12012.1. Randall v. Wal-Mart Stores, Inc., 284 11l. App. 3d 970, 972-73 (1996).
As discussed above, at the time the legislature enacted section 5--12012.1, courts had chosen
between two types of review for the relevant categories of zoning decisions--administrative review
under the Administrative Review Law or "legislaive" review for arbitrariness as a matter of

substantive due process (see Living Word Outreach, 196 1. 2d at 14)--beforefinally settling on the

former option (see Klaeren, 202 111. 2d at 184-87). Against this backdrop, the language of section

5--12012.1, which invokes "de novo judicial review as a legislative decision” (emphasis added),

indicates an intent to remove certain zoning decisionsfrom the bounds of administrative review and
instead choosethe second, "legislative” typeof review. Asthelegidature hastheauthority to dictate
the type of review applicable to administrative decisions, this interpretation renders section
5--12012.1 constitutional.

The same language, "de novo review as a legidative decision” (emphasis added), also

provides a necessary qualification on the"de novo" hearing the satute describes. As the supreme

court held in Devine, wholly "de nova" judicid review of an administrative decision impermissibly

invitesthejudiciary to perform executivefunctions, and thus separation of powersprinciplesrequire
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somelimitation on any such "denovo" review. The"asalegidativedecision" languageinvokesthe

alternative type of review described in Living Word Outreach: review "for arbitrariness as amatter

of substantive due process." Living Word Qutreach, 196 I1l. 2d at 14. Thisso-called "legidative’

test prescribesthe deferenceto agency decision making necessary under Devine, becauseit requires
not that acourt independently reeval uate facts or assert independent judgment, but rather that acourt
intervene only where there was no rational basisfor the challenged decision, just as it would with
alegisaiveenactment.> Thoughthe"denovo" languageindicatesthat, unliketypical administrative
review, evidence outside the already-developed record may be presented to the trial court,® that
evidence must bear on amuch narrower question than is presented in typical administrative review.
Sinceatrial court in thistype of case must confine itself to the question of whether the challenged
decision had any rationd basis (just asit would with alegislative enactment), thetrial court may not
conduct even the limited direct factual review allowed under the Administrative Review Law (just

as it could not with a legidlative enactment). Thus, as indicated by our supreme court in Living

°The legislative history quoted above, which indicates that the legislature intended these

decisions to be reviewed as any other legislative decision, comports with this view.

®Indeed, acourt may not properly consider an as-applied challengeto al egislative act without

receiving evidence to describe the application at issue. In re Parentage of John M., 212 11l. 2d 253,

268 (2004) ("A court is not capable of making an 'as applied' determination of unconstitutiondity
when there has been no evidentiary hearing and no findings of fact"); seelnreR.C., 1951ll. 2d 291,
299 (2001) ("One might wonder how we will determine whether the statute is unconstitutionally
vague as applied *** when there has been no fact-finding in [this] case. The question answers

itself--we cannot”).
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Word Outreach, the evidence received must bear on the court's review "for arbitrariness as a matter

of substantive due process under the six-part test set forth in La Salle National Bank v. County of

Cook, 12 1lI. 2d 40 (1957)." Living Word Outreach, 196 Ill. 2d at 14; see also Napleton, 374 IlI.

App. 3d at 1105-06 (listing LaSdlefactorsaswell asadditional factors considered by other courts).
In short, the type of review imposed by section 5--12012.1 may be nominally "de novo" and may
allow for presentation of new evidence, but is actually much less searching than the administrative
review the statute curtails.” We adopt this reading of section 5--12012.1. This reading does not
affect our initial conclusion that the statute applies only when a board adopts a zoning change and
not when it regjects one.

Weclosewith onefinal observation. Aspart of hisargument that section 5--12012.1 should

not apply, Baird argues that, since section 5--12012.1 was enacted after the commencement of this

"It seemsfrom at |east some of thelegidative history that providing for afull denovo hearing

wasthe General Assembly'sgoal. (Werefer to this portion above when we characterize some of the
legidative history as"muddlied.”) Inhiscommentsbefore apparently reading prepared remarksinto
the record, Representative Mathias extolled this satute as a means to give parties chalenging a
zoning decision "another opportunity,” sincethose partiesoften cometo zoning boards"ill-prepared"
and without "understand[ing] their rights." 94th Ill. Gen. Assem., House Proceedings, April 25,
2006, at 5-6 (statements of Rep. Mathias). The remainder of the legislative history, however,
indicates that the purpaose of the statute was to alleviate a burden on local government, not to help
individuds challenging local government. Though we do not rely on legidative hisory to interpret
the "de novo review as a legidative decision” portion of the statute, we do note that this line of

reasoning would render the statute unconstitutional under Devine, and we do not follow it.
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suit, even if we construe section 5--12012.1 to apply to the type of zoning decision at issue here
(which we do not), we cannot apply it retroactively to this case. Since we hold above that section
5--12012.1 does not apply here, we reach this argument only to clarify theinterpretation we lay out
above. AsBaird notes, where, as here, astatute does not indicate whether it operates prospectively
or retroactively, the temporal reach of the statute is prescribed by section 4 of the Statute on Statutes
(51LCS70/4 (West 2006)), which providesthat statutory amendments "that are procedural may be

applied retroactively, while those that are substantive may not." Allegis Realty Investorsv. Novak,

223 11l. 2d 318, 331 (2006). Baird argues that section 5--12012.1 affects the due process rights of
property owners by shielding certain zoning decisions from due process requirements.

We disagreethat section 5--12012.1 would affect Baird's substantive constitutional rightsif
itappliedinthiscase. Asindicated above, evenif thelegislature can proscribedirect judicial review
of administrative decisions, it oversteps its constitutiona authority where it usurps the judiciary's
power to interpret the law in cases the courts have the power to hear. Therefore, the legislature has
no power to declare a particular procedure legidative or administrative where its true nature, as
determined by the courts, shows the legislature's label to be incorrect. More importantly, the
legislature does not have the power to use such labdsto limit by statute the reach of constitutional
due process protections. Since the legislature has no power to limit due process via statute, to the
extent section 5--12012.1 was intended to shield the listed zoning decisions from the constitutional
requirements of due process, it would offend separation of powers principles. We therefore do not
adopt that interpretation, and weinstead hold that section 5--12012.1 limits only the mode of direct
judicial review over the listed zoning decisions, not the application of due process to any of those

zoning decisions. Thus, wergect Baird's argument that, if section 5--12012.1 wereto apply to this
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situation, it could not be applied retroactively becauseit affects his substantive constitutional rights.
In any event, we conclude, based on the statute's plain language, that it does not apply here.

Based on theabovediscussion, weanswer thefirst certified questionin thenegative: adenial
of a special-use permit by a county board is not subject to de novo judicial review as alegidative
decision under section 5--12012.1 of the Code. Based on our answer to thefirst question, we do not
reach the second certified question, except to note that in Gallik, where we held that a decision was
administrative and thus that the Administrative Review Law applied, the Administrative Review
Law would not have applied if the legislature had not so provided. See Libertyville, 378 Ill. App.
3d at 664 (" Acting administrativelyisnecessary, but not sufficient, totrigger administrativereview,"
because administrative review applies only where the legislature so provides). If the legislature
removes aparticular administrative decision from review under the Administrative Review Law, it
would supersede Gallik on that point.

For the foregoing reasons, weanswer the first certified question in the negative. We do not
reach the second question.

Certified question answered; cause remanded.

ZENOFF and BURKE, JJ., concur.
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