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JUSTICE GROMETER delivered the opinion of the court:

On February 13, 2002, Judy Anderson diedin the emergency room at Rush-Copley Medical
Center. Leonard Anderson (plaintiff), decedent's husband and the administrator of her estate,
commenced awrongful death and survival action against Rush-Copley Medical Center, Inc. (Rush-

Copley or defendant). During discovery, defendant refused to tender to plaintiff certain documents
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on the basis that they are privileged under sections 8--2101 through 8--2105 of the Code of Civil
Procedure (Medical Studies Act or the Act) (735 ILCS 5/8--2101 et seq. (West 2004)). Asaresult,
defendant was held in contempt. The issues presented in this consolidated, interlocutory appesl
concern the scope of the privilege provided by the Medical Studies Act.

. BACKGROUND

OnFebruary 13, 2002, Judy Anderson presented to theemergency room at Rush-Copleywith
complaints of shortness of breath, wheezing, and fever. Later that day, Judy, then 49 years old,
unexpectedly died. The medical examiner listed the cause of death asbronchopneumonia. Plaintiff
commenced this action on April 29, 2003. In his first-amended complaint, plaintiff alleged that
defendant committed various carel essand negligent actsand/or omissionsin diagnosing and treating
decedent’s condition.

During discovery, plaintiff propounded a set of interrogatories. One of the interrogatories
asked defendant to state whether a hearing dealing with mortality or morbidity was held regarding
decedent's careand treatment. Defendant responded tothisinterrogatory intheaffirmative. Another
interrogatory asked defendant to identify any satements, information, and/or documents related to
the aforementioned hearing. Defendant refused to answer, cdaiming that such information is
privileged under the Act. Plaintiff then requested a privilege log itemizing the documents related
to the mortality and morbidity hearing. Defendant responded by informing plaintiff that decedent's

medical care was the subject of a peer review by the Rush-Copley Sentinel Event' Analysis

! The Joint Commission on Accreditation of Healthcare Organizations (JCAHO) definesa
"sentinel event” as "an unexpected occurrence involving death or serious physical or psychological

injury, or the risk thereof.” Joint Commission on Accreditation of Healthcare Organizations,
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Committee (Committee) and reiterated its opinion that the documents generated by said Committee
are privileged pursuant to the Act.

On August 16, 2005, plaintiff filed amotion to compel production of the documentsrelated
to the Committee's review, arguing that defendant failed to meet its burden of proving that any of
the documents withheld are privileged under the Act. Inresponse, defendant argued that it had met
its burden of establishing the privileged nature of the documents in question. Attached to and in
support of defendant's response was the afidavit of Sharon Rich, a registered nurse and the risk
manager at Rush-Copley between 1997 and 2002, including when the medical carein question was
administered to decedent and when said care was reviewed by the Committee. Intheaffidavit, Rich
stated that the Committee met on February 22, 2002, February 28, 2002, March 26, 2002, and June
15, 2002. Rich also provided adescription of the 33 documents withheld, which she averred "were
generated exclusively for or by the Sentinel Event Analysis Committee for use only of the
Committeein conducting itsquality review of themedical carerendered Judith Anderson.” Atissue
in this case are documents 6, 7, 8, 9, 10, and 13 (collectively, the medical journal articles) and
documents 29 and 33 (coll ectively, the Action Plan).? Rich stated that these documents were stored
in athree-ring notebook and were accessible only to members of the Committee. On December 15,
2005, thetrial court held ahearing on plaintiff's motion to compel, during which it conducted an in
camerareview of the documentsin question. At the conclusion of the hearing, the court granted a

motion by plaintiff to depose Rich, and her deposition was taken on March 15, 2006.

http://www.jointcommission.org/Sentinel Events'se_glossary.htm (last visited Aug. 6, 2008). (This
definition was adopted by Rush-Copley.
2 Documents 29 and 33 are actually copies of the same Action Plan.
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At ahearing on September 12, 2006, the court heard argumentsfrom both parties and took
the matter under advisement. On October 24, 2006, the trial court entered an order denying
plaintiff's motion to compel, on the basis that the documents are " protected by the Medical Studies
Act." On December 7, 2006, plaintiff filed amotion for clarification and/or reconsideration of the
October 24, 2006, order. Inthe motion, plaintiff argued, inter alia, that it is unclear from the court's
order whether it ruled that each and every one of the 33 itemswithheld by defendant was entitled to
protection under the Act. Following a hearing, the court announced that it would grant plaintiff's
motion for clarification. On January 3, 2007, the court entered arevised order. Relevant here, the
court determined that the medical journal articles were not generated solely for the purpose of the
Committee and therefore those documentsare discoverable. Inaddition, the court "assum[ed]" that
the Action Plan, which consists of various "risk reduction strategies,” was the "final result of a
medical peer review committee” and therefore is not privileged under the Act.

On January 26, 2007, defendant filed a motion to reconsider portions of the order entered
January 3, 2007, including the court's rulings regarding the medica journal articles and the Action
Plan. Attached to the motion was a supplemental affidavit from Rich, in which she stated that: (1)
the Action Planisasummary of all issues considered by the Committee, along with suggestions for
"risk reduction strategies'; (2) the Action Plan contains discussion, recommendations, and
conclusions of the Committee; (3) the Committee does not actually make any changesin policy or
practice but only provides suggestions; (4) it is up to others, including the medical staff, to decide
if changesin policy or practice will be made; and (5) not al of the Committee's recommendations
areimplemented. On February 22, 2007, ahearing was held on defendant's motion. The court did

not rule on the motion at that time. However, at the conclusion of that hearing, the court ordered
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defendant to disclose and produce any hospital policy changed as a result of the Action Plan. In
response, defendant disclosed that, although no hospital policies were changed as a result of the
Action Plan, a new policy was enacted.

On March 27, 2007, thetrial court entered athird order regarding the discoverability of the
documents in question. The court concluded that the medical journal articles are not privileged
under the Act, because the Act protects only "investigative and deliberative materials generated by
ahospital committeeinformulating itsrecommendations.” The court recognized that Rich testified
in her discovery deposition that members of the Committee were assigned to conduct research
concerning issues involving decedent's medical care and that this research resulted in locating and
using medical journal articlesrelated specificaly to decedent'smedical care. Nevertheless, the court
noted that the medical journal articles are available to the general public and were not produced as
aresult of the Committee's internd investigation or study. The court emphasized that a different
result would have ensued if "the medical journal articleswere referenced or attached to a document
which was authored by a committee member who was doing research on behalf of the committee.”
In such an instance, the document would constitute a " document generated for the purpose of peer
review." Here, however, the articles were not attached to or referenced by any other document.

With respect to the Action Plan, the court, citing to Ardisana v. Northwest Community

Hospital, Inc., 342 11l. App. 3d 741, 747 (2003), stated that the "results’ of apeer-review committee
are not privileged. In this case, the court found that the Action Plan "contained recommendations
which led to the revisons of procedures for medical staff at the hospital" as wdl as
"recommendations[that were] not necessarily implemented." The court determined that the former

recommendations are not privileged, because they constituted "ultimate decisions and action taken
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whichwereadirect result of the plan and acted upon by the hospital without in[sic] any other formal
process of implementation.” The latter recommendations, however, remain privileged since they
were not implemented. Thus, the court redacted those portions of the Action Plan that it deemed
privileged. The court then provided defense counsel with a redacted copy of the Action Plan for
review before it was disseminated to plaintiff.

At ahearing with respect to the status of the redacted documents, defendant asked the court
for a continuance to obtain an affidavit from itsdirector of legd affairs, Stacey Ries, inorder tofile
aresponseto theredactions. The court granted the continuance over plaintiff's objection. On June
1, 2007, defendant filed its" Position on and Obj ection to the Court's Redactions of the Action Plan.”
In this filing, defendant, relying on Ardisana, argued that "the entirety of the Action Plan is
privileged pursuant to the Medical StudiesAct, regardlessof whether changesit recommended were

everimplemented.” Defendant added that, although Ardisanaheld that the"results' of apeer-review

committee are not privileged, such a committee's recommendations and suggestions resulting in
changesareprivileged. Attached to defendant'sfiling wasan affidavitinwhich Riesstatedthat only
one policy and procedure change was made as a result of the Committee's review of the care
provided decedent. Plaintiff moved to strike the affidavit, on the basis that its contents are
conclusory and based on hearsay. Plaintiff also responded to defendant’'s motion, arguing that the
discoverability of a peer-review committee's final report does not depend on whether its
recommendations were ever implemented.

At a hearing held on June 28, 2007, the trial court reviewed each of the numbered "risk
reduction strategies' listed in the Action Plan, in conjunction withthe Ries affidavit and the parties

arguments. At the conclusion of the hearing, the court prepared a table listing which of the "risk
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reduction strategies" in the Action Plan are privileged and thus not discoverable and which of the
recommendations in the Action Plan are not privileged and thus discoverable. Defendant refused
to produce the documents that the court found discoverable. Thereafter, the court found defendant
guilty of civil contempt and imposed a fine of $100, the payment of which was stayed pending
appeal. In addition, the court denied plaintiff's motion to strike the Ries affidavit, but it allowed
plaintiff to depose Rieswith respect to "thoseareas of her affidavit inwhich thiscourt ruled infavor
of the Defendant over the objection of Plaintiff's counsel." On July 17, 2007, defendant filed a
notice of appeal from the order of June 28, 2007, and all related orders. On July 27, 2007, plaintiff
filed anotice of cross-gppeal. These appeals were docketed in this court as case No. 2--07--0717.
The 33 documents identified by Rich were filed under sed in this court.

Meanwhile, on July 11, 2007, plantiff filed a "Mation to Certify Questions Pursuant to
Supreme Court Rule 308 [(155 11l. 2d R. 308)]." On November 26, 2007, thetria court entered an
agreed order certifying the following three questions:

"1. Is the applicability of the Medical Studies Act privilege to a peer review
committee's final report dependent upon 'implementation’ of that report by later, non peer
review committees?

2. Isthediscoverability of apeer review committee'sfinal report dependent on later
use of thereport by other, non peer review departments?

3. If alater, non peer review committee considers whether to take action as aresult
of afinal report, doesthe Medical StudiesAct protect disclosure of thefinal report they used

or any other materials that they considered?"
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On December 10, 2007, plaintiff filed an application for leave to appeal pursuant to Rule 308. This
court allowed the application on January 16, 2008, and docketed the appeal under case No. 2--07--
1272. Thereafter, we granted plaintiff's motion to consolidate case No. 2--07--0717 with case No.
2--07--1272.
[l. ANALYSIS
A. Case No. 2--07--0717

IncaseNo. 2--07--0717, defendant arguesthat thetrial court erredin holdingthat the medical
journal articles and the Action Plan are not privileged under the Medical Studies Act. In hiscross-
appeal, plaintiff asserts that the trial court erred in holding that only the "implemented
recommendations’ of the Action Plan are discoverable. We begin our analysiswith areview of the
Actitself.

Section 8--2101 of the Act providesin pertinent part:

"All information, interviews, reports, statements, memoranda, recommendations,
lettersof referenceor other third party confidential assessmentsof ahealth care practitioner's
professional competence, or other dataof *** committeesof licensed or accredited hospitals
or their medical staffs, including Patient Care Audit Committees, Medical Care Evaluation
Committees, Utilization Review Committees, Credential Committees and Executive
Committees, or their designees (but not the medical records pertaining to the patient), used
in the course of internal quality control or of medical study for the purpose of reducing
morbidity or mortality, or for improving patient care or increasing organ and tissuedonation,
shall be privileged, strictly confidential and shall be used only for medical research,

increasing organ and tissue donation, the evaluation and improvement of quality care, or
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granting, limiting or revoking staff privileges or agreements for services." 735 ILCS 5/8--
2101 (West 2004).
Section 8--2102 of the Act provides that such privileged material "shall not be admissible as
evidence, nor discoverableinany action of any kindinany court." 7351LCS5/8--2102 (West 2004).
The purpose of the Actisto "encourage candid and voluntary studies and programs used to improve

hospital conditions and patient care or to reduce the rates of death and disease.” Nivenv. Siqueira,

109 111. 2d 357, 366 (1985); see aso Jenkins v. Wu, 102 IIl. 2d 468, 479-80 (1984). TheAct is
premised on the belief that, absent the privilege, physicians might be reluctant to sit on peer-review

committees and engage in frank evaluations of their colleagues. Roach v. Springfield Clinic, 157

lI. 2d 29, 40 (1993).
However, the Act wasnever intended to shield hospita sfrom potentid liability (Roach, 157
I1l. 2d at 42), and " 'not every piece of information ahospital staff acquiresisnondiscoverable, even

if itisacquired by apeer-review committee' " (Erigov. Silver CrossHospital & Medical Center, 377

[11. App. 3d 43, 65 (2007), quoting Giangiulio v. Ingals Memorial Hospital, 365 I1l. App. 3d 823,

835 (2006)). The Act protects "documents which arise from the workings of a peer-review
committee [citation] and which are an integral part, but not the result, of the peer-review process.”

Toth v. Jensen, 272 Ill. App. 3d 382, 385 (1995). Thus, information generated prior to the

commencement of the peer-review process but later disclosed to a peer-review committee is not

privileged under the Act. Grandi v. Shah, 261 Ill. App. 3d 551, 556 (1994). Similarly, any

information generated after the peer-review process endsis discoverable. Grandi, 261 I1l. App. 3d
at 556. Stated differently, the Act " protectsagainst disclosure of the mechanismsof the peer-review

process, includinginformation gathering and deliberations|eading to the ultimate decision rendered
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by a peer-review committee, but does not protect against the discovery of information generated
beforethe peer-review process begins or information generated after the peer-review processends.”

Pietro v. Marriott Senior Living Services, Inc., 348 lll. App. 3d 541, 549 (2004).

The burden of establishing a privilege under the Act is on the party seeking to invoke it.
Ardisana, 342 11l. App. 3d at 746. This burden may be met by submitting the materials alleged to
be privileged for an in camerainspection or by submitting affidavits setting forth facts sufficient to
establish the applicability of the privilegeto the particular documents being withheld. Ekstrom v.
Temple, 197 11I. App. 3d 120, 127 (1990). Whether adiscovery privilege appliesisamatter of law,

subject to de novo review. Webb v. Mt. Sinai Hospital & Medical Center of Chicago, Inc., 347 1ll.

App. 3d 817,825 (2004). However, whether specific materialsare part of aninternal quality control
or a medicd study is a factual determination, which will not be reversed on review unless it is

againg the manifest weight of the evidence. Frigo, 377 l1l. App. 3d at 64; Berry v. West Suburban

Hospital Medical Center, 338 I1I. App. 3d 49, 54 (2003).

1. Medical Journal Articles

Defendant argues that the trial court erred in finding that the medical journal articles were
not protected from disclosure under the Act. As set forth above, the privilegein the Act appliesto
"[a]ll information, interviews, reports, statements, memoranda, recommendations, | ettersof reference
or other third party confidential assessments of a healthcare practioner's professional competence,
or other data of *** committees of licensed or accredited hospitals or their medical staffs*** used
inthecourseof internal quality control." (Emphasisadded.) 7351LCS5/8--2101 (West 2004). This
provision has been interpreted as protecting documents "initiated, created, prepared, or generated by

apeer-review committee." Chicago Trust Co. v. Cook County Hospital, 298 I1l. App. 3d 396, 406

-10-
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(1998). In this case, defendant concedes that the medicd journa articles were not written
specifically by or for the Committee or for itsexclusive use. Nevertheless, defendant arguesthat the
medical journal articles are privileged under the Act because they were located at the Committee's
request, wereused asaresourcein conductingitsreview, and focused upon aparticular issuearising
from the care given to decedent.

At the outset, we note that the trial court expressed reservations about holding that the
medical journal articles are not privileged, reasoning that producing the articles would reveal the
Committee's "thought process." Nevertheless, the court ultimately concluded that the medical
journal articles are discoverable because they were not initiated, created, prepared, or generated by
the Committee. In thisregard, the court emphasized that the medicd journal articles are available
to the general public, they were not produced as aresult of "internal investigation or study of the
[Committee]," and they were not attached to or referenced by any document authored by a member
of the Committee. We understand thetrial court'srationale; however, we conclude that the medical
journal articlesareprivileged becausethey refl ect the Committee'sinternal review process, including
information gathering and deliberations.

Asnoted above, the A ct hasbeen interpreted to protect agai nst di scl osure of the" mechanisms
of the peer-review process, including information gathering and deliberations." Pietro, 348 111. App.

3d at 549; see also Green v. L ake Forest Hospital, 335 I1l. App. 3d 134, 137 (2002); Chicago Trust

Co., 29811l. App. 3d at 402. Another court noted that the Act protects "the nature and content of an

internal review process." Zajacv. St. Mary of Nazareth Hospital Center, 212 I1l. App. 3d 779, 788

(1991). Here, the agenda for the Committee meeting held on February 22, 2002, specifically states

that assignments would be given for a"[l]iterature search.” The minutes for the February 22 and
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February 28, 2002, meetingsreflect that assignmentswereinfact given for aliterature search ontwo
specific topics. Further, the agendafor the March 26, 2002, meeting lists one of the tasks for that
date as to "[r]eview literature search information." The minutes of the March 26, 2002, meeting
indicate that the literature was "available and provided to the members." Moreover, it was at the
March 26 meeting that an assignment was first given to develop recommendations and an action
plan. The Action Plan contains recommendations related to the topics discussed in the medical
journal articles. In her deposition, Rich confirmed that the medical journal articles were obtained
through research by members of the Committee. She also stated that the articles were " specific” to
decedent's case. Undoubtedly then, obtaining the medical journal articles constituted "information
gathering" related to decedent's care and thus was part of the "mechanism" of the peer-review
process. See Webster's Third New International Dictionary 1401 (2002) (defining "mechanism” as
"aprocess or technique for achieving aresult sometimes by cooperative effort").

In addition, although thetrial court correctly noted that the medical journal articleswere not
attached to any document authored by aCommittee member, therecord reflectsthat the articleswere
used by the Committee in its deliberations. The term "deliberation” has been defined as "a
discussion and consideration by a number of persons of the reasons for and against a measure.”
Webster's Third New Internaional Dictionary 596 (2002). The evidence cited in the previous
paragraph illustrates that the Committee obtained the medical journal articles as a result of
assignmentsgiven during Committee meetings. The minutesfrom those meetings establish that the
medical journal articles were addressed when developing the Action Plan. Infact, the Action Plan
includes recommendations related to the topics discussed in the medical journal articles. Thus, the

medical journal articles contributed to the Committee's deliberations in that they were obtained as
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part of the information-gathering process and they were considered prior to the development of the
Action Plan. Asaresult, their disclosure would reveal the Committee's "internal review process,”
and thetrial court erredin ruling that they are not privileged under the Act.

While our holding is seemingly at odds with precedent stating that the Act does not protect
information generated before the peer-review process begins (see Webb, 347 I1l. App. 3d at 825;

Chicago Trust Co., 298 I1l. App. 3d at 403; Grandi, 261 Ill. App. 3d at 556; Menoski v. Shih, 242

1. App. 3d 117, 120-21 (1993)), a closer examination of Roach, 157 Ill. 2d 29, a case from our
supreme court explaining the rationale for such arule, indicates that thisis not the case. In Roach,
the supreme court determined that information obtained prior to the commencement of the peer-
review process cannot be transformed into privileged information by later reporting it to a peer-
review committee. Roach, 157 11l. 2d at 41. Absent such arule, the court reasoned, "ahospita could
effectively insulate from disclosure virtually all adverse facts known to its medical staff,” thereby
providing "scant incentive for advancing the goal of improved patient care” and effectively
subverting the purpose of the Act. Roach, 157 1ll. 2d at 41-42. The concernsimplicated in Roach
are not present here. The medical journd articles did not reference decedent's care. Indeed, the
medical journal articles could not reference the care administered to decedent, because they existed
before decedent sought treatment at Rush-Copley. Asaresult, applyingthe privilegeto the medical
journal articles would not frustrate the Act's goal of improved patient care, because doing so would
not conced any "adverse facts' known to defendant's medical staff about decedent'scare. Itisthis
fact that distinguishesthis case from the authorities cited by plaintiff in hisbrief. All of those cases
involveinformation generated by the defendant hospital'smedical staff about the patient or personnel

atissue. SeeWebb, 347 I1l. App. 3d 817 (addressing the applicability of the Act's privilege to an
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"occurrencesummary” authored by the hospital'sformer risk manager and four memorandaauthored
by the same individua summarizing interviews with four doctors, including one of the patient's

treating physicians); Chicago Trust Co., 298 I1l. App. 3d 396 (addressing applicability of the Act's

privilege to "incident and situationd reports' authored by the hospital's medical staff regarding the

patient); Grandi, 261 IIl. App. 3d 551 (addressing the applicability of the Act's privilege to

conversations between the hospital's administrator, a licensed nurse, and a doctor regarding the
patient's care); Menoski, 242 1ll. App. 3d 117 (addressing whether the trial court was entitled to
conduct an in camera inspection to determine whether the Act's protection applied to information
regarding a hospital's decision to grant privileges to the defendant doctor).® In fact, we find that
denying the application of the privilege to the medical journal articles would actually frustrate the

goals of the Act. See Willing v. St. Joseph Hospital, 176 11l. App. 3d 737, 744 (1988) ("[T]he

¥ Aside from the distinction noted above, it also appears that none of these courts relied
exclusivdy on the fact that the documents were prepared prior to the commencement of the peer-
review process. See Webb, 347 11l. App. 3d at 826-27 (holding that the Act did not protect from
disclosure the documents at issue because they were prepared in part to identify any issues of

liability); Chicago Trust Co., 298 I1l. App. 3d at 403-04 (noting that affidavits submitted in support

of applying Act'sprivilegeto certain documentswere contradictory); Grandi, 261 I11. App. 3d at 556

(rejecting application of Act because of alack of evidencethat theinformation at issue was obtained
at the request of a peer-review committee). Moreover, the principal issuein Menoski did not even
involve the applicability of the Act but, rather, whether the trial court abused its discretion in

ordering production of the documents at issue for an in camerainspection. Menoski, 242 111. App.

3d at 120.
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privilege will be accorded only after each document is scrutinized in light of the Act's purpose”).
In this regard, revealing aspects of the Committee's thought process would discourage medical
personnel from openly discussing their colleagues’ actions. See Roach, 157 1lI. 2d at 40.

Plaintiff also argues that the medical journal articles are not privileged because the Act
protects only documents and information generated specificdly for the use of a peer-review
committee. See Green, 335 Ill. App. 3d at 137. It is true that the medical journal articles were
"generated" by persons other than members of the Committee. Nevertheless, under the facts of this
case, we do not believe that this factor bars the application of the privilege to the medical journal

articles, for it is not the contents of the medical journal articles themselves that is Sgnificant but,

rather, the manner in which the Committee used the medical journal articles and what ther use
would reveal about the Committee'sinternal review process. Inthisregard, we emphasize that the
medical journal articleswerelocated asaresult of research conducted by membersof the Committee
during its review of decedent's medical care. The articles were circulated to the entire Committee
during its review of decedent's medical care. Further, areview of the medical journd articlesin
conjunction with the Action Plan indicates that the articles were utilized by the Committee in
formulating some of itsrecommendations. Thus, affording the Act'sprivilegeto themedical journa
articles protectsthe Committee'sinternal thought process, aprocessthat is unigueto the Committee
with respect to decedent's care. For the aforementioned reasons, wereverse the trial court's ruling
that the medical journal articles are not privileged under the Act.
2. Action Plan/Cross-Appeal
With respect to the Action Plan, we must determine if the entire Action Plan is privileged,

only part of the Action Planisprivileged, or noneof the Action Planisprivileged. Defendant asserts
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that theentire Action Plan isprivileged becauseit consistsonly of "recommendations’ and it neither
makes any changes to hospital policy nor directs that any actions be taken. In support of this
position, defendant relies principally upon Ardisana, 342 Ill. App. 3d 741. In his cross-apped,
plaintiff argues that neither the express language of the Act nor case law applying the Act supports
the trial court's ruling that only the implemented recommendations of a peer-review committee's
action plan are discoverable. Instead, plaintiff insists that the entire Action Plan is discoverable.
Ardisanaisinstructive to thisissue.

In Ardisana, the plaintiff filed a medical malpractice action against the defendant hospital.
During discovery, the plaintiff asked the defendant to produce " ‘[a]lny and all writings, memos or
documents pertaining to any conclusions or fina recommendations for any peer review process,

including the Department of Surgery, pertaining to [the plaintiff].'" Ardisana, 342 Ill. App. 3d at

743-44. Thetria court found that the requested documents were discoverable, but the defendant
refused to produce them, on the ground that they were privileged under the Act. On review, the
appellate court reversed. Ardisana, 342 11l. App. 3d at 747. Thecourt stated that the "results’ of the
peer-review process, which it defined as the "ultimate decisions made or actions taken by [
committee, or [a] hospital,” are not privileged. Ardisana, 342 I1l. App. 3d at 747. However, it held
that "recommendations and internal conclusionsof peer-review committees, which may or may not

lead to those results, are not discoverable” (Emphasisin original.) Ardisana, 342 1ll. App. 3d at

747. In support of its holding, the court cited the"plain language” of the Act, which provides that
" 'recommendations’ used in the course of internal quality control” are protected from disclosure.

Ardisana, 342 I1l. App. 3d at 747; see 735 ILCS 5/8--2101 (West 2004). Thus, Ardisanastandsfor

the proposition that, although the " ultimate decisions made or actions taken" asaresult of the peer-
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review process are not protected from disclosure under the Act, a peer-review committee's
"recommendations and internal conclusions’ that may or may not lead to those changes are
privileged.

In this case, the Action Plan consists of various "risk reduction strategies” identified by a
peer-review committee of defendant hospital.” As noted, the trial court determined that some of
these recommendations were implemented and some of them were not. The trial court, citing
Ardisana, held that the Action Plan's"recommendationswhich led to therevisions of proceduresfor
medical staff at thehospital" arenot privileged becausethey constitute " ultimate decisionsand action
taken which were adirect result of the plan and acted upon by the hospital without in [sic] any other
formal processof implementation.” Werespectfully disagreewiththetrial court'sanalysis. Instead,
we conclude that although the Action Plan was the Committee's "final report,” it is protected from
disclosure under the Act.

In support of our conclusion, we reproduce the following lengthy, but informative, colloquy
from Rich's deposition regarding the sentinel-event process:

"Q. [Plantiff'sattorney:] So then what would typically happen at the sentinel event
meetings or what is the next step after they have been convened?

A. [Rich;] We convene the meetings. The first meeting is mostly about
confidentiaity, mostly about the process, cause analysis, al of the explanation of what this
team involves because the core team is not only the core members but it is any ad hoc

members that need to be pulled in in direct relationship to this case.

* Inthetrial court, plaintiff disputed whether the Committee was a peer-review committee.

He does not renew this argument in this appeal.
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So then the meeting would convene and we would then have assignments and then
wewould reconvene and work on assignments and seeif any further assignmentsare needed
and it just kind of keeps going from there.

Q. Asmany as are needed?

As many as are needed.
It could be one. It could be a number?

That's correct.

o > 0o »

Okay. Everybody comes back having done their assignments and then you talk
again?

A. To seeif anything further needs to be looked at.

Q. Then what?

A. Sometimes assignments would come out of it that would readly have no
relationship to this case but maybe it came up during the cause analysis and the
brainstorming. Maybe something came up that even though it had no direct relationship,
core rdationship to the case it still could be an assignment.

Q. Then what?

A. Okay. Then we would continue to do this until we felt we had exhausted
everything or we had completed our cause analysis and we had exhausted action plans or
action items that needed to be exhausted as was brought out in the brainstorming.

Q. Then what?

A. Then the action plans would have implementation dates and outcome

expectations.
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Who would write the action plans?
The team.

Okay.

The team does them.

So maybe somebody would have afirst draft, bring it to the team?

> 0 » © » 0O

Actualy thefirst draft might come back two or threetimes. 1t might come back,
and then there might be some taken off and some added. So there might be revisions, two
or threerevisions.

Q. Until everybody agrees?

A. Correct.

Q. And then that'sthe final plan?

A. That'sthefinal plan and then, of course, we have outcomes management which
then is follow-up.

Q. So--

A. And usually we would have ameeting again or at least not necessarily ameeting
but contact to be sure that the action items are being done.

Q. Thefinal plan would havewhat, if anything, was going to be changed, right?

A. Or recommended changes, uh-huh.

Q. Recommendations or suggestions for changes?

A. Correct.

Q. Andthat'sin al of these meetings. Therewould always be afina plan?

A. Correct.
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Q. And then it would be implemented one way or another?

A. Correct.

Q. | understand. And now you have told us about the procedure?

A. Or adecision why it didn't need to be implemented.”
As this passage suggests, the ideas that eventually formed the Action Plan were discussed prior to
being put in awritten format. Oncetheteam formulated theseideas, they wereincorporated into the
Action Plan, and a decision was made on which, if any, toimplement. Thiscorrespondswith Rich's
supplemental affidavit, in which she statesthat the Action Plan consists of "asummary of al of the
issues considered by the [Committee] along with suggestions for risk reduction strategies.”
Although Rich did not state at her deposition who decides which ideas are implemented and who
implements the elements of the Action Plan, she related in her supplemental affidavit that the
Committee"doesnot actually makeany changesin policy or practicebut only providessuggestions.”
Rich elaborated that the Action Plan does not reflect changes made as a result of the Committe€'s
review. Rather, "others, including medical staff, *** decideif changesin policy or practice will be
made." Thus, contrary to thefinding of thetrial court, the evidence establishes that the Action Plan
merely consistsof "recommendationsor internal conclusions' that may or may not result in changes.
Accordingly, this information is protected from disclosure under the Act. However, any actual
changes, such as modificationsto hospital policy or procedure, that were adopted asa direct result
of the recommendations and internal conclusions in the Action Plan must be disclosed, as they
constitute the "ultimate decisions made or actions taken" as a result of the peer-review process.
Ardisana, 342 Ill. App. 3d at 747. Even less formal decisions or actions taken here, such as the

issuance of staff reminders, the revision of ajob description, and the reformatting of areport form,
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must be disclosed, as the evidence suggests that they were taken as a direct result of the
recommendations in the Action Plan.

We emphasize, asdid the court in Ardisana (342 I11. App. 3d at 747), that the Act expressly

protects from disclosure "[alll *** recommendations’ of a peer-review committee. (Emphasis
added.) 735 ILCS 5/8--2101 (West 2004). The plain language of the Act does not distinguish
between implemented and unimplemented recommendations. Plaintiff suggests that such an
interpretation impermissibly broadens the scope of the Act. According to plaintiff, it is not the
"general category of 'recommendations' that is privileged, but rather recommendations 'used in the
course of internal quaity control or of medical study for the purpose of reducing morbidity and
mortdlity, or for improving patient care.'" Plaintiff contends that the Action Plan was not "used in
the courseof internal quality control.” Rather, plaintiff insists, the Action Plan was mandated by the
JCAHO and prepared "after completion of the peer review process. Plaintiff's position is
unpersuasive. A review of the 33 documentswithheld indicates that the Committee was concerned
with how to prevent the recurrence of atragedy similar to the onethat befell decedent. Indeed, Rich
stated in her initial affidavit that the sentinel-event process was commenced in this case because
decedent's death was unexpected. She added that the purpose of the process wasto satisfy JCAHO
requirementsand "to provideinternal quality control in order to reduce morbidity and mortality and
toimprove patient careat the hospital." Rich also stated in her deposition that theissueswith which
the Committee dealt involved quality improvement. The ideas discussed by the Committee were
then incorporated into the Action Plan. In turn, the Action Plan was used by others to implement

procedures with the hope of preventing smilar tragedies in the future. Thus, contrary to plaintiff's
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argument, the evidence establishes that the recommendations outlined in the Action Plan werefor
"internal quality control."

Inlight of our finding that the Action Plan was used in the course of internd quality control,
the fact that the Action Plan may have been mandated by the JCAHO isared herring. Rich stated
in her affidavit that defendant is accredited by the JCAHO. According to Rich, the JCAHO is"a
non-profit organi zation which critiquesand assessesall hospitalsinthe United Statesand determines
whether they should be accredited.” Rich further stated that, "[i]f the JCAHO became aware of a
sentinel event occurring at a hospital and the hospital did not conduct an acceptable root cause
analysis and action plan, the hospita was at risk for beng placed on an Accreditation Watch,

jeopardizing its accreditation.” As the supreme court noted in Niven:

"Without the materials the [JCAHQO] would not accredit Illinois hospitals, and thus
there would be no such thing as an accredited hospital. The grant of confidentidity to
‘accredited hospitals would therefore be ameaninglessact. Thiscourt will not presume that
the legidlature intended a meaningless act." Niven, 109 Ill. 2d at 367.

While the Niven court was speaking in the context of documents in the possession of the JCAHO
and sought by the plaintiff, the same rationale applies here. Absent hospital compliance with
JCAHO mandates regarding sentinel events, there would be no accredited hospitalsin Illinois and
therewould be no need for thelegislatureto haveincluded accredited hospitalsinthe Act'scoverage.
Thisabsurd result could not have been intended by the legislature, especially here, wherethe Action

Plan also was used in the course of internal quality control. Cf. Ekstrom, 197 I1l. App. 3d at 128-29

(holding that the Act did not exempt from discovery information pertaining to compliance with
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JCAHO guidelines and standards since the records were not necessarily the type of materials to
which the Act is applicable).

Tobesure, thereare cases predati ng Ardisanathat contain language that could beinterpreted
as holding that a peer-review committee's "final report” is not protected from disclosure under the
Act. However, Ardisanaclarified thispoint. Moreover, acloser examination of these casesreveals

that they are not incompatible with either our holding or Ardisana. For instance, in Chicago Trust

Co., 298 11l. App. 3d at 406, the court determined that certain documents were not privileged under
the Act. In the course of its discussion, the court stated that the Act "does not protect against
disclosure of the peer-review committee's recommendations after completion of the peer-review

process.” Chicago Trust Co., 298 I1l. App. 3d at 405. Nevertheless, the precise holding of the case

was that the documents in question were not protected from disclosure under the Act because they

werenot initiated, created, prepared, or generated by a peer-review committee. Chicago Trust Co.,

298 I1l. App. 3d at 405. More important, a review of the descriptions of the documents ordered

produced in Chicago Trust Co. suggests that they were not the "recommendations and internd

conclusions" of the peer-review committee itself. Chicago Trust Co., 298 Ill. App. 3d at 399

(describing the documentsin question). Rather, they were the "ultimate decisions made or actions
taken" in response to the peer-review committee's action plan. In fact, one of the documents
expressly referenced that it was written in response to an "action plan,” and the hospital conceded

that the documents "represent the results” of the peer-review process. Chicago Trust Co., 298 III.

App. 3d at 399, 405. Therefore, Chicago Trust Co. actually supports our analysis.

It isalso significant that the three cases cited by Chicago Trust Co. for the proposition that

the Act does not protect against disclosure of a peer-review committee's recommendations (see
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Richter v. Diamond, 108 IIl. 2d 265, 269 (1985); Willing, 176 Ill. App. 3d 737, 743; Gleason v. $t.

Elizabeth Medical Center, 135 Ill. App. 3d 92, 95 (1985), overruled on other grounds, Reagan v.

Searcy, 323 111. App. 3d 393 (2001)) predatethe amendment to the A ct that added protection for such
"recommendations.” See Pub. Act 89--393, 815, eff. August 20, 1995 (amending 735 ILCS
5/8--2101 (West 1994)). In any event, we do not interpret any of the casesrelied on by the court in

Chicago Trust Co. to hold that recommendations made by a peer-review committee are not

privileged.

In Richter, the supreme court held that information relating to "the nature and extent of
restrictions’ imposed upon a physician's privileges was not protected under the Act. Richter, 108
I11. 2d at 269. In so holding, the court noted that "restrictionsimposed by a hospital on aparticular

doctor's privileges to practice there may result from or be the consequence of the peer-review

process, or of other internd methods of monitoring and reviewing hospital activity." (Emphasis
added.) Richter, 108 Ill. 2d at 269. Thus, Richter did not hold that recommendations made by a
peer-review committee are not privileged. Rather, it supports the proposition that the "ultimate
decisions made or actionstaken," i.e., therestrictions placed on a physician in response to the peer-
review process, are not privileged under the Act. Richter, 10811l. 2d at 269. The Richter court cited

Gleason in support of itsholding. Richter, 10811l. 2d at 269-70. In Gleason, the court held that the

defendant hospital wasrequiredto respond to interrogatories seeking information regarding the steps
the hospital took to supervise a physician after depositions were taken in other mal practice cases
filed against the physician. Gleason, 135 1. App. 3d at 94-95. In Gleason, there was no evidence
that any of theinformation sought by the plaintiff'sinterrogatoriesinvol ved the work product of any

review committee. In fact, the court stated that the plaintiff "does not seek information or reports
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of the type protected by the statute, but, rather, concerns only actions taken by the hospital” as a
result of the peer-review process. (Emphasisadded.) Gleason, 13511l. App. 3d at 94-95. Therefore,
Gleason does not hold that recommendations made by a peer-review committee are discoverable.
Nor doweinterpret Willing as holding that recommendations made by a peer-review committeeare
not privileged. Inthat case, the court consdered whether certain documents, including aphysician's
applicationsfor appointment and | etters of resignation or withdrawal, were protected from disclosure
under the Act. In finding that the documents were not so privileged, the court specifically
determined that the physician's applicationsfor appointment and | etters of resignation or withdrawal
were either "antecedent or subsequent to" but not part of the peer-review process. Willing, 176 111.
App. 3d at 743. The court stressed that "records and documents are protected under the Act if they
are utilized as part of the peer-review process and not asaresult or consequencethereof.” Willing,
176 11I. App. 3d at 744.

A morerecent case, Green, 335111. App. 3d 134, addressed whether documentsfromanurse's
personnel file, including asuspensionform, wereprivileged under the Act. Thespecific holdingwas

that the suspension form was not "generated for the use of a peer-review committee" and therefore

was not privileged. Green, 33511l. App. 3d at 137. However, citing to Chicago Trust Co., the court
aternatively held that, evenif thenurse's suspension wasrecommended by apeer-review committee,
"such afinding would not be protected from disclosure because the recommendati ons and findings
of a peer-review committee are not privileged under the Act." Green, 335 Ill. App. 3d at 138.
Despite this language, Green does not support the proposition that a peer-review committee's
"recommendations or internal conclusions' are not privileged under the Act. Thefact of the matter

isthat the nursein Green was suspended. Green, 335111. App. 3d at 135. Thus, the suspensionform
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would not be privileged under the Act becauseit represented the" ultimate decisions made or actions
taken."

The language used in the aforementioned cases, parti cularly Chicago Trust Co. and Green,

hasled to some confusion. However, aswe discuss above, these cases ultimately support Ardisana
aswell asour holding in thiscase. That is, the plain language of the Act protects from disclosure
any recommendationsmadeand internal conclusionsreached by apeer-review committee, regardliess
whether they are implemented. However, any actual changes, such as modifications to hospital
policy or procedure, that are adopted as a direct result of the committee's recommendations and
internal conclusions must be disclosed, as they constitute the "ultimate decisions made or actions
taken" asaresult of the peer-review process. Accordingly, wereversethetrial court'sorder requiring
defendant to produce the Action Plan. In this case, the Action Plan consists only of
"recommendations and internal conclusions.” Therefore, it is privileged in itsentirety.
3. Contempt

We next address the status of the contempt order. "Requesting that a trid court enter a
contempt order is a proper procedure to seek immediate appeal of atria court's discovery order.”
Ardisana, 342 I1l. App. 3d at 749. Likethe defendant in Ardisana, defendant's decisionin this case
not to produce the documentsin question was not contemptuousof thetrial court'sauthority. Rather,
defendant's refusal to tender the requested documents was made in good faith and based on sound
legal arguments. Wetherefore vacate the order finding defendant in contempt and imposing a$100
fine.

B. Case No. 2--07--1272
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Case No. 2--07--1272 concerns the three questions certified by the trial court. The first
guestionasks, " Isthe applicability of theMedical StudiesAct privilegeto apeer review committee's
final report dependent upon 'implementation’ of that report by later, non peer review committees?”
As our analysis with respect to the issues in case No. 2--07--0717 indicates, to the extent that the
"final report” consists solely of "recommendations and internal conclusions' of the peer-review
committee, it is irrelevant whether a non-peer-review committee later "implements' one of the
recommendations.

Although the parties do not directly address the second and third certified questionsintheir
briefs, we address them. Question two asks, "Is the discoverability of apeer review committee's
final report dependent on later use of the report by other, non peer review departments?' Again, we
emphasizethat, if the peer-review committee'sfinal report consists solely of "recommendationsand
internal conclusions,” itisnot discoverable even if thefinal report isdisclosed to anon-peer-review
committee. See7351LCS5/8--2102 (West 2004) ("Thedisclosure of any such information or data,
whether proper, or improper, shal not waive or have any effect upon its confidentidity,

nondiscoverability, or nonadmissbility"); Webb, 347 111. App. 3d at 825, quoting Chicago Trust Co.,

298 111. App. 3d at 405 ("A document that ‘was initiated, created, prepared, or generated by apeer-
review committe€ is privileged under the Act, 'even though it was laer disseminated outside the
peer-review process "). Whether itis"used" by such acommitteeisagainirrelevant. However, any
actual changesthat were adopted as adirect result of therecommendations and internal conclusions
in the action plan must be disclosed, as they are the "ultimate decisions made or actions taken" as

aresult of the peer-review process. Ardisana, 342 1ll. App. 3d at 747. Thethird certified question

asks, "If alater, non peer review committee considers whether to take action as aresult of afina
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report, does the Medical Studies Act protect disclosure of the final report they used or any other
materids that they considered?' The answer to this question is dependent upon the origin and
contents of the information. As noted above, any information that is privileged under the Act is
protected from disclosure even if it isdisseminated or used outside of the peer-review process. 735
ILCS 5/8--2102 (West 2004). Thus, the "final report” and "other materials’ would have to be
examined individualy.
[1l. CONCLUSION

For the reasons set forth above, we reverse the ruling of the trial court requiring defendant
to produce the medical journal articles and the Action Plan. Further, we vacate the order finding
defendant in contempt and the accompanying fine. We remand this cause for further proceedings.

No. 2--07--0717, Reversed in part and vacated in part; cause remanded.

No. 2--07--1272, Certified questions answered; cause remanded.

BOWMAN and O'MALLEY, JJ., concur.
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