TH RD DI VI SI ON
March 19, 2008

No. 1-07-2302

Inre KJ. and S.J., Mnors, Appeal fromthe

Circuit Court of

Sandra O aka,
Judge Presi di ng.

)
(The People of the State of Illinois, g Cook County
Petitioner- Appel |l ee, g
v )
Di ana Benavi des, g Honor abl e
)

Respondent - Appel | ant) .

PRESI DI NG JUSTI CE QUI NN del i vered the opinion of the court:

Fol | ow ng March 24, 2003, and May 7, 2003, hearings, the
circuit court found respondent unfit as a parent to S.J., born
August 31, 2000, and K.J., born January 11, 2002, respectively,
pursuant to sections 2-3(1)(b) and 2-3(1)(c) of the Juvenile
Court Act of 1987 (705 ILCS 405/2-3(1)(b), (c) (West 2004)). The
circuit court adjudicated the mnors wards of the State and
pl aced them under the guardi anship of the Departnment of Children
and Fam |y Services.

On July 20, 2005, the State filed a petition to term nate
respondent's parental rights to S.J. and K J. and to appoint a
guardian with a right to consent to their adoption. The grounds
for the petition consisted of violations of sections 1(D)(b),
1(D)(k), and 1(D)(m of the Illinois Adoption Act (Adoption Act)
(750 ILCS 50/1(D(b), (D(k), (D(m (West 2004)) and section 2-



29 of the Juvenile Court Act (705 ILCS 405/2-29 (West 2004)).

On May 5, 2006, respondent filed a demand for a jury trial
on the merits of the petition to term nate her parental rights.
Respondent filed a menorandum of |aw in support of her petition
on June 10, 2006. The mnors and the State filed nenoranduns in
opposition on June 23, 2006, and July 14, 2006, respectively.
Fol |l owi ng oral arguments on July 20, 2006, the circuit court
deni ed respondent's jury denmand.

Thereafter, the circuit court conducted a trial on the
merits of the petition to term nate respondent's parental rights
on August 31, 2006, Septenber 12, 2006, June 1, 2007, June 4,
2007, July 20, 2007, and July 24, 2007. Follow ng the June 4,
2007, hearing date, the circuit court held that the State proved
by clear and convincing evidence that respondent failed to make
reasonabl e progress toward the return of the mnors within nine
nmont hs of the adjudication of neglect in violation of section
1(D)(m(ii) of the Adoption Act. Subsequently, on July 24, 2007,
the circuit court entered an order term nating respondent's
parental rights as to S.J. and K J.*

On appeal, respondent solely contends that the circuit court
erroneously denied her demand for a jury trial. In doing so,
respondent argues that she had a right to a jury trial under the

I[1linois Constitution. She also contends that a right to a jury

The circuit court also term nated the father's parental
rights in the sane order. The father's rights are not at issue

bef ore us.



trial arose under the seventh anmendnent and due process cl ause of
the United States Constitution. However, this court has
previously rejected these very argunents, and thus we affirmthe
circuit court's judgment.

In In re Weinstein, 68 Ill. App. 3d 883, 886 (1979), this

court noted that neither the Juvenile Court Act nor the Adoption
Act provided for a trial by a jury. This court thus determ ned
that the absence of such a provision in either Act denoted that
"the legislature intended not to allow a jury trial in juvenile

proceedings.”" In re Winstein, 68 Ill. App. 3d at 886.°

Further, as this court acknow edged, proceedi ngs under the
Juvenil e Court Act and Adoption Act were created by statute and

were unknown at comon law. |n re Winstein, 68 Ill. App. 3d at

887, citing In re Fucini, 44 111. 2d 305 (1970). Thus a

constitutional guarantee to a jury trial does not extend to such

statutory proceedings. In re Winstein, 68 Ill. App. 3d at 887,
citing Gty of Monnouth v. Pollution Control Board, 57 Ill. 2d
482 (1974).

Finally, this court addressed whether a parent's right to a

2 W note that on April 8, 2003, the Illinois House of
Representatives rejected H B. 1507, which proposed anendi ng the
Juvenil e Court Act (705 ILCS 405/2-13.2) to grant parents the
right to demand a jury trial in proceedings on petitions seeking
(1) a finding that a mnor is neglected, abused or dependent, or
(2) a finding that a parent is unfit and that it is in the best
interest of the child to termnate parental rights.
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jury trial was inplicit in the concept of due process. Relying

on the United States Suprenme Court's holding in MKeiver v.

Pennsyl vania, 403 U.S. 528, 29 L. Ed. 2d 647, 91 S. C. 1976

(1971), this court first noted that " 'fundamental fairness' is
the due process requirenent in juvenile proceedings.” Inre
Weinstein, 68 Ill. App. 3d at 887. This court then observed that

the Suprenme Court enphasized in MKeiver that notice, counsel
confrontation, cross-exam nation, and standard of proof, but not
ajury trial, were required in juvenile proceedi ngs under the

concept of due process. In re Winstein, 68 Ill. App. 3d at 887-

88. In making that observation, this court stated, "Although the
deci sion in MKeiver involved a juvenile delinquency proceeding,
inplicit in the rationale of the holding is that a jury trial is

not a fundanmental concept of due process.” In re Winstein, 68

I1l. App. 3d at 888; see also Inre T.B., 933 P.2d 397 (U ah App.
1997) (nei ther Utah | aw nor federal due process guarantees the
right to a jury in proceedings to termnate parental rights).

We agree with the analysis in In re Winstein. Article I,

section 13, of the Illinois Constitution provides that "[t]he
right of trial by jury as heretofore enjoyed shall remain
inviolate.” Ill. Const. 1970, art. |, 813. As our suprene court
has held, this provision guarantees the right to a jury trial as
it existed at common law at the tine of the adoption of the 1970

constitution. People ex rel. Daley v. Joyce, 126 111. 2d 209,

215 (1988). Conversely, the constitutional right to a jury trial

does not apply to statutory proceedi ngs that were unknown at the
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common |aw at the time of the adoption of the 1970 constitution.

People ex rel. O Milley v. 6323 North LaCrosse Avenue, 158 |11

2d 453, 457 (1994).
In 1913, our suprenme court explicitly stated that the right
to ajury trial did not extend to juvenile proceedi ngs because it
'is not a proceeding according to the course of the common | aw
in which the right of a trial by jury is guaranteed, but the

proceeding is a statutory one." " Lindsay v. Lindsay, 257 II|

328, 335 (1913). Moreover, our suprene court asserted in In re
Fucini, 44 1l11. 2d at 311, that the Juvenile Court Act is of

statutory origin. Consequently, the right to a jury trial did

not extend to juvenile court proceedings. In re Fucini, 44 II11.
2d at 308. In In re Jones, 46 Ill. 2d 506, 508 (1970), our
suprene court reiterated that the Illinois Constitution does not

require a jury trial in proceedings under the Juvenile Court Act.
In the nmenorandum filed in the circuit court in support of

respondent's jury demand, respondent’'s counsel pointed out that

the Juvenile Court Act, including the Juvenile Court Act of 1987,

has been anended since this court's holding in In re Winstein to

provide jury trials for certain juvenile delinquency cases. See
705 | LCS 405/5-810(3), 5-815(d), 5-820(d) (West 2006). However,
the silence of the anmendnents as to jury trials in parental

term nation cases supports this court's holding in In re
Weinstein that the legislature did not intend for a parent to
have a right to a jury trial in cases such as the one at bar.

See R D. Masonry, Inc. v. Industrial Commin, 215 I1l. 2d 397, 404
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(2005) ("Arelated principle is that where the |egislature
chooses not to anend terns of a statute after judicial
construction, it will be presuned that it has acquiesced in the
court's statenment of l|legislative intent").

Further, Illinois courts have recognized that the seventh
anmendnent of the United States Constitution relates only to the
courts of the United States and that the states, so far as
concerns the seventh anmendnent, are left to regulate trials in

their owm courts in their owm ways. People v. Kelly, 347 111

221, 229 (1931). This recognition stens fromthe United States
Suprene Court determnation that the first 10 anendnents,
i ncludi ng the seventh anendnent, do not concern state action, but

deal only with federal action. Mnneapolis & St. Louis RR Co.

v. Bonbolis, 241 U S. 211, 217, 60 L. Ed. 961, 963, 36 S. C

595, 596 (1916) ("[T]he seventh anmendnent applies only to
proceedings in courts of the United States and does not in any
manner what ever govern or regulate trials by jury in state courts
or the standards which nust be applied concerning the same"); see

al so Gsborn v. Haley, 594 US. _ ,  n.17, 166 L. Ed. 2d 819,

844 n.17, 127 S. . 881, 900 n.17 (2007). Further, the right to
ajury trial articulated in the United States Constitution does
not extend to states through the fourteenth amendnent. Bublitz
v. WIkins Buick, Mazda, Suzuki, Inc., 377 IIl. App. 3d 781, 784
(2007) .

We thus find no error with the circuit court's decision to

deny respondent's petition for a jury trial.
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Finally, we note respondent does not raise an insufficiency
of evidence claimin her brief. As such, she has waived that
issue for review. 210 IIl. 2d R 341(h)(7).

Accordingly, we affirmthe judgnment of the circuit court of
Cook County.

Affirmed.

GRElI MAN and CUNNI NGHAM JJ., concur.



