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No. 1-07-1952

PROVENA HEALTH and PROVENA HOSPI TALS, ) Appeal fromthe
) Circuit Court of
Plaintiffs-Appellants, ) Cook County.
)
V. )
)
| LLI NO S HEALTH FACI LI TI ES PLANNI NG )
BOARD, | LLINO S DEPARTMENT OF PUBLIC )
HEALTH, SHERMAN HOSPI TAL, SHERVAN )
HEALTH SYSTEMS, and REEVEN J. ELFMAN, ) Honor abl e
) Peter J. Flynn,
Def endant s- Appel | ees. ) Judge Presi di ng.

JUSTI CE WOLFSON del i vered the opinion of the court:

The Illinois Health Facilities Planning Board (Board)
approved a certificate of need (CON) permt for Shernan Hospital
and Sherman Health Systens (Sherman) to discontinue its old
hospital facility in east Elgin, Illinois, and construct a new
facility in west Elgin. Provena Health and Provena Hospitals
(Provena) operate the only other hospital in the planning area,
| ocated in west Elgin. Provena filed a conplaint for
adm ni strative review opposing the constructi on of Sherman’s new
hospital, contending it woul d have a devastating inpact on
Provena Saint Joseph Hospital (St. Joseph). W are called onto
deci de whether the Board s decision to grant the permt was
clearly erroneous. It was not.

FACTS

On Cctober 24, 2005, Shernman subnmitted to the Board its
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application for a permt to construct a new hospital at 1425
North Randall Road in Elgin. The site for the proposed project
is approximately 4.5 mles fromits current |ocation at 934
Center Street in Elgin. The new facility would contain all the
services offered at the existing hospital. A small portion of
the old facility would remai n open for scheduling, outpatient
testing, and imedi ate care; the older functionally obsolete
bui | di ngs woul d be denolished. The Board treated the application
as a proposal for the discontinuation of the old hospital and
construction of a new hospital. The estimted cost of the

proj ect was $310, 352,103. Shernman proposed decreasing the total

nunber of beds from 363 in the old hospital to 263 in the new

hospital. The beds woul d be divided as foll ows:
Service Exi sting Beds Proposed Beds
Medi cal / Sur gi cal 293 196
Pedi atrics 18 9
Qostetrics 24 28
I nt ensi ve Care 28 30
Tot al 363 263
Pursuant to the Illinois Health Facilities Planning Act

(Act), 20 ILCS 3960/8 (West 2004), Sherman requested a public
heari ng, which was held on Decenber 7, 2005. Menbers of the
public, including |local officials and representatives from
Sherman, Provena, and other hospitals, attended the hearing and
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testified for and agai nst the project.

St. Joseph is located in west Elgin. The Fox R ver
separates St. Joseph from Sherman’s current hospital in east
Elgin. St. Joseph and Sherman Hospital are the only two
hospitals in the planning area. The proposed site for Sherman’s
new hospital is in west Elgin, approximately 3.7 mles north of
St. Joseph, about the sane di stance between St. Joseph and the
current Shernman Hospital.

On February 21, 2006, Provena submtted witten letters and
reports opposing the project, including a study by Deloitte
Fi nanci al Advi sory Services, LLP (Deloitte), concluding the
proposed rel ocation of Sherman woul d cause Provena to | ose $8
mllion or nore annually. Oher reports concluded the nove woul d
af fect patients’ access to Shernman and negatively inpact the
ability of energency responders to transport patients from east
Elgin to Sherman’s proposed new | ocation in west Elgin.

The Board considered the application at a neeting on March
14, 2006. The Board nenbers di scussed area bed needs, the
suitability of alternate |ocations, the infeasibility of
renovating Sherman’s existing facility, and the inpact of the
proposed project on Provena. The Board al so considered the State
Agency Report (SAR) prepared by the Illinois Departnent of Public
Heal t h, which provides staff assistance to the Board. The
Department revi ewed Sherman’s application for conpliance with the

3



1-07- 1952

general reviewcriteria set out in the State regulations. It
found the proposed project "did not appear to be in conformance"
with 7 of the 21 reviewcriteria related to establishnent of the
new hospital in part 1110 of the regulations. 77 Ill. Adm Code
§ 1110 (2003). It found conformance with the nine financial and
econom c feasibility provisions in part 1120 of the regul ati ons.
77 111. Adm Code § 1120 (2003).

Fol |l owi ng the Board neeting, Shernman requested a deferral of
its application to address questions raised by Provena and by the
Board. Sherman’s representatives nmet with Departnent staff on
April 5, 2006, for technical assistance. Sherman submtted a
letter summari zi ng the discussions and proposed a reduction in
t he nunber of beds from 263 to 255. The new total included 189
medi cal / surgi cal beds, 8 pediatric beds, 28 obstetric beds, and
30 intensive care beds. Both Sherman and Provena submtted
additional reports addressing the project’s financial inpact on
Provena. The Departnent submtted a supplenental report to the
Board but did not change its finding that the proposed project
did not appear to be in conformance with 7 of the 21 review
criteria for establishnment of a new hospital in part 1110 of the
regul ati ons.

At its next neeting on June 7, 2006, the Board voted 3-0 to
approve Sherman’s application. On June 15, 2006, the Board
issued a letter to Sherman, stating it approved the permt based
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on the "project’s substantial conformance with the applicable
standards and criteria of Part 1110 and 1120." The Board noted
it considered the Departnent’s findings, the application
materials, the public hearing report, and the testinony before
the Board. It stated the project nmust be obligated by Decenber
7, 2007, and conpleted by June 30, 2010.

Provena filed its conplaint for admnistrative review on
July 13, 2006. Its standing was based on section 11 of the Act,
whi ch all ows any person who is adversely affected by a final
decision of the Board to seek judicial review of the Board’s
decision. 20 ILCS 3960/11 (West 2004). Provena contended the
Board’'s decision to award Shernan a permt would reduce Provena’s
net inconme by $8.7 mllion to $17.7 mllion per year and
potentially cause the closure of St. Joseph Hospital. Provena
noted it had begun a $97 mllion expansi on and noderni zation
project that had been approved by the Board in August 2005.

The circuit court remanded the matter for the Board to
explain its decision to grant the permt to Sherman
"notw t hst andi ng nonconpliance with seven of the eight pertinent
regul atory criteria as reflected in the State Agency Reports.”
The court ordered the permt would remain "in full force and
effect.”

Provena filed a request that the Board consider additional
i nformati on, conduct further proceedings, and reconsider its
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grant of a permt, in light of data that Sherman’s average daily
census of nedical/surgical patients dropped from137.6 in 2004 to
117.2 in 2005. In approving the project, the Board had relied on
Sherman’s projections that its average daily census of

medi cal / surgical patients would increase from137.6 in 2004 to
159.8 in 2011, which would support 188 nedi cal /surgical beds at
an 85%utilization rate.

At a Board neeting on Decenber 21, 2006, Chairperson Lopatka
read into the record a detail ed statenent explaining the Board s
reasons for granting the permt. The Board voted to adopt the
st at ement .

On March 19, 2007, the circuit court remanded the matter to
the Board to determ ne whether it w shed to consider Provena's
subm ssion of information about Sherman’s 2005 utilization rates
or updated ratings by a bond-rating agency. At its neeting on
March 27, 2007, the Board acknow edged having read the materials
and directed its staff to consider whether Sherman shoul d have
submtted the information. On May 2, 2007, the Departnent
informed the Board that Sherman had conplied with the rules on
t he subm ssion of data and there was no evi dence Shernman had
conceal ed any information. The Board voted not to revisit its
deci sion or pursue further proceedi ngs.

On July 5, 2007, the circuit court issued a nenorandum order
and final decision affirmng the Board' s issuance of the permt.
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Provena filed a tinely notice of appeal.
DECI SI ON
| . Review of Board' s Deci sion
On review, an admnistrative agency’ s factual findings are

considered to be prinm facie true and correct. 735 ILCS 5/3-110

(West 2004); Dinensions Medical Center, Ltd. v. Suburban

Endoscopy Center, 298 IIl. App. 3d 93, 99, 697 N E. 2d 1231

(1998); Springwood Associates v. Health Facilities Planning

Board, 269 II1. App. 3d 944, 947, 646 N. E. 2d 1374 (1995).
We believe this case presents m xed questions of |aw and
fact. A mxed question of law and fact "involves an exam nati on

of the legal effect of a given set of facts.” City of Belvidere

v. Illinois State Labor Rel ations Board, 181 I111. 2d 191, 205,

692 N. E. 2d 295 (1998). The Board's decision is, in part, factual
because it involves deciding whether the facts support the

i ssuance of a permt to Sherman. The Board also had to determ ne
the legal effect of its regulations and resolve the potenti al
conflict between the statute and the regul ations. Accordingly,
we apply a clearly erroneous standard of review Gty of

Bel videre, 181 I1ll. 2d at 205.

Under this standard, while the agency’ s decision is accorded
deference, a reviewing court will reverse the decision where
there is evidence supporting reversal and the court "is left with
the definite and firmconviction that a m stake has been
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commtted." AFM Messenger Service, Inc. v. Departnent of

Enpl oyment Security, 198 II1. 2d 380, 393, 763 N E. 2d 272 (2001),

quoting United States v. United States Gypsum Co., 333 U. S. 364,

395, 92 L. Ed. 2d 746, 766, 68 S. Ct. 525, 542 (1948). W review
t he decision of the Board, not that of the circuit court.

Illinois Health M ntenance O gani zati on Guaranty Ass’' n V.

Department of |nsurance, 372 II1l. App. 3d 24, 31, 864 N E.2d 798

(2007) .

The purpose of the Act is "to establish a procedure designed
to reverse the trends of increasing costs of health care
resulting fromunnecessary construction or nodification of health
care facilities.” 20 ILCS 3960/2 (West 2004). Under the Act, no
person may construct, nodify, or establish a health care facility
w thout first obtaining a permt or exenption fromthe Board. 20
| LCS 3960/ 5 (West 2004).

The Board has the power to prescribe rules and regul ations
to carry out the purpose of the Act and to develop criteria and
standards for health care facilities planning. 20 ILCS
3960/ 12(1),(4) (West 2004). The Departnent shall "review
applications for permts and exenptions in accordance with the
standards, criteria, and plans of need established by the State
Board under this Act and certify its finding to the State Board."
20 ILCS 3960/12.2(1) (West 2004). As the CON applicant, Sherman
has the burden of proof on all issues pertaining to its
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application. 77 IIl. Adm Code 8 1130.130(a) (2006).

The Board is to approve and authorize the issuance of a
permt if it finds (1) the applicant is fit, willing, and able to
provi de a proper standard of health care service for the
community, (2) economc feasibility is denonstrated, (3)
saf eguards are provided assuring that the establishnment or
construction of the health care facility is consistent with the
public interest, and (4) the proposed project is consistent with
the orderly and econom ¢ devel opnent of such facilities and

equi pnent and is in accord wth standards, criteria, or plans of

need adopted and approved pursuant to the provisions of Section

12 of this Act. (Enphasis added.) 20 ILCS 3960/6(d) (West

2004) .
Provena contends the Board’'s decision was clearly erroneous
because the Board ignored the Departnent’s findings that the

application did not conformto seven criteria.? Those criteria

contain mandatory | anguage--i.e., "shall not exceed *** unl ess”
"must docunent,"--which Provena says the Board was bound to
fol | ow.

In its two reports, the Departnent found the proposed

'Provena refers to seven of eight "pertinent criteria." W
cannot tell which eight criteria Provena considers to be
"pertinent." However, the Departnent found Sherman net 14

criteria in part 1110 and failed to neet 7 criteria. Provena
cites no authority to support the contention that one criterion
is nore pertinent than any ot her.
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project did "not appear to be in conformance” with seven review
criteria for the establishnment of a new hospital.

Under the criterion for allocation of additional beds, the
appl i cant "nust docunent that access to the service wll be
inproved.” 77 Ill. Adm Code 8§ 1110.320(b) (2001). The
Departnent found Shernan was proposing 39 nore beds than the
historical utilization would justify. Based on the 2005 dat a,
216 beds were needed to reduce the applicant to the Board’' s
target occupancy, 39 fewer beds than the 255 beds proposed by
Sher man.

Under section 1110.530(a)(3), the mnimmsize for a
pediatric unit is 16 beds, 8 nore beds than the 8 beds proposed
by Sherman. 77 I1l. Adm Code § 1110.530(a)(3) (2001).

Under the criterion for variances to bed need, an applicant
(1) "nust docunent that the applicant facility has experienced
hi gh occupancy," (2) "nust al so docunent that the nunber of beds
proposed will not exceed the nunber needed to reduce the
facility’s high occupancy to the target occupancy,” and (3) "nust
al so denonstrate that the proposed nunber of beds will not exceed
t he nunber of beds needed to neet the target occupancy rate over
the next 5 years.” 77 1ll. Adm Code 8§ 1110.530(b) (1) (2001).
The Departnent found the historical utilization for the prior 24
nmont hs was 40.5% for nedical /surgical beds, below the target
occupancy of 85% and 59% for | CU beds, bel ow the target
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occupancy of 60%
Under the location criterion, an applicant "nmust docunent”
(1) that the primary purpose of the project will be to provide
care to the residents of the planning area, and (2) that the
| ocation of the project will not create a maldistribution of beds
and services. 77 Ill. Adm Code § 1110.230(a) (2003). The
Department found the nunber of beds in excess of the Board' s
target occupancy "appears to maintain a nmaldistribution to care
and is not necessary to inprove or nmaintain access."
In its Supplenental Report, the Departnent addressed the

| ocation criterion in reference to the Deloitte report submtted
by Provena:

"The State Agency reviewed the Deloitte Study

and notes it is possible that patients

currently served by PSIJH could find it nore

convenient to utilize the proposed Shernman

facility. It is also true, as stated by the

applicants, that the old canpus wll be used

as a portal for the new hospital. However,

the State Agency finds it conpelling to note

that both hospitals have operated in cl ose

proximty to each other for over 100 years

wi thout financial disaster. It is also true

that 37% of the patient days generated at
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[ St. Joseph] are for services that Sherman
Hospital does not provide (based on 2004
profile data). It also appears that it would
t ake changes in physician patient
rel ati onshi ps to cause the changes envi si oned
by the Deloitte report. Finally, the State
Agency notes it is not the responsibility of
the State Board to maintain market share of
i ndi vi dual providers. However, it is the
State Board's purview to determ ne whet her
access for the residents of the planning area
wi Il be inproved by the proposed new
construction.”

Under the criterion for alternatives to the proposed
project, an applicant "nust docunent” that the proposed project
is the nost effective or |least costly alternative. 77 Ill. Adm
Code 8§ 1110.230(c) (2003). The Departnment found, even with the
reduction in proposed beds from 263 to 255, "[i]t still appears
that a smaller hospital and a smaller nunber of beds would be a
better choice than the alternative proposed.™

Under the criterion for need for the project, "[i]f the
State Board has determ ned need pursuant to Part 1100, the
proposed project shall not exceed additional need determ ned
unl ess the applicant neets the criterion for a variance." 77
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1. Adm Code 8§ 1110.230(d)(1) (2003). |If the Board has not
determ ned need, "the applicant nust docunent that it wll serve
a popul ation group in need of the services proposed and t hat
insufficient service exists to neet the need.”" 77 Ill. Adm Code
8§ 1110.230(d)(2) (2003). The Departnent found the applicants
wer e unsuccessful in addressing the variances to bed-need because
the historical utilization was below the target occupancy for the
prior 24 nonths. Using the 2.3% annual growth factor submtted
by Sherman indicated a need for 6 fewer beds in 2012 (the second
full year after project conpletion) than what was proposed.

Wil e the Departnent found Sherman did not neet this criterion,
the Board is not bound by the Departnment’s findings. Cathedral

Rock of Granite Cty, Inc. v. Illinois Health Facilities Planning

Board, 308 Ill. App. 3d 529, 543, 720 N.E. 2d 1113 (1999).

Under the project size criterion, the applicant "nust
docunent” that the size of a proposed project is appropriate, and
utilization will nmeet or exceed the Board s standards by the
second year of operation. 77 Ill. Adm Code 8§ 1110.230(e)
(2003). The departnent found the proposed project exceeded the
size standards for all departnents except diagnostic radiol ogy,
MRl , nucl ear nedicine, |aboratory, physical therapy, and
respiratory therapy, by a total excess of 63,058 gross square
feet (GSF). It found, based on the average inpatient growth of
4.8% for 2000 to 2003, by the second year after project
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conpletion, the applicants could justify 300 beds--45 nore beds
than the 255 beds proposed by Shernman.
At its neeting following the circuit court’s first remand,
the Board said it reviewed material addressing 21 criteria for
t he establishnment of a new hospital. Al the criteria for the
establ i shnment of open heart surgery and catheterization,
background of the applicant, |ocation, response to the
alternative, nodernization, and financial and econom c
feasibility were net. The Board was aware the nunber of
pedi atric beds was | ess than the m ni nrum standard but said that
criterion "was reviewed by staff for possible revision." The
criterion addressing size of the project was net in 11 of the 17
departnents, subject to the standards set in the rules. The
criteria for bed need, based on inventory, was net for
obstetrics, but not for intensive care, pediatrics, and
medi cal / surgi cal beds. The Board said, "[t]his was mtigated,
however, by full conpliance wth our criterion regarding the
projected utilization of those beds in which the applicant was
fully conpliant.” The proposed total nunber of beds was reduced
from 263 to 255, which fell between the 216 beds cal cul at ed under
t he bed-need formula, and the 299 beds derived fromthe projected
utilization allowed under the size-of-project criterion.
Cenerally, adm nistrative agencies are bound to follow their
own rules as witten, w thout making ad hoc exceptions or
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departures. Springwood, 269 II1l. App. 3d at 948; Al bazzaz v.

[Ilinois Departnent of Professional Regulation, 314 1IIl. App. 3d

97, 106, 731 N.E.2d 787 (2000). However, section 1130.660 of the
regul ations provides: "[t]he failure of a project to neet one or
nore review criteria, as set forth in 77 Ill. Adm Code 1110 and
1120, shall not prohibit the issuance of a permt***. " 77 11|
Adm Code § 1130.660 (2004).

Provena contends section 1130.660 does not apply, relying on

Marion Hospital Corp. v. Illinois Health Facilities Planning
Board, 321 IIl. App. 3d 115, 746 N E. 2d 880 (2001) (Marion 1),
vacated as noot, 201 Ill. 2d 465, 777 N. E.2d 924 (2002). W note

the Marion | decision was vacated as noot by our suprenme court
and held to be "wholly advisory.” Marion, 201 Ill. 2d at 475.
We give it no precedential val ue.

The majority of courts have held section 1130.660 allows the
Board to issue a permt even though a proposed project fails to
meet all the applicable reviewcriteria. This is true even where
the applicant fails to conply with a criterion containing
"mandat ory" | anguage.

In Marion Hospital Corp. v. Illinois Health Facilities

Pl anni ng Board, 324 111. App. 3d 451, 453, 753 N E. 2d 1104 (2001)

(Marion 11), Marion challenged the Board’ s approval of the
application of Southern Illinois Hospital Services d/b/a Menori al
Hospital of Carbondale (Carbondale) for a permt to add open
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heart surgery service at its hospital. The parties agreed
Carbondal e did not neet the review criterion in section

1110.1230(d), which provides, "[t]he applicant nust docunent that

a mnimum of 200 open heart surgical procedures will be perforned
during the second year of operation or that 750 cardiac
catheterizations were perfornmed in the latest 12 nonth period for
which data is available.” (Enphasis added.) 77 Ill. Adm Code §
1110. 1230(b) (1998); Marion II, 324 I1l. App. 3d at 453.

Marion contended the Board’'s actions were arbitrary and
capricious because it did not followits own mandatory regul ation
when it approved Carbondal e’ s application. Mrion |1, 324 111.
App. 3d at 455. The court held it nust read section 1110.230(b)
in conjunction with section 1130. 660, which unanbi guously states
that the failure to satisfy one or nore of the criteria in part
1110 shall not prevent the issuance of a permit. Marion Il, 324
I1'l. App. 3d at 456. The court affirned the Board’ s approval of
Carbondal e’ s permt application, finding:

"Al t hough Carbondal e’ s application did not
meet all of the reviewcriteria, section
1130. 660 gives the Board the authority to
issue a permt. It is a necessary function
of the Board that it have the discretion to
make these types of decisions. |t cannot be
said that the |egislature intended for
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patients to |l eave the State in order to
recei ve necessary nedical treatnent. Here,
section 1130. 660 gives the Board the
necessary discretion to bring nuch needed
medi cal services to a part of the state that

woul d ot herwi se have to do w thout those

services." Marion |1, 324 11l. App. 3d at
457.
In Dinensions, 298 Ill. App. 3d at 102, the objecting

hospital s argued the Board erred when it approved the application
where certain review criteria had not been net. Three necessary
criteria were found unnmet by both the Departnment and the circuit
court, including sections 1110.230(f) and 1110. 1540(e), requiring

that the "applicant nust" performa certain action. Dinensions,

298 IIl. App. 3d at 102. The court held section 1130. 660 gave

the Board the authority to approve an application where one or

nmore review criteria were not nmet. D nensions, 298 IIl. App. 3d
at 102.
See al so Cathedral Rock, 308 Ill. App. 3d at 544 (section

1130. 660 all owed Board to grant permt where applicant net 15 of

18 review criteria); Access Center For Health, Ltd. v. Health

Facilities Planning Board, 283 IIl. App. 3d 227, 236, 239, 669

N. E. 2d 668 (1996) (applicant’s failure to conply with 3 of 13
review criteria in section 1110 could be excused by the Board
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pursuant to section 1130.660). But see Springwood, 269 IIIl. App.
3d at 950 (court held Board's action was arbitrary for failing to
followits own regul ations, but did not consider section

1130. 660) .

Provena does not contend section 1130.660 is invalid.

Rat her, it says the regulation nust be read together with
sections 6(d) and 12 of the Act, and, to the extent there is a
conflict, the statutory provisions nust control.

Provena contends the Board erred in failing to find
Sherman’s project was "in accord" with the criteria in the
regul ati ons, according to the | anguage in section 6(d) of the
Act. 20 ILCS 3960/6(d) (West 2004). Instead, the Board's letter
issuing the permt indicated the project’s "substanti al
conformance” with the applicable standards and criteria.

First, this court has considered and rejected the contention
that the Board is required to nake specific witten findings when

it issues a permt. |In Charter Medical of Cook County v. HCA

Health Services of Mdwest, Inc., 185 Ill. App. 3d 983, 991, 542

N. E. 2d 82 (1989), the permt letters stated that the Board
considered the Departnent’s report, the application materi al s,
and the applicant’s testinony. The letters stated the Board’s
approval was "based on the project’s substantial conformance with
t he applicable standards and criteria,” and that "the applicants
had docunented and justified the need to establish freestanding
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acute nmental health facilities.” Charter Medical, 185 Il1l. App.

3d at 991. Charter argued the Board failed to nake specific
findings regarding the application’s conformance with the
applicable review criteria. The court held the explanation in
the letters was sufficient. The regulations did not require a
detail ed explanation for how and why certain review criteria were

applied. Charter Medical, 185 Il1. App. 3d at 991.

The Act and the regulations require the Board to explain its
deci sion and specify its "findings and concl usions" only when it

denies an application. Access Center, 283 IIl. App. 3d at 237;

20 1LCS 3960/ 10 (West 2004); 77 111. Adm Code § 1130.680 (2004).
In the transcript of the Board' s hearing following the circuit
court’s first remand, the Board explained howits criteria
related to its decision

Second, Provena contends "substantial conformance"” is a |ess
stringent standard than "in accord wth" and all ows nore | eeway
to stray frompertinent criteria. Neither the statute nor the
regul ati ons define the phrase, "in accord with." 1In the absence
of a statutory definition, words are to be given their ordinary

and commonly understood neaning. Price v. Philip Mrris, Inc.,

219 111. 2d 182, 243, 848 N.E. 2d 1 (1994). The dictionary can be
used as a resource to ascertain the ordinary neani ng of words.
Price, 219 II1l. 2d at 243.

The dictionary defines "substantial" as "consisting of,
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relating to, sharing the nature of, or constituting substance,"”
"being that specified to a large degree or in the main," "of or
relating to the main part of sonething." Wbster’s Third New

I nternational Dictionary 2280 (1981).

"Conformance" is "the act of conformng, conformty."
"Conformty" is "correspondence in form manner or character: a
poi nt of resenblance (as of tastes)," "harnony, agreenent,
congruity,” the "action or act of conform ng to sonething
established (as |aw or fashion): conpliance, acquiescence,"” or an
"action in accordance with sone specified standard or authority."
Webster’s Third New International Dictionary 477 (1981).

"Accord" neans "to bring into agreenent: reconcile,
har noni ze," or "to arrive at an agreenent: conme to terns," or "to
be in harnony: be consistent.” Wbster’s Third New I nternati onal
Dictionary 12 (1981).

We hold the Board's decision that the project "substantially
conformed”" with the criteria was equivalent to finding it was "in
accord with" the criteria. The definition of "accord" does not
suggest conpl ete conpliance. The definitions of "conformty" and
"accord" both contain the words "harnony" and "agreenent,"
suggesting a distinction without a difference. |In Charter
Medical, 185 IIl. App. 3d at 991, the court held the Board s
finding of "substantial conformance"” with the applicable criteria
reasonably conplied with the regul ati ons.
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We further note that the Illinois |egislature has not
anmended section 6 to require that an applicant conpletely conform
to all of the applicable criteria. The |egislature nmade no

change even after Marion Il, D nensions, Cathedral Rock, and

Access Center held the Board may grant a permt where the

applicant has not net all the criteria. The legislature is
presunmed to know how courts have interpreted a statute and may
anend the statute if it intended a different construction.

People ex rel. Dept. of Labor v. Tri State Tours, Inc., 342 111

App. 3d 842, 847, 795 N. E.2d 990 (2003).

The Board did not apply an incorrect legal standard in its
decision to grant Sherman’s application. W find section
1130. 660 of the regulations allows the Board to grant a permt
application even where the Departnent has found the proposed
project not in conformance with all the pertinent review
criteria. Both the Board' s adoption of regulations and its
interpretations of those regulations are presunptively valid and

are entitled to deference. Charter Medical, 185 Ill. App. 3d at

987, 989; Manor Healthcare Corp. v. Northwest Community Hospital,

129 111. App. 3d 291, 295-96, 472 N. E. 2d 492 (1984).

We now turn to a discussion of whether the Board' s deci sion
was clearly erroneous. The record contains substantial evidence
supporting the Board s decision to grant the permt. The
Departnent found Shernman’s reasons for discontinuation of the old
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hospital were valid based on the facility' s |location and age.

The current hospital could not be expanded, and the cost to
noderni ze the facility was cost-prohibitive due to the age of the
bui l di ngs. O her nechanical and environnental issues could no

| onger accommodate the workload at the current facility. The
Department found the discontinuation of the old facility created
a bed-need in the planning area, which woul d be addressed by the
new facility. A representative fromthe Elgin Fire Departnent
testified the proposed relocation would in no way conprom se
energency services and woul d i nprove energency service access for
residents of the planning area.

The Departnent found Sherman nmet 14 of the general review
criteria and all of the economc and financial feasibility
criteria. Most of the criteria where Sherman fell short related
to bed-need. Sherman proposed reducing the nunber of beds from
363 at the current facility to 255 at the new facility. See

Access Center, 283 Ill. App. 3d at 239-40 (applying section

1130. 660 where applicant was not seeking perm ssion to increase
t he nunber of beds in its facility; relocation w thout expansion
is different from expansi on al one).

Provena contends the Board di sregarded the mandatory
| anguage in rule 1110.230(d)(1) by allow ng 88 nore beds than the
proj ected bed-need. See 77 Ill. Adm Code § 1110.230(d) (1)
(2003) ("the proposed project shall not exceed additional need
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determ ned unl ess the applicant neets the criterion for a
variance.")? 1In the portion of its report discussing the bed-
need criterion under section 1110.230(d), the Departnent found
that in 2012, the second full year after project conpletion,
there will be a need for 249 beds, only 6 fewer beds than the 255
beds proposed by Sherman. As far as the allocation of additional
beds criterion in section 1110.320(b), Sherman proposed 39 nore
beds than the utilization rates would justify. The Board found
the difference to be perm ssible because the Departnment projected
future utilization rates of up to 299 beds. The Board found 255
beds was an approxi mate m dpoi nt between the 216 beds needed to
reduce the applicants to the Board’s target occupancy, and the
299 beds needed by 2012.

The stated bed-need in a planning area is a projection nmade
by the Departnent. It is well settled that the Board is not
bound by the Departnent’s findings; it nmust make its own deci sion

based on the evidence in the record. Cathedral Rock, 308 Il

App. 3d at 543; Access Center, 283 Ill. App. 3d at 236. The

stated bed-need in a planning area is a projection; it does not

2After oral argunents menbers of this panel received a

letter fromone of the Sherman Hospital |lawers. It referred to
a docunent that is not part of the record and it attached that
docunent. In addition, the letter contained further argunment in
support of Sherman Hospital’s position. W consider the

communi cation inappropriate and unwarranted. It was not

considered by this Court.
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create a fixed pool of beds or bind the Board. Charter Medical,

185 11l. App. 3d at 988. The Board has discretion to approve
projects for nore beds than present figures mght warrant, even

where underutilization exists. Cathedral Rock, 308 Ill. App. 3d

at 544.
Provena contends the Board ignored the decline in Sherman’s

use of nedical/surgical beds in 2004 and 2005, including a 15%
drop in 2005 that Sherman failed to disclose. The record shows
the Board was aware of the figures cited by Provena. Follow ng
the second remand by the circuit court, Chairperson Lopatka said:

"Even though the data in 2005 showed fewer

i npati ent adm ssion days, it also showed a

significant increase in the actual nunbers of

clients who were accepted into nmed/surgery.

So there was a change particularly in the

| ength of stay, not in the nunber of people

who are actually being served by the

hospital . "

In Cat hedral Rock, the plaintiff nursing care facility

contended the Board failed to consider nore recent 1995 data on
bed need in the area, erroneously finding an 80-need bed exi sted,
when the need was only for 52 beds. The court held the Board's
deci sion was not arbitrary or capricious because the record
showed the Board "was keenly aware of the discrepancy in the

24



1-07- 1952
nunbers and understood that it was a dilenma it needed to

resolve." Cathedral Rock, 308 Ill. App. 3d at 544.

Provena urges this court to find its interpretation of the
data and evidence is nore correct than the Board’'s. W decline
to do so. It is not this court’s function to reweigh the
evidence; our reviewis limted to determ ni ng whether the

Board’s decision is clearly erroneous. Charter Medical, 185 II|

App. 3d at 990. "The nmere fact that an opposite conclusion is
reasonabl e or that a reviewing court mght have ruled differently
will not justify reversal of the adm nistrative findings."

Cat hedral Rock, 308 Ill. App. 3d at 545.

Wth regard to the inpact of Sherman’s project on Provena,
the location of the new hospital is the sane di stance from
Provena as the old hospital. The Departnent noted that 37% of
the patient days generated at Provena were for services not
provi ded by Sherman. The dire consequences envi si oned by
Provena’s Deloitte study did not take into account the |ikelihood
of changes in physician-patient relationships and third-party
cover age.

We reject Provena's contention that the Board failed to hear
the testinony of key witnesses for Provena and ignored the
adverse inmpact on Provena. It is not the Board' s responsibility
to protect market share of individual providers. See Cathedral
Rock, 308 Ill. App. 3d at 540. Nor does the Pl anning Act protect
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jobs. Anerican Federation of State, County & Minici pal

Enpl oyees, Council 31 v. Ryan, 347 1ll. App. 3d 732, 741, 807

N. E. 2d 1235 (2004).

The Board is required to consider the inpact on another
provider only insofar as it affects "total health care
expenditures in the facility and comunity," that construction is
"consistent with the public interest,” and the project is
"consistent with the orderly and econom c devel opnent of such
facilities.” 20 ILCS 3960/6(d) (Wst 2004). The Board stated on
the record that it considered whether the financial inpact on
Provena woul d affect the public’'s access to health care, cost of
health care, visibility of services, and avoi dance of unnecessary
duplicative services. It was not required to consider the effect
on Provena’s market share or profitability. To the extent that
Provena contends we shoul d consider the inpact on its own $97
mllion nodernization project, the Act does not all ow

"conparative review' of CON applications. Access Center, 283

I11. App. 3d at 240.

In response to Provena’ s contention that the Board erred in
failing to hear live testinony of Provena's w tnesses, the Act
and the regulations require only that interested parties have the
opportunity to attend a public hearing and make witten
subm ssions. 20 |ILCS 3960/8 (West 2004); 77 I1l. Adm Code 88§
1130. 620, 1130.630 (2005). Provena had that opportunity. Only
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when an application is denied may the applicant choose to have an
adm nistrative hearing in front of a hearing officer. (Enphasis
added.) 20 ILCS 3960/10 (West 2004); 77 111. Adm Code § 1130.680
(2005). Provena was not the applicant, and the application was
not denied. Provena has no protectible right or constitutional
interest to maintain its market share or to be shielded from

conpetition. Cathedral Rock, 308 Ill. App. 3d at 539-40. "Wile

plaintiff’s market share may have been adversely affected by the
Board’ s decision, plaintiff’s interest in such share is certainly
not akin to the types of property interests entitled to due

process protections."” Cathedral Rock, 308 IIl. App. 3d at 540.

Provena was given a neani ngful opportunity to present its
case under the Act and the regul ations. Provena presented
testinmony at the public hearing, submtted witten materials, and
sought judicial review of the Board s decision. The Board took
into account the inpact on Provena in deciding to grant the
permt. To allow a party adversely affected by a permt greater
participation opportunities "would risk unnecessarily prol ongi ng

and conplicating the CON application process.” Cathedral Rock,

308 IIl. App. 3d at 541.

Finally, based on the extensive evidence in the record, we
hold the Board s finding that Sherman’s proposed project was the
nost effective or least costly alternative was not clearly
erroneous.
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1. Ex Parte Comruni cation

Provena contends the April 2006 "technical assistance
nmeeting" attended by Shernman representatives, Departnent
personnel, and nenbers of the Board, was a prohibited ex parte
communi cation in violation of the Act. 20 ILCS 3960/4.2 (West
2004). Section 4.2 of the Act prohibits the Board, any Board
menber, enpl oyee, or hearing officer fromengaging in ex parte
communi cation "in connection with the substance of any pending or
i npendi ng application for a permt wth any person or party or
the representative of any party."” 20 ILCS 3960/4.2 (West 2004).

Sherman submtted into the record a Technical Assistance
Letter dated April 17, 2006, from Sherman Hospital to the Board.
The letter states its purpose as docunenting techni cal assistance
provi ded by Departnent staff at a neeting on Wednesday, April 5,
2006. At the neeting, according to Shernman, Departnent staff
identified five areas for further explanation or clarification by
Sherman: (1) anticipated conponents of the canpus at the site of
the old hospital; (2) clarification of the nunber of roons in
ancillary departnents; (3) additional justification for nunber of
i npati ent beds; (4) physical access to proposed | ocation; and (5)
financi al inpact on Provena.

Provena contends the |lack of a transcript or mnutes of the
April 2006 neeting violated the rules and | ed the Board to
believe it could not consider the inpact of Sherman’s project on
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Provena unless it was severe enough to drive Provena out of
busi ness. Provena contends the Board failed to take action to
ensure the ex parte violation did not "prejudice any party or
adversely affect the fairness of the proceedings.” 20 ILCS
3960/ 4. 2(f) (West 2004).

Provena forfeited this issue by failing to raise it before
the Board. Provena was aware of the neeting and nmade no
objection to the neeting in the proceedi ngs bel ow. Moreover,
WIlliamBrown, St. Joseph’s president and CEQ, referred to the
nmeeting as involving “technical assistance” and did not suggest
the nmeeting constituted a prohibited ex parte conmmruni cati on.
Were a party fails to assert a particular argunent before an
adm ni strative agency, the point is forfeited and should not be

consi dered on appeal. Access Center, 283 Ill. App. 3d at 238-39.

If the issue were not forfeited, we would find it |acks
merit. The Board s rul es contenplate the type of technical
assi stance provided in this case. "Technical assistance with
respect to an application, not intended to influence any deci sion
on the application, may be provided by [Departnent] enployees to
the applicant. Any assistance shall be docunented in witing by
t he applicant and enpl oyees within 10 busi ness days after the
assistance is provided." 2 IIl. Adm Code 8§ 1925.293(g) (2001).
Sherman’s letter conplies with the requirenents of section
1925.293(g). The letter nmerely docunents and |ists specific
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areas for which Sherman needed to provi de additional
clarification and information to the Board.
1. Mootness

The State contends Provena’ s appeal is noot because Shernman
has begun construction of the new hospital and has spent $29
mllion in capital expenditures. See Marion, 201 Ill. 2d at 472.
Sher man does not nake the sane argunent in its brief. Because no
stay of the CON was ordered, Sherman broke ground on June 27,
2006, several weeks after the Board granted the permt.

"[When the resolution of a question of |aw cannot affect
the result of a case as to the parties, or when events have

occurred which make it inpossible for the review ng court to

render effectual relief, a case is rendered noot." Marion, 201
[11. 2d at 471.
In Marion, 201 IIl. 2d at 472, at the tinme the appellate

court filed its opinion, the anbul atory surgical treatnent center
at issue had been built and the capital earmarked for the project
had been spent. The capital expenditure had been made and could
not be undone. Because the Board has no oversight of a nedi cal
facility’s operations once it has been built (20 ILCS 3960/5
(West 1998)), any question concerning the propriety of that
expenditure--the issue addressed by the permt application
process--was noot. Marion, 201 IIl. 2d at 472. |In addition, the
def endant had obtai ned an operating license for the ASTC, and a
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valid permt was not required to obtain a renewal |icense.
Marion, 201 IIl. 2d at 474-75. The suprene court vacated the
appel l ate decision as nopot. Marion, 201 IIl. 2d at 475-76.

The State relies on the definition of a capital expenditure
in section 3 of the Act--an expenditure nade by a health care
facility which exceeds the "capital expenditure mninuni of $6
mllion, adjusted for inflation. 20 ILCS 3960/3 (West 2004).
Because Sherman has spent nore than the $6 million m ninum the
State contends, it has spent the "capital expenditure" referenced
in the Marion supreme court opinion.

The appeal is not noot. According to the State, Sherman has
spent $29 million of the approximately $310 nmillion earmarked for
the project. Unlike the applicant in Marion, Sherman has not
spent its total capital expenditure. The resolution of this
appeal wll directly affect the parties. If we were to reverse
the Board s decision, Sherman would not be allowed to proceed
wi th construction of the project or to obtain an operating
license wthout a valid permt. Furthernore, both remand orders
by the circuit court stated further expenditures nmade by Shernman
were "at Sherman’s risk™ and could not be used as argunents
agai nst setting aside the CON.

CONCLUSI ON

W affirmthe circuit court’s order affirmng the Board s

decision to grant a CON to Sherman. Provena forfeited its
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contention regarding the alleged ex parte conmuni cati on between
Sherman and the Board. This appeal is not noot.

Affirmed.

CAH LL, P.J., and R GORDON, J., concur.
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