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No. 1-08-0203

In Re CUSTODY OF ) Circuit Court
) of Cook County.
MC.C., a Mnor )
(Matt hew M guel C., )
Petitioner-Appellee, v. Aisha Uner,)
Respondent (Haneeda Mohaned, ) 06 D 79411
Third-Party Defendant and )
Count erpetitioner-Appellant)). )
) The Honor abl e
) Fe Fer nandez,
) Judge Presiding.
)

JUSTI CE GARCI A delivered the opinion of the court:

Matt hew C., the biological father of MC. C., filed a
petition for sole custody of MC. C. after the death of Ai sha
Urer, MC C's biological nother. Third-party defendant Haneeda
Urer, listed on the caption as Haneeda Mohanmed, M C C.'s maternal
grandnot her, contends the trial court erred when it found she did
not have standing to pursue a petition for custody of MC. C
Hanmeeda al so contends the trial court erred when it denied her
notion to reconsider. For the reasons that follow, we affirm

BACKGROUND

On Septenber 14, 2005, Aisha gave birth to MC C. At that

time, Matthew signed a "Voluntary Acknow edgnent of Paternity,”

confirmng he is MC C.'s biological father.



No. 1-08-0203

On February 11, 2006, Aisha died in a car accident.

On March 3, 2006, Haneeda filed a petition for custody and
adoption of MC.C. in the circuit court of DuPage County. In her
petition, Haneeda alleged that M C. C. had always |ived with her
and that Matthew was an unfit parent because he had not
established a relationship with MC. C. and did not support MC. C
financially.

On March 9, 2006, Matthew filed a petition for sole custody
of MC.C. inthe circuit court of Cook County. The petition
al l eged that Matthew had a relationship with MC. C. and that
MC.C. had lived with Matthew and Aisha fromhis birth unti
January of 2006. Though the petition admtted MC C. currently
resided with Haneeda, Matthew denied transferring physica
custody of MC C. to Haneeda.

On March 16, 2006, the trial court entered an order finding
Mat t hew was "the natural and biol ogical father™ of MC C. Though
no changes in custody were made at that tinme, Haneeda was ordered
to appear in court on March 27.

On March 27, the trial court set a hearing date for
Matt hew s custody petition. The court's order stated that should
Hanmeeda fail to appear at the hearing on April 4, 2006, a default
j udgment coul d be entered agai nst her.

On March 29, 2006, Haneeda was first served with Matthew s
custody petition. On March 31, Haneeda filed a notion to dismss
Matt hew s petition based on her earlier filed custody action

pendi ng i n DuPage County. In an affidavit attached in support of
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t he notion, Hameeda averred that MC C. had resided in her hone
since his birth.

On April 4, 2006, Haneeda and her counsel did not appear in
court. The trial court entered an order finding (1) there was no
court order nam ng Haneeda as a third-party defendant, (2)
Hanmeeda had not appeared, (3) Matthew was not served in the
DuPage County litigation, (4) Matthew, a resident of Cook County,
had filed the instant petition for custody in his county of
resi dence, and (5) Matthew was the only party before the court
with standing to have custody of MC C. The court granted
Mat t hew custody of M C. C. and ordered Haneeda to turn M C. C. over
to Matthew t hat evening.

Hanmeeda filed an energency notion to vacate. The trial
court stayed the April 4, order until noon the next day.

On April 5, 2006, the trial court entered an agreed order.
The court vacated the stay and granted Matthew sol e custody of
M C.C., pending further court order. The court ordered Haneeda
to turn MC. C. over to Matthew that afternoon, allowed Haneeda to
wi t hdraw her notion to dism ss, and granted Haneeda | eave to file
a counterpetition for custody and adoption. Discovery on the
i ssue of standing was to start immediately, with the trial court
reserving its "ultimate ruling” on the issue of Haneeda's

st andi ng.*

'Haneeda filed an interlocutory appeal of the trial court's

orders of April 4 and April 5, contending the trial court erred
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On May 3, 2006, Matthew filed a notion to dism ss the
counterpetition, alleging Hanmeeda | acked standi ng under section
601(b)(2) of the Illinois Marriage and Di ssol ution of Marriage
Act to pursue her petition for custody of M C. C. because Haneeda
could not show that M C. C. was not in the continuous physica
custody of one of his parents since birth. 750 ILCS 5/601(b)(2)
(West 2006) .

On Decenber 7, 2006, the trial court began an evidentiary
hearing on the issue of Haneeda's standing, which was continued
to Decenber 13 and concl uded on January 4, 2007.

Hanmeeda presented her own testinony and that of nine
W t nesses. Anmpbng the witnesses were three of Hameeda's chil dren.
Hameeda and the wi tnesses testified that Haneeda was MC. C.'s
primary caretaker and that M C C. had always lived in Haneeda's
honme. Haneeda al so testified that Aisha wanted Haneeda to care
for MC. C. and that Matthew had told her he did not intend to
support or care for MC. C

Addi tionally, Hameeda's three children testified that before
Ai sha's death Matthew had visited M C. C. between two and four

ti mes at Haneeda's hone.

when it issued various rulings without an evidentiary hearing.
We affirnmed the trial court's orders and renmanded to resolve the

i ssues | eft unaddressed. In re Custody of MC.C., No 1-06-1211

(Sept enber 9, 2006) (unpublished order under Suprene Court Rule
23).
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Mat t hew presented his testinony and that of his grandnother.
Matt hew testified that he had given Ai sha noney and clothing for
MC.C., that he had paid daily attention to MC. C., and that
Aisha and M C. C. had slept with himat his grandnother's hone
nunerous tinmes. Matthew also testified that he and Aisha were
pl anning to get married and that he, Aisha, and MC. C. were a
famly.

Mat t hew s grandnot her testified that Aisha and M C. C. had
spent tinme at her honme and that Aisha had left MC. C. there in
Matt hew s care

On February 28, 2007, the trial court heard oral argunent on
the i ssue of Haneeda' s standing.

On June 25, 2007, the trial court issued its ruling. The
court found that although Hameeda hel ped her daughter to care for
M C.C., Aisha had retained physical custody of MC C. until her
death. The court further found Matthew had "attenpted to see his
child in spite of the strained relationship” with Aisha's famly,
had "spent sone periods of tinme" with MC.C., though the court
bel i eved the actual anpbunt was neither as |engthy as Matthew
clainmed nor as brief as Haneeda al | eged, and had asked for
physi cal possession of MC. C. in a tinmely manner after Aisha's
deat h.

The trial court dism ssed Haneeda's petition for custody,
fi ndi ng Haneeda had not met her burden to prove that Matthew had
voluntarily relinquished custody of MC. C

On July 25, 2007, Haneeda filed a notion to reconsider
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which the trial court denied on Decenber 3, 2007.

On January 25, 2008, this court granted Haneeda | eave to
file a late notice of appeal.

ANALYSI S

Hanmeeda contends the trial court erred when it found she did
not have standing to pursue her petition for custody of MC. C.
and when it denied her notion to reconsider.?

Mat t hew has not filed a brief on appeal. W therefore

review the i ssues under the standards set forth in First Capitol

Mortgage Corp. v. Talandis Construction Corp., 63 IIl. 2d 128,

345 N. E. 2d 493 (1976).
| . Haneeda's Standing
II'linois |aw recogni zes the "superior rights of a natura
parent to the care, custody and control of his or her child.” 1In

re Marriage of Carey, 188 Ill. App. 3d 1040, 1046, 544 N. E. 2d

1293 (1989). The | aw presunes the natural parent's right to
physi cal custody of his child is superior to that of a nonparent
and that it is in the best interest of the child to be raised by

natural parents. In re Marriage of Sechrest, 202 IIl. App. 3d

865, 875, 560 N.E. 2d 1212 (1990). A nonparent has standing to

2|t appears Haneeda abandoned her petition seeking adoption

as no claimis raised that Matthew is unfit to have custody of

the child. See In re Marriage of Sechrest, 202 Ill. App. 3d 865,

870, 560 N.E.2d 1212 (1990) (if nonparent cannot establish

standing, only recourse is to establish unfitness).
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petition for custody of a child "only if [the child] is not in

t he physical custody of one of his parents.” 750 ILCS
5/601(b)(2) (West 2006). "Standing"” in this context refers to a
statutory requirenent the nonparent nust neet before the trial
court proceeds to the nerits of the petition for custody. Inre
RL.S, 218 Ill1. 2d 428, 436, 844 N. E.2d 22 (2006).

Whet her a child "is not in the physical custody of one of
his parents” is not subject to a clear test. Carey, 188 II1I.
App. 3d at 1047. It is clear, however, that physical custody is
not determ ned based on physical possession of the child at tine
the custody petition is filed. Physical possession of a child
does not necessarily translate into physical custody of that

child. See In re Custody of Peterson, 112 I11. 2d 48, 53-54, 491

N. E. 2d 1150 (1986) (standing "should not turn on" who had the
child when the custody petition was fil ed).

In order to neet the standing requirenent, the nonparent
cannot nerely rely on physical possession of the child. The
nonparent must show t he biol ogical parents no | onger have
physi cal custody of the child because the parents "voluntarily
and indefinitely relinquished custody of the child." In re

Custody of Ayala, 344 11l. App. 3d 574, 588, 800 N. E.2d 524

(2003). When determ ning whether a voluntary relinqui shment of
physi cal custody has taken place, the court considers who cared
for the child before the custody petition was filed, how the
nonpar ent gai ned physi cal possession, and the "nature and

duration"” of the possession. |Inre AWJ., 316 IIl. App. 3d 91
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96, 736 N.E.2d 716 (2000), aff'd, 197 Ill. 2d 492, 758 N.E. 2d 800
(2001). Because no one factor controls, the outcone in each case
is highly fact dependent. Carey, 188 Ill. App. 3d at 1048.

Whet her a nonparent has standing to pursue a custody

petition is a question of law, reviewed de novo. Inre A WJ.,

316 I11. App. 3d at 96.
Ai sha, as M C. C s natural nother, had "superior right to the

care and custody of *** her child[]." 1In re Custody of Goff,

332 1ll. App. 3d 1108, 1112, 774 N. E. 2d 826 (2002). The |aw
recogni zes that Aisha had physical custody of MC C. frombirth,
unl ess and until that custody is relinquished or renoved by court
action. See Goff, 332 Ill. App. 3d at 1114 (upon vacating court
order granting custody of mnor child to grandparents, it is
"l ogi cal that custody would revert to the individual who
mai nt ai ned custody prior to [the entry of the court order]--the
natural nother"). Matthew, as MC C 's natural father, shares
that "superior right" as to third parties. 750 ILCS 45/5(a)(4)
(West 2006) (once a natural nother and a nan have "signed an
acknow edgnent of parentage,” the man is presuned to be the
child' s natural father). |In order for Haneeda to establish
standing to proceed with her petition for custody, she nust not
only show that Matthew, as M C. C s renai ni ng natural parent,
voluntarily relinquished physical custody of MC. C but that
Aisha did as well. See Peterson, 112 IIll. 2d at 54.

In Peterson, the termnally ill nother, who had physica

custody of the child, lived with the child in the naterna
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grandparents' hone. The father had visitation rights, which he
exercised. After the nother died, the grandparents refused to
turn the child over to the father

Qur suprenme court found that though the grandparents
assisted their termnally ill daughter in caring for the child,
t he grandparents did not acquire physical custody because the
not her and child "were never separated for an appreciable
period." Peterson, 112 Ill. 2d at 54. Because the father had
exercised regular visitation and shown an interest in the child,
physi cal custody of the child transferred to hi mupon the
not her' s death, even though the grandparents had physica
possessi on. Peterson, 112 Ill1. 2d at 54. As the child was
never out of the physical custody of one of her parents, the
grandparents did not have standing to pursue a custody petition.

The hol ding of Peterson is clear: upon the death of the

custodi al parent, "the mnor child will then be considered to be
in the physical custody of the surviving natural parent,” even if
the child is living with soneone else. In re Custody of

O Rourke, 160 Il1l. App. 3d 584, 587-88, 514 N.E 2d 6 (1987).

Hameeda contends the trial court erred by dism ssing her
petition for custody because the testinony presented at the
standi ng heari ng showed Matthew and Ai sha had voluntarily
relinqui shed custody of MC C. to Haneeda based on Haneeda's
purported role as MC. C.'s primary provider and caretaker, a role
she all eges Ai sha and Matthew encouraged. Haneeda additionally

contends the testinony at the hearing supported her contentions
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that Matthew did not regularly visit MC C. and did not show any
interest in caring for MC. C

The testinony presented at the evidentiary hearing was, as
the trial court concluded, "dianetrically opposed and enotionally
charged."” However, the evidence presented at the hearing did not
show that Aisha or Matthew had voluntarily relinquished custody
of MC.Cto Haneeda. W agree with the trial court's concl usions
that Haneeda is a "loving" grandparent who hel ped her daughter to
care for MC.C., but the child renmained in Aisha s physical
custody until her death, after which Matthew requested physi cal
custody in a tinmely manner.

Hanmeeda' s ot her contentions, that Matthew did not exercise
regul ar visitation and showed no interest in providing for
MC. C., simlarly fail. Hanmeeda, herself, testified that Matthew
visited MC.C., that MC C. spent at |east two nights at
Matt hew s honme during the first four nonths of his life, and that
Mat t hew cal | ed Aisha frequently to discuss MC. C

On our de novo review, we conclude, as the trial court did,
t hat Haneeda di d not have standing to seek custody of MC. C

1. The Mdtion to Reconsider

Hameeda al so contends the trial court erred when it denied
her notion to reconsider.

We review the trial court's ruling on a notion to reconsi der

for an abuse of discretion. CGeneral Motors Acceptance Corp. V.

Stoval, 374 1ll. App. 3d 1064, 1078, 872 N. E. 2d 91 (2007). A

notion to reconsider alerts the court to "newly discovered
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evi dence, changes in the law, or errors in the court's previous

application of existing law." General Mtors Acceptance Corp.,

374 111. App. 3d at 1078.

Because Haneeda's notion to reconsider only contends the
trial court erred in its application of existing |aw and because
we find the trial court did not err, the trial court properly
deni ed the notion to reconsider.

CONCLUSI ON

For the reasons stated above, the decision of the circuit

court of Cook County is affirnmed.

Af firnmed.

CAHILL, P.J., and WOLFSON, J., concur.
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