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)
V. )
)
THE RETI REMENT BOARD OF THE POLI CEMEN' S )
ANNUI TY AND BENEFIT FUND CF THE CI TY OF )
CHI CAGO, ) HONORABLE
) PHI LI P L. BRONSTEI N,
Def endant - Appel | ant . ) JUDGE PRESI DI NG

PRESI DI NG JUSTI CE HOFFMAN del i vered t he opi ni on of the court:

The Retirement Board of the Policenen's Annuity and Benefit
Fund of the City of Chicago (Board) appeals from orders of the
circuit court which reversed a decision of the Board denying the
plaintiff, Maria Kouzoukas, duty disability benefits under section
5-154 of the Illinois Pension Code (Code) (40 ILCS 5/5-154 (\West
2004)) and awarded the plaintiff pre-judgnent interest. For the
reasons which follow, we affirm

The foll ow ng facts rel evant to our di sposition of this appeal
are taken fromthe evidence presented at the hearing held by the
Board on the plaintiff's application for duty disability benefits.

The plaintiff was appointed a nmenber of the Chicago Police
Department (Departnent) on Decenber 4, 1995. On July 25, 2004, she

was assigned to the 16'" police district. While working on that
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date, the plaintiff attenpted to assist an i ntoxi cated man who was
bl eedi ng and | ying on a sidewal k. According to an affidavit filed
by the plaintiff, the intoxicated individual resisted her efforts
and, in the altercation which ensued, she injured her back. The
plaintiff sought treatnent at the Resurrection Medical Center
(Resurrection) emergency room The records of that visit state
t hat she conpl ai ned of pain in her |ower back and | eft foot. The
pl aintiff was di agnosed as suffering froma contusion on her |eft
foot, a lower-back strain, and pain in her chest wall. On
di scharge from the energency room the plaintiff was given
medi cation for pain; restricted to limted bending, stooping,
twisting and forceful pushing or pulling for the following 72
hours; and advised to seek followup care with her own physician.

On July 26, 2003, the plaintiff went on nmedical | eave fromthe
Departnment. On the follow ng day, she sought treatnent from Dr.
Edward Bl eier at Mercyworks Occupational Medical Center. The
doctor's records of that visit state that the plaintiff conpl ai ned
of pain in her |ower back, but denied any residual disconfort
i nvol ving her left foot. Dr. Bleier diagnosed an acute |unbar
strain, prescribed pain nedication and a hone exerci se programfor
the plaintiff, and authorized her to remain off work

On August 10, 2004, the plaintiff was exam ned by Dr. M chael
S. Lewis at the Illinois Bone & Joint Institute. In a report of
t hat exam nation, Dr. Lewis noted a m | d paravertebral nuscl e spasm

in the dorsal and |unbar areas of the plaintiff's spine. The
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doctor also noted that the plaintiff had full notion of both upper
and | ower extrem ties and that her neurovascul ar status was i ntact.
Dr. Lewis diagnosed the plaintiff as having suffered an acute
dorsal and |unbar myofasciitis.

The plaintiff continued under the care of Dr. Lewis and
continued to conplain of pain in her | ow back area. When she was
seen by the doctor on August 23, 2004, and Septenber 7, 2004, he
noted a persistence of the plaintiff's |ow back synptons. Dr.
Lewi s prescribed nmedication for the plaintiff and recommended t hat
she remain off work.

Dr. Lewis' report of the clainmant's exam nati on on Sept enber
14, 2004, states that she continued to conplain of | ow back pain.
Neverthel ess, Dr. Lewis authorized her to return to work in a
light-duty capacity on Septenber 17, 2004.

When the plaintiff was seen by Dr. Lewis on Cctober 12, 2004,
she continued to conplain of daily back pain but reported that she
had been able to performlight-duty activities at work. Dr. Lew s
recomrended t hat she continue |ight-duty work, prescribed a course
of physical therapy, and ordered an MRl scan of the plaintiff's
| umbosacral spi ne.

The cl ai mant began physical therapy at Athletico on Cctober
15, 2004. However, the Departnent's records reflect that, on
Cct ober 23, 2004, the plaintiff again went on nmedical |eave as the
result of the back injury she received while on duty.

The MRl scan of the plaintiff's lunbar spine that Dr. Lew s
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recomrended was perfornmed at Resurrection on October 27, 2004. The
radi ol ogist's report of that scan noted mld disc protrusions at
L4-L5 and L5-S1 with bilateral neural stenosis, nobst severe at L4-
L5.

When the plaintiff saw Dr. Lewis on Cctober 28, 2004, she
conpl ai ned of |ow back pain, radiating into her right |ower
extremty, and reported that her synptonsintensifiedw thsitting.
Dr. Lewi s exanined the plaintiff and di agnosed | unbar radiculitis.
He prescri bed an epidural steroid injection, and recommended t hat
the plaintiff remain off work.

Dr. Lewis next sawthe plaintiff on Novenber 8, 2004. 1In his
report of that visit, Dr. Lewis wote that, although the plaintiff
continued to have |owback pain, her radicular pain was nuch
i npr oved. According to the report, Dr. Lewis exanm ned the
plaintiff and reviewed her MRl scan. He concluded that the
findi ngs were conpati blewith alunbar radiculitis and a persi stent
| umbar myofasciitis. He advised the claimant to continue with
physi cal therapy and aut hori zed her toreturnto |ight-duty work on
Novenber 12, 2004, and regular duty work on Novenber 22, 2004.

It appears that the plaintiff returned to duty on Novenber 12,
2004, but again went on nedical |eave on Novenber 16, 2004.

The plaintiff underwent physical therapy at Athletico. 1In a
| etter dated Novenber 30, 2004, Derick Sy, a physical therapist at
Athletico, reported to Dr. Lewis that the plaintiff attended five

sessions of physical therapy from October 15, 2004, through
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Novenber 1, 2004, but that she had mssed two sessions and
cancel | ed anot her. According to the report, the plaintiff was
di scharged from therapy when she failed to return after her
Novenber 1, 2004, visit and failed to return telephone calls
requesting that she reschedul e appointnents. The report states
that, at the tine of her last visit, the plaintiff continued to
conpl ai n of back pain and m d-back nmuscl e spasns and that she was
unable to run or "work out."

The plaintiff returnedto light-duty work on January 17, 2005.
She worked in that capacity until March 29, 2005, when she again
went on nedi cal |eave.

On April 5, 2005, the plaintiff had an MRl scan of her
cervical spine on orders of Dr. Peter Petrovas, a chiropractor
The radi ol ogi st' s report states that the scan of the cervical spine
and the spinal cord was nornal

On May 2, 2005, the plaintiff was exam ned by Dr. Gary Mages
at the Advocate Good Shepard Hospital. Dr. Mages recommended t hat
the plaintiff undergo an L4-L5 transforam nal epidural injection

When the plaintiff was exam ned by Dr. Lewis on May 19, 2005,
she reported that, in March, she had a recurrence of severe | ow
back pain, radiating into her right | eg, and that she was unable to
wor K. On exam nation, Dr. Lewis found a "severe paravertebral
nmuscl e spasmin the plaintiff’s [unmbar spine with m nimal forward
flexion." In his report of that visit, Dr. Lewis recorded an

i npression of "acute lunbar radiculitis secondary to a recurrence
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of a work rel ated back injury which originally occurred in June of
2004." As of that date, Dr. Lewis found that the plaintiff was
unable to work, and he reconmended that she have an epidural
steroid injection.

Dr. Henry Kurzydl owski adm nistered the recommended epi dur al
injection on June 7, 2005. However, when the plaintiff saw Dr.
Lewis on June 13, 2005, she reported that the injection had
afforded no relief from her synptonms. According to Dr. Lew s’
notes, the plaintiff reported a headache and increased | ow back
pai n post-injection. Dr. Lewis again found the plaintiff unableto
wor k, and, based upon her |lack of response to conservative
treatnent, the doctor recomrended that she see a spine surgeon to
be eval uated for possible surgical intervention.

On July 19, 2005, the plaintiff was exam ned by Dr. David
Spencer. In a report of that visit addressed to the Departnent’s
nmedi cal section, Dr. Spencer wote that his working di agnosi s was
chroni c-back pain and right-sided sciatica. He reconmended that
the plaintiff continue in alight-duty status and that she undergo
a new MRl scan of her |unbar spine.

The plaintiff had an MRl scan of her | unbar spine on August 4,
2005, at the Parksi de Magneti c Resonance Center. The radiologist’s
report of the scan states that no abnormalities were detected.

The plaintiff returned to see Dr. Spencer on August 8, 2005.
In his report of that visit, addressed to the Departnent’s nedi cal

section, Dr. Spencer wote that the plaintiff "does not really have
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a back problemor an injury.” Dr. Spencer also wote that, based
upon the pristine appearance of the plaintiff’s spine on the M,
he was of the belief that her pain is not comng from any
identifiable injury in her |unbar spine. The report states that he
di scussed the inplications with the plaintiff and recomrended t hat
she consult with her gynecol ogi st and general internist in order to
identify the source of her pain. Dr. Spencer released the
plaintiff toreturnto wrk with a tenporary 20-pound bendi ng and
lifting restriction.

On Sept enber 2, 2005, the plaintiff was exam ned by Dr. Wesl ey
Yapor, a neurosurgeon. At the time of that visit, Dr. Yapor
reviewed the MRI scan of the claimant's spine that was taken in
Oct ober of 2004. He did not, however, review the MRl scan of the
plaintiff’s spine that was taken in August of 2005. Dr. Yapor
ordered an EMG study of the plaintiff’s |ower extremties and
recoormended that she remain off work until he could further
eval uate her condition with the results of the studies.

The plaintiff had an EME NCV study and next saw Dr. Yapor on
Sept enber 30, 2005. According to Dr. Yapor’s report of that visit,
the EMG study "revealed no neurol ogical finding suggestive of
radi cul opat hy or pl exopathy." Neverthel ess, Dr. Yapor recommended
that the plaintiff remain off work until she coul d have an x-ray of
her S1 joint in order to rule out any pathology in that area.

In a report dated Cctober 18, 2005, Dr. Yapor wote that the

pl aintiff had a CT scan of her sacroiliac joint. Although the scan
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showed a slight narrowing of the joint space, Dr. Yapor saw no
speci fic pat hol ogy. Wen he exam ned the plaintiff on that date,
Dr. Yapor detected "significant point tenderness right over the
right sacroiliac joint."™ Dr. Yapor recommended that the plaintiff
remain off work until she was able to run and suggested that her
best option was to enroll in a pain managenment programto eval uate
her for possible steroid and | ocal anesthetic injections to the
sacroiliac joint and for other types of therapy or nedications.

The plaintiff was evaluated at the Conprehensive Pain
Managenent G oup on Novenmber 17, 2005. The report of the
eval uation states that, after an extensive physical exam nation,
the plaintiff was diagnosed as suffering froml ow back pain with
right radicular-leg pain. Lyrica was prescribed for the
plaintiff’s pain, and she was asked to obtain her MRl scans and EMG
st udy.

When the plaintiff was exam ned by Dr. Yapor on Novenber 22,
2005, she continued to conplain of pain. He recomrended that she
remain off work until she could be re-eval uated by Conprehensive
Pai n Managenent G oup.

On Decenber 13, 2005, Dr. Yapor authored a report addressed to
the Departnent’s nedical section in which he wote that the
plaintiff’s | ow back synptons had not changed in pattern or in the
degree of pain that she experienced and that her |evel of
di sability has continued with disconfort upon prol onged sitting,

standi ng, and wal ki ng. He also reported that the plaintiff is
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unable to run. According to Dr, Yapor’s report, the plaintiff
"shoul d be considered to have a chronic | ow back syndrone which,
al t hough i s causi ng no neurol ogi cal deficit, is causing her to have
sufficient disability for her not to be able to perform her job
duties as a police officer.” Dr. Yapor opined that the plaintiff
is permanentl|y disabl ed.

On Decenber 15, 2005, the plaintiff filed an application with
the Board for an award of duty disability benefits pursuant to the
provi si ons of the Code.

On Decenber 19, 2005, Dr. Yapor discharged the plaintiff from
his care after having reviewed a "normal MRI" of her cervical
spine. Hi s report tothe Departnent’s nedi cal section states that,
al though the plaintiff needed no further followup care from a
neur ol ogi cal standpoint, she would need further followup at the
Conpr ehensi ve Pai n Managenent G oup.

On Decenber 20, 2005, Dr. Howard Konowi tz of the Conprehensive
Pai n Managenent G oup adm nistered an S1 joint injection to the
plaintiff. In areport to Dr. Yapor dated January 20, 2006, Dr.
Konowitz wote that the plaintiff experienced significant
i nprovenent with the injection, but that she still suffered pain.

On Decenber 29, 2005, the plaintiff was exam ned by the
Board’s physician, Dr. S. David Denorest. In a report of that
exam nation dated January 21, 2006, Dr. Denorest noted that the
pl ai ntiff has "exaggerated | unbar | ordosi s" and that he detected a

"marked spasm of the perispinal nuscles on the left from
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approximately T7 to the lower lunbar.” Dr. Denorest also noted
that the plaintiff had decreased forward flexion and | ateral
bendi ng, al though her refl ex exam nati on was normal. Accordingto
Dr. Denorest’s report, the plaintiff has nyofascial pain syndrone
and should continue with pain nmanagenent.

The plaintiff was again examned by Dr. Konowitz at the
Conpr ehensi ve Pai n Managenent G oup offices on March 23, 2006. In
a report of that examnation, Dr. Konowitz wote that the
plaintiff’s S1 joint pain is provoked with prolonged sitting and
st andi ng. Dr. Konowitz stated that, due to the plaintiff’'s
"significant subjective conplaints” of pain over her Sl joint, he
was unable to authorize her return to duty.

The hearing on the plaintiff’s application for benefits
comrenced before the Board on March 30, 2006. At that hearing, the
first witness to testify was Dr. Yapor. Dr. Yapor was questioned
about his treatnment of the plaintiff and his review of her nedi cal
records and MRl scans. He stated that he was of the belief that
the pain that the plaintiff experiences is generated by her
sacoriliac joint. Al t hough the plaintiff experiences |ow back
pain, Dr. Yapor testified that the source of her pain is the Sl
j oi nt. Dr. Yapor stated that the plaintiff’s condition is
consistent with the history of the work-related injury that she
reported to him He also opined that the plaintiff is unable to
work as a police officer. According to Dr. Yapor, the plaintiff

tends to have "flare-ups" with prolonged sitting, standing, or

10



No. 1-07-2623
wal ki ng. He defined prolonged as 30 to 45 m nutes. Dr. Yapor
testified that the plaintiff could neither sit in a police car nor
at a desk for any prolonged period of tinme. Dr. Yapor also stated
that one of his concerns is that the weight of a gun belt
exacerbates the plaintiff’s pain. He was al so concerned about the
plaintiff working or driving a car while taking nedication. On
cross-exam nation, Dr. Yapor admtted that he saw no objective
findings on any of the plaintiff’s MRl scans or x-rays and t hat her
EMG test was normal. Dr. Yapor testified that he was aware that
the plaintiff had suffered prior injuries to her neck and | ow back,
but is of a belief that those injuries had resol ved and that her
current condition is the result of the 2004 on-duty incident.
The Board’ s physician, Dr. Denorest, testifiedto the scope of
his Decenber 29, 2005, examnation of the plaintiff and his
findings on that date. According to Dr. Denobrest, the nuscles in
the plaintiff's spinal colum were in spasm and she exhibited
decreased forward flexion and |ateral bending. Dr. Denorest
di agnosed the plaintiff as suffering fromnyofascial pain syndrone,
meani ng a di sfunction of the muscles, |iganments and tendons in her
| ower back. He testified that he found no evidence that the
plaintiff was malingering or that she was exaggerating her pain.
When questioned as to his opinion on the issue of the plaintiff's
ability to work as a police officer, Dr. Denorest stated that he
woul d not recomend that the plaintiff work inthe field as a "full

street police officer.” He did believe that, if the Departnent
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coul d accommopdate her, the plaintiff could work in certain |ight-
duty positions. He found that a 45-mnute standing-sitting
limtation would be common for an i ndividual such as the plaintiff
who suffers froml ow back pain. Dr. Denorest also stated that, if
the plaintiff returned to work, he would restrict her to duties
where she could frequently change positions.

The plaintiff testifiedthat she suffers fromconstant pai n on
the right side of her |ower back, and shooting pains, going down
her 1 eg. She stated that she takes a variety of nedications
i ncl udi ng Neurontin, Valium Vicodin and U tran and uses Li docai ne
pat ches 24 hours a day. In addition, she attends physical therapy
sessions three tines per week. The plaintiff admtted that she had
i njured her neck and back in a traffic accident while working on
April 29, 2002, but stated that she fully recovered from that
incident. The plaintiff also admtted that, since the incident
whi ch gave rise to her current condition, she has taken two trips
by pl ane; one to Baltinore, Maryl and, and one to Mexi co. According
to the plaintiff, she is able to drive, but only short distances.

The hearing was continued until April 26, 2006, when
Li eutenant Thomas Schaedel, the commanding officer of the
Departnment's nedical section was called as a wi tness. Schaedel
testified that, if an officer can qualify at the gun range and can
anbul at e i ndependently, there are positions within the Departnent
where an accommodation can be made for an officer returning to

duty. Accommodati on can also be made for an officer who nust
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change positions and who has a standing-sitting restriction.
Schaedel testified that he had read Dr. Yapor's reports and found
not hi ng t hat woul d prevent the plaintiff fromreturning to work on
alimted-duty status. Schaedel admtted that the Departnent had
never offered the plaintiff a limted-duty position, but stated
that the plaintiff has never furnished the Departnent with a
rel ease froma doctor authorizing her toreturnto light-duty work.

The Board issued a witten decision on May 26, 2006, denyi ng
the plaintiff's application for duty-disability benefits under the
Code. The Board found that the plaintiff is not disabled,
specifically stating that her "conplaints of pain are subjective
and do not prevent her full duty return to the CPD [Departnent]."
The Board concluded that Dr. Yapor was not a credi ble wtness,
finding his testinony was "evasi ve and i nconsi stent."” Seem ngly as
an aside, the Board also concluded that the plaintiff failed to
establish a causal connection between her on-duty i ncident on July
25, 2004, and her conpl aints.

The plaintiff filed an actioninthe circuit court pursuant to
Article I'll of the Code of Civil Procedure (Adm nistrative Review
Law) (735 ILCS 5/3-101 et seqg. (West 2006)), seeking a judicial
review of the Board's decision and an award of pre-judgnent
i nterest pursuant to section 2 of the Interest Act (815 ILCS 205/2
(West 2006)). The circuit court reversed the Board' s deci sion and
t he Board appeal ed. However, this court dism ssed the Board's

appeal for want of jurisdiction, finding that the circuit court had
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not as yet ruled on the i ssue of pre-judgnment interest and that the
provi si ons of Suprene Court Rule 304(a) (21011l1. 2d R 304(a)) had

not been conplied wth. Kouzoukas v. Retirenent Board of the

Policenen's Annuity and Benefit Fund of the City of Chicago, No. 1-

06- 3320 (June 26, 2007). On renmand, the circuit court awarded t he
plaintiff pre-judgnent interest, and, thereafter, the Board filed
the i nstant appeal.

Initially, the Board argues that the findings of fact which
support its denial of the plaintiff's application for duty-
disability benefits are not against the nmanifest weight of the
evidence, and, as a consequence, the circuit court erred in
reversing its decision in the matter. W disagree.

On judicial review, it is the court's function to ascertain
whet her the findi ngs of fact and deci sion of the Board are agai nst

t he mani fest weight of the evidence. See Abrahanmson v. Illinois

Departnent of Professional Requlation, 153 I11l. 2d 76, 88, 606

N. E. 2d 111 (1992). The decision of an adm nistrative agency, such
as the Board, is against the mani fest wei ght of the evidence if an

opposite conclusionis clearly evident. Abrahanson, 153 Il1. 2d at

88. Whether a review ng court m ght reach the sanme concl usion as
the Board is not the test of whether its determnation on a
gquestion of fact is supported by the manifest weight of the
evi dence. Rat her, the appropriate test is whether there is
sufficient evidence in the record to support the Board's

determ nati on. Abrahanson, 153 IIl. 2d at 88. However, when an
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adm nistrative decision is against the manifest weight of the
evidence, it is the court's duty to reverse it. Zien V.

Retirement Board of the Firenen's Annuity & Benefit Fund of

Chicago, 236 Il1. App. 3d 499, 507, 603 N. E 2d 777 (1992).

In concluding that the plaintiff is not disabled within the
meani ng of section 5-115 of the Code (40 I LCS 5/5-115 (West 2006)),
the Board found that her subjective conplaints of pain "do not
prevent her full duty return to the CPD." W have set forth in
excruciating detail the facts relating to the plaintiff's nedi cal
treatnent and the opinions of each of the physicians that have
exam ned her to denonstrate that the Board's findinginthis regard
i s against the nmanifest weight of the evidence.

Al t hough none of the objective nmedical tests or scans
perfornmed on the plaintiff identified the source of her pain, each
of the physicians that exam ned the plaintiff, with the exception
of Dr. Spencer, rendered a diagnosis as to the source of her pain.
Dr. Lewis, one of the plaintiff's treating physicians, and Dr.
Denorest, the Board's doctor, each diagnosed the plaintiff as
suffering from lunbar myofasciitis. Dr. Lewis wote that the
condition was "acute." Dr. Lewis also diagnosed | unbar
radiculitis. Wien the plaintiff was exam ned by Drs. Lewis and
Denorest, spasns of the muscles in her | ow back were noted. Dr.
Denorest reported that the plaintiff had decreased forward fl exi on
and |l ateral bending. Dr. Yapor, whomthe Board found | ess than

credible, testified that, although the plaintiff experiences | ow
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back pain, the source of the painis her sacroiliac (S1) joint. It
was only Dr. Spencer that found that the plaintiff "does not really
have a back problemor aninjury.” H s opinioninthis regard, and
upon which the Board appears to have rested its decision, is
contained in an eight-line letter that the doctor wote to the
Departnment's nedi cal section. Accordingtothe letter, Dr. Spencer
based his opinion on the "pristine appearance” of the plaintiff's
spine on her MRl scan. Although Dr. Denorest, the Board s own
doct or, acknow edged that all of the plaintiff's tests were nornmal,
he, neverthel ess, believed that she is in pain. He explained that
| umbar nyofasciitis or myofascial pain syndronme is a disfunction of
the nuscles, liganments and tendons of the | ow back. Further, Dr.
Denorest found no evidence that the plaintiff was malingering or
exagger ati ng her synptons.

Contrary to the Board's finding, none of the physicians that
treated or exam ned the plaintiff opined that she could return to
"a full duty position” with the Departnent. As of June 13, 2005,
Dr. Lewis found that the plaintiff was unable to work. Dr. Yapor
stated that the plaintiff could not work as a police officer. Dr.
Konowitz wote in his report of March 23, 2006, that he was unabl e
to authorize the plaintiff to return to duty. Dr. Denpbrest, the
Board's own physician, testified on March 30, 2006, that he woul d
not recommend that the plaintiff work in the field as a "full
street police officer.” Even Dr. Spencer, who released the

plaintiff toreturn to work on August 8, 2005, inposed a tenporary
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20- pound bending and liftingrestriction. Dr. Spencer's eight-Iline
| etter of August 8, 2005, notwi t hstandi ng, the Board's finding that
the plaintiff can return to "a full duty position® with the
Departnent is against the mani fest weight of the evidence as an
opposite conclusion is clearly apparent.

The Board also found that the plaintiff was not a credible
W t ness i n addressing her claimof pain. According to the Board,
the plaintiff's failure to keep physical therapy appoi ntnents and

her plane trips, "all raise questions as to her injury and the
extent of her conplaints of disabling pain.”

The record establishes that the plaintiff has been under
conti nuous nedi cal care since her injury on July 25, 2004. She was
treated at Resurrection for a |owback strain, two of her
subsequent treating physicians diagnosed either an acute back
strain or lunbar nyofasciitis, two of her treating physicians
identified the source of her pain as the S1 joint, four of her
treating physicians prescribed pain nedication to relieve the
plaintiff's synptonms, and four physicians recomended or
adm ni stered epidural injections. The Board's own physician, Dr.
Denor est di agnosed nyof asci al pain syndronme and found no evi dence
that the plaintiff was malingering or exaggerati ng her pain. Not
even Dr. Spencer opined that the plaintiff is not in pain. Yet,
based upon the fact that the plaintiff m ssed several physical

t her apy appoi ntments and took two plane trips andits reliance upon

Dr. Spencer's letter stating that the plaintiff is not injured, the
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Board found that the plaintiff's clains of pain were |ess than
credi bl e.

Great deference is accorded to the findings of an
adm ni strative agency on nmatters of witness credibility and the

wei ght to be given to evidence. Lapp v. Village of Wnnetka, 359

Ill. App. 3d 152, 167, 833 N.E. 2d 983 (2005). However, in this
case, the overwhelnm ng weight of the nedical evidence and the
opi ni ons of the Board's own physician | ead us to concl ude that any
finding that the plaintiff does not suffer pain to an extent which
prevents her fromreturning to a "full duty position" with the
Departnent is against the nmanifest weight of the evidence.
Section 5-115 of the Code defines a disability as a "condition
of physical or nental incapacity to perform any assigned duty or
duties in the police service." 40 ILCS 5/5-115 (West 2004). An
i ndi vi dual may be i ncapabl e of performingina"full duty position”
with the Departnent and yet not be di sabled within the meani ng of
the Code if a position is made available to her which can be
perfornmed by a person with her physical disability. See Peterson

v. Board of Trustees of the Firenen's Pension Fund of the Gty of

Des Plaines, 54 11l. 2d 260, 263-65, 296 N. E. 2d 721 (1973); Thurow

v. Police Pension Board of the Village of Fox Lake, 180 IlI. App.

3d 683, 690-91, 536 N. E. 2d 155 (1989). Dr. Denorest testifiedthat
the plaintiff is capable to working in a light-duty capacity
al l owi ng her to change positions frequently. Schaedel testified

that an accommodation can be made within the Departnment for an
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of ficer who nust change positions frequently and who has a
standing-sitting restriction. However, Schaedel adnmtted that the
Department has never offered the plaintiff a |ight-duty position
within her restrictions.

As noted earlier, the evidence before the Board established
that the plaintiff is physically incapable of performngina "full
duty position” with the Departnent. W believe, therefore, that
she met her initial burden of proving that she is disabled within

t he meani ng of section 5-115 the Code. Terrano v. Retirenent Board

of the Policenen's Annuity and Benefit Fund of the Cty of Chicago,

315 I'I'l. App. 3d 270, 276, 733 N. E.2d 905 (2000). In the absence
of any evidence that the plaintiff has been ordered to return to
duty and a light-duty position within her restriction has been
offered to her, the mere existence of such a position will not
support a finding that the plaintiff is not di sabled. Terrano, 315
I1l. App. 3d at 276.

Finally, the Board found that the plaintiff failed to
establ i sh any causal connecti on between her conpl ai nts of pain and
the on-duty incident of July 25, 2004. |Its determnation inthis
regard appears to be based on a finding that the plaintiff does not
suffer from an injury or that, if she does, its source is
gynecol ogi cal or gastrointestinal inorigin. Based on our anal ysis
of the Board's findings as to the nature and extent of the
plaintiff's injury, we also find that its determnation as to

causation is al so against the nmanifest weight of the evidence.
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For the reasons stated, we affirmthe judgnment of the circuit
court which reversed the Board' s decision to deny the plaintiff
duty-disability benefits under the provisions of section 5-154 of
t he Code.

The Board al so appeal s fromthe circuit court's order awardi ng
the plaintiff pre-judgnent interest. The Board's argues both t hat
the plaintiff waived any right to pre-judgnent interest by failing
to make a claimfor interest before the Board and that the Board is
not subject to the provisions of the Interest Act (815 ILCS 205/1
et seq. (West 2006)). We reject both argunents.

The powers of an admi ni strative agency, such as the Board, are
strictly confined to those granted in its enabling statute. City
of Chicago v. Fair Enploynent Practices Commin, 65 Ill. 2d 108,

115, 357 N. E. 2d 1154 (1976); G lchrist v. Human Ri ghts Conm n, 312

I1l. App. 3d 597, 601, 728 N. E.2d 566 (2000). Pursuant to section
5-189 of the Code, the Board has the power "[t]o authorize the
paynent of any annuity, pension, or benefit granted under this
Article or under any other Act relating to police pensions *** "
40 I LCS 5/5-189 (West 2006). However, we find nothing in section
5-189, or any ot her section of the Code, that grants the Board the
power to award i nterest pursuant to section 2 of the Interest Act
(815 ILCS 205/2 (West 2006)). For this reason, we reject the
argunent that the plaintiff waived her right to pre-judgnent

interest by failing to raise the issue before the Board. See

Poi ndexter v. State of Illinois, 372 Ill. App. 3d 1021, 1026, 869
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N.E.2d 139 (2007) (finding that clains not raised before an

adm ni strative agency were not wai ved where t he cl ai ns wer e out si de

the agency's purview), aff'd, No. 104853 (April 3, 2008).
Finally, the Board invites us to revisit the i ssue of whet her

it is subject tothe provisions of the Interest Act. |In support of

the argunent that it is not subject to the Interest Act, the Board

relies uponthe Third District's opinionin Bassett v. Pekin Police

Pensi on Board, 362 Ill. App. 3d 235, 839 N E. 2d 130 (2005).

In Fenton v. Board of Trustees of the Gty of Miurphysboro, 203

I11. App. 3d 714, 723, 561 N. E. 2d 105 (1990), the court determ ned
that a police pension as prescribed by statute is an instrunment in
writing subject tothe provisions of section 2 of the Interest Act.
The holding in Fenton, on this issue, has been followed in the

First District in the cases of Barry v. Retirenent Board of the

Firenen's Annuity and Benefit Fund of Chicago, 357 Ill. App. 3d

749, 772, 828 N.E.2d 1238 (2005); Martino v. Police Pension Board

of the City of Des Plaines, 331 IIl. App. 3d 975, 983, 772 N E. 2d

289 (2002); and Barber v. Board of Trustees of the Village of South

Barrington, 256 Il1. App. 3d 814, 819, 630 N E.2d 446 (1993). W

bel i eve that the hol ding in Fenton and our earlier decisionrelying
upon its holding are well reasoned, and, as a consequence, we
decline to foll ow Bassett.

In summary, we affirmthe judgnment of the circuit court which
reversed the Board' s decisionto deny the plaintiff duty-disability

benefits and the circuit court's order awarding the plaintiff pre-
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j udgnment interest.

Affirnmed.

SOUTH and KARNEZI S, JJ., concur.
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