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Def endant - Appel | ee.

PRESI DI NG JUSTI CE FI TZGERALD SM TH del i vered t he opi ni on of
t he court:

Def endant M chael Taylor was charged with multiple counts of
crim nal sexual assault and aggravated crim nal sexual abuse for
m sconduct with a minor. 1In this interlocutory appeal, the State
asserts that the trial court erred in refusing to adm t
defendant’'s prior 1998 sexual offense as substantive evidence to
show propensity pursuant to section 115-7.3 of the Code of
Crimnal Procedure of 1963 (the Code) (725 ILCS 5/115-7.3 (West
2004)). W reverse and remand for further proceedings.

I n Decenber 2004, defendant was charged by indictnment with
perform ng various sex acts with a 13-year-old nale, WT., while
def endant held a position of trust, authority or supervision in
relation to WT. Specifically, defendant is charged with
sexual |y assaulting and abusing WT. while acting as WT."'s
counsel or and reverend. The charges all eged ei ght counts of

crim nal sexual assault and seven counts of aggravated crim na



1-07-0060

sexual abuse, occurring from Cctober 5, 2004, through Novenber
15, 2004.

On June 23, 2006, defendant filed a notion to bar the use of
evidence of his prior conviction for sexual crimnal assault to
i npeach his credibility. 1In response, the State filed a "Mtion
for Proof of Other Crines," seeking to admt defendant's prior
1998 sexual offense as substantive evidence to show propensity
pursuant to section 115-7.3. According to the State's notion,
defendant's 1998 sexual offense stemmed fromthe conmm ssion of
illegal sex acts with a 17-year-old male victimbetween Decenber
15, 1998, and Decenber 23, 1998. Defendant, while acting as the
chai rman of the school board at the victims high school, offered
to assist the victimw th adm ssion into college. Thereafter,
def endant commtted nmultiple sex acts with the victim i ncluding:
(1) rubbing the victims penis with his hand; (2) perform ng oral
sex on the victim (3) licking the victims anus; and (4) having
the victimrub defendant's penis with the victinms hand. The
State al so all eged that defendant assaulted the victim at
defendant's and the victim s residence, and that defendant gave
noney to the victimon several occasions.

Furthernore, the State alleged that in the current charges,
def endant was working at a shelter when he approached WT. and
hi s not her and encouraged WT.'s nother to live with relatives

who did not have roomfor WT. Defendant subsequently offered to
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have WT. live with him Thereafter, between Cctober 6, 2004,
and Novenber 11, 2004, defendant, while in his residence,
perfornmed oral sex on WT., licked WT.'s anus, inserted his
finger into WT."'s anus, and inserted the handl e of a hairbrush
into WT."'s anus.

In addition, the State all eged that defendant was a m ni ster
at New Covenant Baptist Church at the tinme of both offenses and
that neither WT. nor the other victimwas related to defendant,
but both shared defendant's |ast nane.

Following a hearing, the trial court denied the State's
notion to admt evidence of defendant's prior conviction for
crim nal sexual assault. The trial court expressly stated:

"There is, in my opinion, significant
time difference between the previously
adj udi cated matter and the natter before this
Court.

There is also a significant difference
in the age of the two [victinms], significant
not only in terns of years, but also in
arguably the maturity of the respective
victins or alleged victins.

The third prong, that being rel evant
factors is of no nonent, in ny opinion. |'m

aware of the Suprenme Court decision that the
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State relies upon, and it really baffles ne
and it has running in |long standing

prohi bition of proof of other crines to show
propensity.

And | wish the justices in that case
woul d sit here as | have and | ook out over
people in this courtroomwhen the State
begins to tal k about the conparisons, the
case at bar versus the prior matter. Those
justices would have seen as | did citizens in
this courtroom shaki ng their head, frowning,
none of which | believe was in accordance
with the presunption of innocence.”

On appeal, the State first asserts that the trial court
erred as a matter of |aw by finding the evidence of the 1998
of fense per se inadm ssible.

Under the common | aw, adm ssion of other-crinmes evidence is
generally prohibited to show propensity to comrmit the charged

crinme. People v. MKibbins, 96 Ill. 2d 176, 182 (1983).

However, the parties both rightly agree that section 115-7.3
created an exception for propensity evidence in sex offense

cases. See People v. Donoho, 204 IIl1l. 2d 159, 176 (2003) ("the

| egi sl ature enacted section 115-7.3 to enable courts to admt

evidence of other crines to show defendant's propensity to commt
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sex offenses").

Section 115-7.3 applies to crimnal cases, such as this,
where the defendant is accused of crimnal sexual assault and
aggravated crim nal sexual abuse. 725 ILCS 115-7.3(a) (West
2004). Further, evidence of another offense of crimnal sexual
assault "may be admi ssible (if that evidence is otherw se
adm ssi bl e under the rules of evidence) and nay be consi dered for
its bearing on any matter to which it is relevant.” 725 ILCS
115-7.3(b) (West 2004). Wen wei ghing the probative val ue of the
prior offense agai nst undue prejudice to the defendant, the court
may consider: (1) the proximty in time to the charged of fense;
(2) the degree of factual simlarity to the charged of fense; and
(3) other relevant facts and circunstances. 725 ILCS 5/115-
7.3(c) (West 2004).

The trial court's decision to admt or deny other-crines
evidence to show the defendant's propensity to commt sex
of fenses will not be disturbed absent an abuse of discretion
Donoho, 204 Il1l. 2d at 182. A trial court abuses is discretion
where its ruling is arbitrary, fanciful or where no reasonable
person woul d take the view adopted by the court. Donoho, 204
I1l. 2d at 182. However, "[t]o the extent that the trial court
determ ne[s] that evidence [is] inadm ssible per se as to its
probative val ue for propensity, that decision is incorrect as a

matter of |aw People v. Childress, 338 Ill. App. 540, 552 n.2
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(2003).

Here, we reject the State's contention that the trial court
erred as a matter of |aw by determ ning that evidence of
def endant’'s 1998 sexual offense was per se inadnmssible. In
denying the State's notion to admt the evidence, the court
stated that it found Donoho "baffl[ing]” in relation to the |ong-
standi ng common | aw prohibition of proof of other crinmes to show
propensity. Mbreover, the court inplied that the introduction of
the 1998 offense for propensity would have belied the presunption
of innocence. However, the court expressly nmentioned the three
factors of section 115-7.3(c) and even discussed, albeit briefly,
two of those factors, i.e., proximty in tinme and degree of
factual simlarity. Thus, we cannot conclude that the trial
court determ ned that the evidence concerning the 1998 of fense
was i nadm ssible per se as to its probative value for propensity.

Next, the State asserts that the trial court abused its
di scretion by failing to conduct a meani ngful analysis of the
probative val ue of defendant's prior conviction pursuant to
section 115-7.3. Specifically, the State argues that the trial
court applied subsection (c) w thout first deciding whether
propensity evidence was all owed under the statute, thus making
its decision arbitrary and an abuse of discretion.

In this case, it is unclear whether the trial court

consi dered defendant's 1998 sexual offense in terns of its
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probative val ue for propensity before applying the factors in
subsection (c). See Childress, 338 IIll. App. 3d at 552.
Regardl ess, review of the record reveals that the two of fenses
are eligible under subsection (a) and defendant's prior
conviction is otherwi se adm ssible pursuant to subsection (b).
Thus, the ultimate issue is whether the trial court abused its
di scretion when it determ ned that the prejudicial effect of
def endant’'s 1998 sexual offense outweighed its probative val ue
under subsection (c). On this issue, the State correctly
contends that the 1998 of fense was nore probative than
prej udi ci al according to subsection (c)'s bal ancing test.
First, the six-year gap in tine between the 1998 of fense and

the charged of fense was not "significant,"” as stated by the trial
court. I n Donoho, the suprene court stated that "[t] he appellate
court has affirmed adm ssion of other-crinmes evidence over 20
years ol d under the exceptions because the court found it to be
sufficiently credi ble and probative.” Donoho, 204 II1l. 2d at

184, citing People v. Davis, 260 IIl. App. 3d 176, 192 (1994).

The Donoho court then held that a 12- to 15-year tine gap between
of fenses, by itself, was insufficient to render the adm ssion of
a prior offense an abuse of discretion. Donoho, 204 I111. 2d at
184. Accordingly, we conclude that the six-year gap here was not
substanti al .

Second, even assuming the tinme |apse was significant, its
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negative inpact on the probative value of defendant's 1998
of fense is overcone by the degree of factual simlarity between
the two offenses. As the factual simlarities increase, so does

t he probative value of other-crinmes evidence. People v. WIson,

214 111. 2d 127, 142 (2005). "To be adm ssible under the
statute, the other-crines evidence should have sonme threshol d

simlarity to the charged crine." People v. Boand, 362 IIll. App

3d 106, 122 (2005). However, because no two i ndependent crines
are identical, sonme factual disparity between a prior offense and
a current charge will not defeat admissibility. Donoho, 204 111,

2d at 185, citing People v. Illgen, 145 IIl. 2d 353, 373 (1991).

In the instant case, the facts of the 1998 offense are
sufficiently simlar to the facts of the charged crinme. |In both
cases, defendant was in a position of trust, authority, or
supervision in relation to the victi mwhen he conmtted the
of fense. Moreover, in each case, defendant lured the victim by
offering to assist the victimwith a pressing issue, i.e.
adm ssion into college and honel essness. Furthernore, both of
the victinms were mal es and each shared defendant's surnane.
Regardi ng the sex acts, in each case defendant perfornmed oral sex
on the victinms and licked their anuses. Oher relevant facts and
ci rcunstances include that defendant was a mnister in both 1998
and 2004 and that defendant assaulted each victimat his

resi dence. Based on this record, we conclude that the probative
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val ue of defendant's 1998 sexual offense outwei ghed any undue
prejudi ce and, thus, should have been allowed to be admtted as
evi dence of defendant's propensity to commt sex crinmes.

In reaching this conclusion, we reject defendant's argunent
that the factual simlarities ended with the gender of the
victins. Defendant advances that the victins differed in age and
maturity level, noting that the 17-year-old victimcould be
crimnally charged as an adult, was one year shy of being able to
vote, and of legal age to join the arned forces, while the 13-
year-old victimwas not yet in high school, has few |l egal rights
of his own, and nust be in the care of a guardian. |In addition,
def endant asserts that the sexual acts alleged differ greatly.
Def endant states that "[m ost notably, the State all eges the use
of a hairbrush in the anus of the conplaining witness. No such
apparatus of any kind was used in the first matter. Nor was
mut ual masturbation.™ Even though defendant correctly observes
t hese factual discrepancies, we find that he exaggerates their
significance in light of the stated conpelling simlarities.
Accordi ngly, defendant's position is not persuasive.

In light of our decision that evidence of defendant's 1998
sexual offense is admi ssible to denonstrate his propensity to
commt a sexual offense, we need not reach the State's fina
contention that the trial court abused its discretion where it

failed to consider whether the evidence was adm ssi bl e under
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tradi tional comon | aw principl es.

For the foregoing reasons, we reverse the order of the trial
court refusing to allow into evidence defendant's 1998 conviction
for crimnal sexual assault and remand for further proceedings.

Reversed and remanded.

GALLAGHER and TULLY, JJ., concur.
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