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JUSTI CE GARCI A delivered the opinion of the court.

After a jury trial, the respondent, Dante W, was
adj udi cated del i nquent based on the conm ssion of first degree
mur der and aggravated vehi cul ar hijacking. The respondent now
appeal s alleging ineffective assistance of counsel and that the
trial court erred when it denied his notion to suppress
statements. For the reasons that follow, we affirm

BACKGROUND

On January 11, 2003, Jimy Patton was shot and killed in
Garfield Park. His car was also stolen. After arresting Joshua
Counci |l ,* Chicago police detectives began | ooking for Robert
Hughes, Antoni o Wodson, and the respondent. The respondent was
15 years old when he was arrested on Septenber 22, 2003. The

State filed a petition for adjudication of wardshi p agai nst the

! Joshua Council's surname is given various spellings in the
record.
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respondent for know ng and intentional rnurder, nurder during the
course of a felony, and aggravated vehicul ar hijacking. The
trial court found extended juvenile jurisdiction warranted. The
matter proceeded to trial in January 2005.
|. Motion to Suppress Statenents

Before trial, the respondent filed a "' Re-Corrected’ Modtion
to Suppress Video Statenents," alleging "because of his nental,
educational, enotional and/or psychol ogi cal capacity" the
respondent was unable to understand his Mranda rights. The
hearing on the respondent’'s notion to suppress commenced on
August 26, 2004, continued fromdate to date, and concluded on
Decenber 21, 2004.

The State presented testinony from Chi cago police detectives
Greg Swi derek and John Roberts, youth officer Ayanna Parsons, and
Assistant State's Attorney (ASA) Caren Arnbrust, all of whom who
were present with the respondent at various tines at the police
station. The respondent and his nother, Cherisse W, testified
in the respondent's case.?

Foll owi ng the respondent’'s arrest on Septenber 22, 2003, he
was transported to Area 4 and placed in an interview room

At 4:30 p.m, when Detective Sw derek arrived for his shift,

he was told by Oficer Harry Matheos that the respondent had been

*The respondent's nother's first name is given various

spellings in the record.
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arrested. Because the respondent was a m nor, Detective Sw derek
told O ficer Matheos to notify the respondent's parents. O ficer
Mat heos went to the respondent’'s address, but no one was hone.

At 5:20 p.m, Detective Sw derek and his partner, Detective
Roberts, spoke to the respondent for the first tine when the
respondent knocked on the door of the interview room and asked
why he was there. The detectives told the respondent they were
investigating the death of a man and the theft of his car on
January 11, in Garfield Park. The respondent said he was there,
but did not kill the man. Swi derek told the respondent they
coul d not speak with himw thout a parent or guardian present.
The respondent gave detectives his grandnother's phone nunber.

At 6:30 p.m, Detective Roberts spoke with the respondent's
grandfather. Roberts asked himto conme to Area 4, because the
respondent was under arrest for nurder. The respondent's
grandf at her agreed to cone and spoke by phone with the
respondent. The grandfather called back to tell Roberts he would
not be com ng because he was not the respondent's |egal guardian.
He gave Roberts the phone nunber of the respondent's nother.

Det ective Roberts called the respondent's nother. She told
hi m she was not comng to Area 4 and hung up. Roberts called
back and | eft a nessage. Roberts then left a nmessage with the
respondent’' s grandparents.

At 7:30 p.m, Detective Sw derek took the respondent to an
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interview roomused to videotape statenents and introduced himto
youth officer Parsons. Sw derek told the respondent that Parsons
was there to protect his rights and asked the respondent if he
understood. The respondent said he did. Sw derek then left the
room

When she was alone with the respondent, Parsons asked him
about his "well being." The respondent told her he was fine, he
had been given a drink, and he did not have to go to the
bat hroom After speaking with the respondent, Parsons attenpted
to contact his famly, but was unsuccessful.

When Detective Sw derek returned, he told the respondent
that he was under arrest for the murder of Jimmy Patton and
advi sed the respondent of his Mranda rights. After each right,
Swi derek asked the respondent if he understood that right and the
respondent answered that he did. The respondent was able to
explain to Sw derek what each Mranda right meant. Sw derek al so
asked the respondent if he understood that he could be charged as
an adult. The respondent answered that he did.

Detective Swi derek then had a conversation with the
respondent regarding the events of January 11. The respondent
"appeared fine" during the conversation. The respondent "spoke
intelligently and was able to explain his actions."” After
speaking with the respondent, Sw derek contacted the State's

Attorney's office.



No. 1-06-0010

Wil e Detective Sw derek spoke to the respondent, Detective
Roberts continued in his attenpts to contact the respondent's
parents or a guardi an. Roberts phoned the Broadview police
departnent and asked that a squad car be sent to the respondent's
not her's house. Broadview police officers left a note with
Roberts' contact information at her house. Roberts called the
respondent's grandfather and |l eft a nessage. Roberts also left a
message on the respondent's grandnother's cell phone.

At 8 p.m, ASA Arnbrust arrived at Area 4. Before speaking
with the respondent, she net with detectives, reviewed police
reports, and watched the videotaped statenents of "other
of fenders who had previously been charged.”

At 10 p.m, Arnbrust net wwth the respondent. Detective
Swi derek and youth officer Parsons were also present. Arnbrust
bel i eved Parsons was in the room because the respondent's famly
"either [was] unwilling [to cone to Area 4] or there was no
answer at the houses."

Arnmbrust introduced herself as an assistant State's
Attorney. She told the respondent that she was not his attorney.
Arnmbrust then informed the respondent of his Mranda rights.
After each right she asked the respondent if he understood that
ri ght and he said he did. Arnbrust then asked the respondent to
explain each right to her. The respondent explained each right

in his own words.
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After the respondent told Arnbrust about the events of
January 11, Arnbrust presented himw th choices regarding howto
menorialize his statenment. The respondent chose to videotape his
statenment. Arnbrust read the "Consent to Vi deotape Statenent” to
t he respondent and asked if he still wanted to give a statenent.
The respondent indicated he did and signed the consent form
Arnbrust, Sw derek, and Parsons also signed the form

Whi l e Swi derek and Arnbrust spoke to the respondent, Roberts
continued his efforts to contact the respondent's famly. He
requested a squad car be sent to the respondent's grandparents'
honme. He al so spoke to the respondent's great-grandnot her
Augusta W, and grandnother, Betty Jackson.

At 12:20 a.m, the respondent's nother and grandnot her
arrived at Area 4. Sw derek, Roberts, and Parsons expl ai ned that
t he respondent was under arrest for nurder, that he had chosen to
give a videotaped statenent, and that it was inportant a famly
menber sit with the respondent while he nmade the statenent.
Nei t her woman wi shed to sit with the respondent.

After both wonmen had spoken to the respondent, they still
declined to sit with himwhile he made a statenent. Sw derek
asked the respondent whom he wanted to sit with him The
respondent chose his grandnother. Wen Jackson was told the
respondent wanted her to sit with himwhile he nade his

statenent, she agreed and signed the "Consent to Videotape
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Statenent” form

The respondent's vi deotaped statenent was taken at
approximately 1:26 a.m Arnbrust, Sw derek, and the respondent's
grandnot her were present. Before the respondent gave his
statenent, he was again advised of his Mranda rights. The
respondent was asked to repeat in his own words what the "M randa
War ni ngs" nmeant to him Arnbrust al so asked the respondent if he
had been threatened or prom sed anything in exchange for his
statenent. He denied he was.

The respondent never said he did not want to give a video
statenent and never asked for an attorney. Hi s nother and
grandnot her never stated they did not want the respondent to give
a vi deot aped statenent and never asked for an attorney for the
respondent .

Before resting, the State sought |eave to play the
vi deot aped statenment so the court could see the respondent's
"denmeanor” while he was making the statenment. The respondent's
counsel objected. The court denied the notion.

The State rested. The respondent noved for a "directed
verdict." The trial court denied the notion.

The respondent testified that followng his arrest, he was
placed in an interview room Two detectives entered the room
i ntroduced thensel ves, and asked the respondent about January 11.

The respondent told them he was at honme. The detectives
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questioned the respondent for 30 m nutes. They returned 20
m nutes | ater and asked the sane questions. The respondent again
said he was at honme. The second interview |lasted for 10 m nutes.

The detectives then took the respondent to another room
where he watched the videotaped statenent of Antoni o Whodson, in
whi ch Wbodson descri bed the events of January 11. The respondent
testified one of the detectives, he did not remenber which one,
prom sed himthat if he "was to nmake [a] tape, [he] wasn't going
to be charged.” The respondent was told that putting his version
of events on tape would be his "best bet" to avoid being charged.

Before making his statenent, the respondent was infornmed of
his "rights" for the first time by youth officer Parsons. The
respondent al so spoke to his nother and grandnot her.

During direct exam nation, the respondent testified
regardi ng his understanding of his Mranda rights during
guestioning by ASA Arnbrust.

"Q *** And when she asked you
these rights, did you understand each
and every right as she asked thenf
A. Some of them Not all of them
| had--1 told her to repeat them to
explain themto ne.
During cross-exam nation, the respondent testified the

detectives also read him Mranda rights and he indicated that he
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under st ood each right. The respondent testified he understood
the Mranda rights when Sw derek read them and when he repeated
t hem back to ASA Arnbrust. However, on redirect, the respondent
testified he did not understand his Mranda rights and only said
he did to end the interview and get hone qui cker

On re-cross-exam nation, the respondent testified that both
det ectives prom sed he would not be charged if he nmade a
statenment, but he did not tell anyone about the prom se. On
re-redirect, the respondent testified that no one ever asked him
about any prom ses being nade in exchange for the statenent and
t hat he never signed anything verifying the transcription of the
vi deot aped statenent was true and accurate.

After the respondent's testinony, the State renewed its
"Motion to Reconsider Exclusion of the Mnor's Videotaped
Confession.” The State wi shed to play the portions of the
statenment during which ASA Arnbrust told the respondent that she
was a | awyer, but not his | awer, and when she asked if he had
been prom sed anything in exchange for his statenment. The court
deni ed the notion.

The State called ASA Arnbrust in rebuttal. Arnbrust
testified she told the respondent she was an assistant State's
Attorney and never told himthat she was his attorney. She never
told the respondent that he would not be charged if he made a

statenment. Arnbrust asked the respondent if he had been prom sed
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anything in exchange for his statenment and he said no.

Det ective Swi derek was al so recalled. He denied prom sing
not to charge the respondent if he made a statenent.

The respondent testified in surrebuttal. The respondent
testified that Detective Roberts cane into the interview room and
told himthat if "I tell himwhat happened during that day,
wasn't going to be charged.” The respondent descri bed Roberts as
"about six, six sonmething, six-sonething feet; white, white guy;
he had a suit on." The respondent did not know Roberts' age, but
descri bed himas having "light gray, light brown hair."

The respondent's nother, Cherisse W, also testified in
surrebuttal. On Septenber 22, Detective Roberts called Cherisse
W between 10:30 p.m and 11 p.m to tell her the respondent was
in custody because of a stolen car. Wen she arrived at Area 4,
Roberts told her the respondent was under arrest for nurder.
Roberts told her that "if [the respondent] put his testinony on
tape, it [would] be in his best interest to tell his side of the
story, and nine tinmes out of ten he would not be charged."”
Roberts told her the respondent would "not be charged *** because
t hey had the shooter.”

Cherisse W told the detectives it was up to the respondent
to decide whether to nake a videotaped statenent, but she would
not have agreed to it. The respondent told her he was nmaking a

vi deot aped statenment because Roberts said it would be in his best

10
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interest to do so.

Detective Roberts testified that his only contact with the
respondent was when the respondent knocked on the door of the
i nterview room and asked Roberts and Swi derek why he was there.
Roberts denied prom sing not to charge the respondent if he made
a videotaped statenment. He did not tell the respondent's nother
that it would be in the respondent's best interest to make a
vi deot aped st at enent .

The court denied the notion to suppress. The court found
"under the totality of the circunstances,"” the respondent and his
W tness were not credible. The court found "the M randa warni ngs
were properly given[,] that the m nor understood the warnings[,]
that the m nor waived the warnings[,] that the waiver was
know ng[,] that the waiver was intelligent[, and] that the waiver
was a voluntary waiver."

[1. Trial

In his opening statenent before the jury, the respondent's
counsel admtted the respondent went to the park "l ooking for a
car to steal."” Though the respondent "was physically present
when the fatal act occurred,” the respondent had no idea that a
gun was involved until it was "whi pped” out. Counsel asked the
jury to find the respondent not guilty because the "true
per petrators” had al ready been caught and puni shed.

The State presented the testinony of Steve Banks. On

11
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January 11, Banks, the victim and J.C Parker were drinking in
Parker's car when they were approached by three nen. One nan
asked for a light. The victimexited Parker's car and wal ked to
his car. As he attenpted to unlock the door, two of the nen

gr abbed the key and the third man pulled out a gun. Banks and
Par ker drove away to notify the police. Wen they returned, the
victimwas face-up on the sidewalk with a visible gunshot wound
to the chest.

Det ecti ve John Roberts testified that in the course of the
investigation into the victims death, a | ead devel oped which
pushed Roberts in the direction of Joshua Council.

On September 5, 2003, Roberts interviewed Council. After
the interview, Roberts began to | ook for Robert Hughes,
"Antoni o," and the respondent. Hughes was arrested a few days
later. While interview ng Hughes, Roberts | earned Antonio's | ast
name was Wodson. Wodson was arrested that day. Roberts issued
an investigative alert for the respondent after he was unable to
find the respondent at his hone.

Roberts testified about the arrest of the respondent and his
attenpts to |l ocate the respondent's nother. Hi s testinony was
substantially simlar to that given at the suppression hearing.
He again denied prom sing not to charge the respondent if he made
a vi deot aped st at enent.

Detective Geg Swiderek testified as he did at the

12
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suppression hearing. The respondent told Swi derek that on
January 11, he was at a party at Hughes' house with Council and
Wbodson. Council wanted to steal a car "to get sonme rins for his
brother's car."” Council asked the respondent to cone al ong and
to keep an eye out for the police. As they walked to Garfield
Park, Council told the respondent that Wwodson had a gun.

When they arrived at the park, there was a gold car with the
engine running and a red car with people sitting init. Counci
wal ked up to the red car and told the occupants that the gold car
bel onged to his grandfather. He asked the occupants of the red
car where his grandfather was. To clear up Council's questions
about the ownership of the gold car, the victimexited the red
car. Wiile the victimwal ked to the gold car, Council asked him
for a cigarette. Wwodson then walked up to the victimand fired,
but not hi ng happened. Wodson fired again and the victimfell to
the ground. Hughes, Wodson, Council, and the respondent got
into the gold car and drove away.

Swi der ek deni ed showi ng the respondent the videotaped
statenents of Hughes, Wodson, and Council. Sw derek al so denied
that Roberts prom sed not to charge the respondent if he nade a
st at enent .

Assistant State's Attorney Caren Arnbrust's testinony was

consistent with her testinony at the suppression hearing. During

13
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her testinmony, the respondent's videotaped statenment was played.?®

At the beginning of the videotape, Arnbrust read the respondent
his Mranda rights and gave a "short summary” of the statenent.
The respondent's vi deotaped statenent was consistent with his
statenment to Sw der ek.

The State rested. The respondent’'s counsel noved for a
"judgnment of acquittal.”™ The trial court denied the notion.

The respondent presented the testinony of his nother.
Cherisse W testified the respondent had been di agnosed with
"Attention Deficit Disorder” and was in special education classes
at school. Cherisse W testified that when she spoke to
Det ecti ve Roberts on the phone follow ng the respondent's arrest,
he told her the respondent was in custody because of a stolen
car. Wen she arrived at Area 4, she |earned the respondent was
under arrest for murder. Roberts told her he had advised the
respondent to "put his version on the table.” Roberts also
"stressed at that point that [the respondent] would not be
charged because they had the shooter."” Cherisse W was all owed
to see the respondent, but was not |eft alone with him She
t hought he | ooked scared. The respondent told her Roberts had
prom sed not to charge himif he agreed to give a statenent on

tape. Cherisse W did not request an attorney for the respondent

® The actual videotape is not in the record; only a
transcript of the videotaped statenent has been provided.

14
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because he was not going to be charged.

Betty Jackson, the respondent's grandnother, testified that
her daughter called her around 11 p.m and said the respondent
was under arrest because of a car. Wen they arrived at Area 4,
Roberts told them the respondent was under arrest for nurder
Roberts also said it was in the respondent’'s best interest to put
"his version of what happened on tape" because Wodson, Counci l
and Hughes had nmde vi deotaped statenents. Roberts prom sed the
respondent woul d not be charged if he made a statenent.

When Jackson saw the respondent, he was "sitting *** al
crunched up, biting on his sweater" and appeared to have been
crying. Wen Jackson asked the respondent if he was sure he
wanted to make a statement, he told her he had seen the other
statenents and wanted to put his version on tape. She did not
ask for an attorney for the respondent because he was not going
to be charged.

The respondent rested after Jackson's testinony.

The State called Roberts in rebuttal. Roberts denied
prom sing not to charge the respondent if he nade a statenent.

Before closing statenents, the trial court held a jury
instruction conference. The State presented instructions from
the Illinois Pattern Jury Instructions (IPlI). The respondent's
counsel presented non-IPl instructions that attenpted to define

what accountability was not. The State objected to several of

15
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the defense instructions. The court sustained the objections.

In its closing argunent, the State rem nded the jury that
under accountability, because the respondent participated in a
felony that led to a death, he was responsible for that death
even if he did not fire the gun.

In his closing argunent, the respondent's counsel admtted
t he respondent intended to steal a car the night of January 11
"there is no way of getting around it. *** W are not trying to
suggest you overl ook that, that was wong, we offer no excuse for
that. But just as that's an inproper notive, it does not nake
[the respondent] accountable and responsible for nurder."”

The respondent’'s counsel admtted the respondent "had
know edge of an offense. *** \What he didn't have was the | eve
of participation in that offense.” Counsel conveyed to the jury
that the respondent should not be held responsible for the
victims death; he should be found not guilty of first degree
nmur der .

During its deliberations, the jury sent out a note asking,
"[i]f we find guilty on vehicul ar hijacking, do we have an option
to find [the respondent] not guilty on first degree nurder?" To
answer the question, the court reread to the jury IPl, Crimnal,
4t h, No. 7.02X, "Explanation To Jury That It May Not Find
Def endant CGuilty of Felony Murder and Not Guilty of Underlying

16
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* Illinois Pattern Jury Instructions, Crimnal, No.

Fel ony."
7.02X (4th ed. 2000).

The jury found the respondent guilty of first degree nurder
and aggravated vehi cul ar hijacking.

The respondent's counsel filed a notion for a new trial.
After oral argunent, the trial court denied the notion.

The court sentenced the respondent to the custody of the
II1'linois Departnent of Corrections, Juvenile Division, until his
twenty-first birthday. The court also sentenced the respondent
to a stayed adult sentence of 25 years. This additional 25-year
sentence woul d be inposed if the respondent violates his juvenile
sentence. This tinely appeal followed.

ANALYSI S

The respondent contends his trial counsel was ineffective
because he had a "fundanental m sapprehension of the |law, and, as
a result, repeatedly conceded [the respondent’'s] guilt to the
jury and failed to subject the State's case to neani ngf ul

adversarial testing." The respondent al so contends the trial

* We question how the instruction gave any gui dance to the
jury in light of the question asked. The jury's question
concerned the inverse situation to that of the jury instruction:

whether it could find the respondent guilty of the underlying

felony and not quilty of felony nurder. However, no issue is

rai sed regarding the propriety of the instruction.

17
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court erred when it denied his notion to suppress statenents.
| . Assistance of Counsel
A defendant alleging ineffective assistance of counsel nust
establish (1) the attorney's performance fell bel ow an objective
standard of reasonabl eness, and (2) this deficient performance

prejudi ced the defendant. Strickland v. Washi ngton, 466 U. S.

668, 687-88, 80 L. Ed. 2d 674, 693, 104 S. Ct. 2052, 2064 (1984);
People v. Al banese, 104 IIl. 2d 504, 526, 473 N E.2d 1246 (1984).

A defendant's failure to satisfy either prong of the Strickland

test defeats a claimof ineffective assistance of counsel.

Strickland, 466 U S. at 687, 80 L. Ed. 2d at 693, 104 S. C. at

2064.

When review ng an attorney's performance, this court "nust
i ndul ge a strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance; that is,
t he defendant nust overcone the presunption that, under the
circunstances, the challenged action 'm ght be considered sound

trial strategy.'" Strickland, 466 U.S. at 689, 80 L. Ed. 2d at

694-95, 104 S. Ct. at 2065, quoting Mchel v. Louisiana, 350 U S.

91, 101, 100 L. Ed. 83, 93, 76 S. C. 158, 164 (1955).
"Generally, matters of trial strategy will not support a claim of

i neffecti ve assi stance of counsel unless counsel failed to

conduct any neani ngful adversarial testing." People v.
Patterson, 217 II1l. 2d 407, 441, 841 N.E.2d 889 (2005).

18
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To show prejudice "[t]he defendant nust show that there is a
reasonabl e probability that, but for counsel's unprofessiona
errors, the result of the proceedi ng would have been different."

Strickland, 466 U S. at 694, 80 L. Ed. 2d at 698, 104 S. C. at

2068. "A reasonable probability is a probability sufficient to
underm ne confidence in the outcone" of the proceeding.

Strickland, 466 U S. at 694, 80 L. Ed. 2d at 698, 104 S. C. at

2068.

The Strickland Court also noted that there are sone

circunstances "where prejudice is presuned.” Strickland, 466
US at 692, 80 L. Ed. 2d at 696, 104 S. Ct. at 2067. In United
States v. Cronic, 466 U S. 648, 656-57, 80 L. Ed. 2d 657, 666,

104 S. C. 2039, 2045-46 (1984), the Suprene Court expl ained
"[t]he right to the effective assistance of counsel is thus the
right of the accused to require the prosecution's case to survive
the cruci bl e of neaningful adversarial testing. *** But if the
process loses its character as a confrontation between
adversaries, the constitutional guarantee is violated.” Cronic,
466 U.S. at 656-57, 80 L. Ed. 2d at 666, 104 S. C. at 2045-46.

Qur suprene court adopted this principle in People v. Hattery,

109 I1l. 2d 449, 464-65, 488 N E.2d 513 (1985).
In Hattery, the defendant was charged with nmurder and
entered a not guilty plea. At trial, the defendant's counse

admtted the defendant's guilt in his opening statenent.

19
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Def ense counse

"*We are not asking you to find
Charles Hattery not guilty. At the end
of your deliberations, you will find him
guilty of nurder. W are asking you to
consi der the evidence that you hear
today and in the next few days to
expl ain why he did the horrible thing
that he did. Once you have found him
guilty, we wll proceed and you wl |l
find himeligible for the death penalty.
The question, and the only question
facing you, wll be whether to inpose
the death penalty on Charles Hattery.'"
(Enphasis omtted.) Hattery, 109 II1I.
2d at 458-59.

cl osing statenent; instead, counsel cross-exam ned

did not present any evidence and did not nmake a

the State's

W tnesses in an attenpt to show the defendant was conpelled to

commt the crine.

VWil e conpulsion is not a defense to nurder

it can be "a mtigating circunstance sufficient to preclude the

inposition of the death penalty."” Hattery, 109 IIl. 2d at 459.

The court did not analyze Hattery's ineffective assistance

of counsel

relied on

cl ai mpursuant to Strickland. |nstead,

Cronic, 466 U S. at 659, 80 L. Ed. 2d at

20

t he court

668, 104 S
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Ct. at 2047, for the proposition that when "counsel entirely
fails to subject the prosecution's case to neani ngful adversari al
testing, then there has been a denial of Sixth Anmendnent rights
that makes the adversar[ial] process itself presunptively
unreliable.”

The court found Hattery's trial counsel did not subject the

State's case to neani ngful adversarial testing. "The concession
of defendant's guilt by his attorneys was unequivocal." Hattery,
109 Ill1. 2d at 464. Trial counsel's "strategy--which attenpted

to show that defendant was guilty of nurder but undeserving of
the death penalty--was totally at odds with defendant's earlier
plea of not guilty."” Hattery, 109 IIl. 2d at 464. The comments
regardi ng the defendant's guilt "inpressed upon the jury the

fal se notion that the guilt or innocence of the defendant was not
at issue, but, rather, had already been decided." Hattery, 109
I1l. 2d at 464. Thus, Hattery's counsel was ineffective because
his "actions deprived defendant of the right of having the issue
of his guilt or innocence presented to the jury as an adversari al
issue." Hattery, 109 IIl. 2d at 464.

In this case, the respondent advocates for the application
of the Cronic presunption of prejudice because he contends his
counsel conceded his guilt during opening statenents.

However, "[t]he rule in Hattery nust be narrowy construed."”

People v. Johnson, 128 IIlI. 2d 253, 269, 538 N E.2d 1118 (1989).

21



No. 1-06-0010

It is not per se ineffective assistance of counsel when a
defendant's attorney "concedes his client's guilt to offenses in
whi ch there [was] overwhel mi ng evidence of that guilt."” Johnson
128 Il1. 2d at 269. "In situations where there is overwhel m ng
evidence of guilt and no defense, if counsel contests all charges

he is liable to lose credibility with the trier of fact when it

cones to charges where a legitimte defense exists." Johnson,
128 Il1. 2d at 270. |If defense counsel concedes the defendant's
guilt, "ineffectiveness may be established; however, the

def endant faces a high burden before he can forsake the two-part

Strickland test." Johnson, 128 IIl. 2d at 269-70.

The respondent relies on People v. Chandler, 129 II1I. 2d

233, 245-46, 543 N. E. 2d 1290 (1989), to support his contention
his ineffective assistance of counsel claimneets that burden.

I n Chandl er, the defendant was charged w th nurder
residential burglary, and arson. The defendant admitted to
police he was in the victims honme, but denied killing the
victim At trial, the defense did not present any w tnesses,
even though defense counsel's opening statenent told the jury the
def endant was going to testify. In his closing argunent, defense
counsel admtted the defendant entered the victim s house, but he
did not stab the victim "He concluded, 'l don't think if you
take a realistic view of this that you can find defendant guilty

of nmurder.'" Chandler, 129 IIl. 2d at 239.
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On appeal, the defendant argued he was "denied his sixth
anendnent right to effective assistance of counsel when his trial
attorney conceded defendant's guilt at trial." Chandler, 129
I11. 2d at 241. The defendant, relying on Hattery, argued that
his trial counsel's actions did not subject the State's case to
meani ngf ul adversarial testing.

Qur suprene court disagreed, finding "counsel's remarks did
not conpl etely and unequi vocally concede defendant's guilt."
Chandler, 129 IIl. 2d at 245. Unlike the defense counsel in
Hattery, Chandler's counsel "vigorously argued that the jury
shoul d believe everything [the] defendant told the police,

i ncl udi ng defendant's denial of killing the victim and did not
concede any fact to which defendant did not admt in his
statenments to the police.” Chandler, 129 Ill. 2d at 245-46. The
court "[did] not believe that counsel's statenents, standing

al one, warrant forsaking the Strickland test under the Hattery

anal ysis." Chandler, 129 IIl. 2d at 246.
Though the court ultimately found Chandl er's counsel was

ineffective, it did so under Strickland, not Cronic. Thus,

Chandl er provides no direct support for the respondent's
contention that Cronic should be applied here.
Qur supreme court further explained its holding in Chandler

in People v. Shatner, 174 II11. 2d 133, 147-48, 673 N. E 2d 258

(1996). In Shatner, the defendant was convicted of first degree
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mur der, arned robbery, and arson. The defendant appeal ed,

all eging his counsel was ineffective for failing to present a

defense to the charge of felony nurder. Defense counsel told the

jury in his closing statenent "'if he's guilty of anything, he's

guilty of robbery.'" Shatner, 174 11l. 2d at 143. Shat ner

contended his counsel's defense strategy was "anal ogous"” to the

strategy used in Hattery, because defense counsel admtted to

fel ony murder by conceding the defendant took part in a robbery

during which the victimwas killed. Shatner, 174 Ill. 2d at 145.
The court did not agree. The Shatner court exam ned the

record and found the defendant's counsel was his advocate

t hroughout the proceedings. Thus, the court declined the

defendant's "invitation to discard the two-prong Strickland test

in reviewmng his ineffective assistance claim" Shatner, 174
I1l. 2d at 146. Accordingly, the court exam ned whether defense
counsel's performance fell bel ow an objective standard of
reasonabl eness by conparing Shatner's trial counsel's perfornmance
to that of trial counsel in Chandler

In Shatner, as in Chandler, "defense counsel did not
vi gorously chal |l enge the prosecution's claimthat defendant
participated in the robbery of the victim" Shatner, 174 1Il1. 2d
at 147. However, the court found Chandler did "not nmandate a
finding of ineffective assistance of counsel"” because the

"court's finding of ineffective assistance did not rest
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exclusively on Chandler's counsel's alleged failure to develop a
theory of innocence." Shatner, 174 Il11. 2d at 147. Chandler's
counsel was "deficient because he failed to cross-exam ne severa
key prosecution w tnesses; cross-exam ned others in an extrenely
concl usory manner; and called no witnesses to testify." Shatner,
174 111. 2d at 147.

On the other hand, Shatner's counsel cross-exam ned the
State's witnesses, presented defense w tnesses, and pursued a
trial strategy that sought to "mnimze his client's admtted
i nvol venment in the robbery" by shifting the blane to soneone
el se. Shatner, 174 1I1. 2d at 148. Shatner's "counsel sought to
convince the jury that defendant's mnimal involvenent in the
schenme warranted either a finding of innocence or a conviction
for robbery only." Shatner, 174 111. 2d at 148. Though this

strategy was "risky," it was "perhaps the only strategy which
coul d have been seriously pursued given defendant's adm ssi bl e
incrimnating statenents.” Shatner, 174 II1l. 2d at 148.

"Utimately, it was the defendant's own

statenents, *** and not the actions or

strategy of his counsel, which

under m ned any cl aimof innocence that

def endant may have had. |[If a defendant

enters a not-guilty plea in the face of

overwhel m ng evidence of his guilt, we
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are unw lling to find that his counse
was i neffective sinply because he failed
to contrive a | eak-proof theory of
i nnocence on defendant's behalf. To do
so woul d effectively require defense
attorneys to engage in fabrication or
subterfuge."” Shatner, 174 1Il. 2d at
148.
Here, as in Chandler and Shatner, the respondent has not net

t he hi gh burden necessary to forsake the Strickland test. Though

t he respondent contends the State's case was not subjected to
meani ngful adversarial testing because his trial counsel

"repeatedly conceded [his] guilt to the jury," the record does
not support the assertion that the respondent's trial counsel's
performance was equi valent to counsel's performance in Hattery.
The respondent’'s counsel did not admt anything nore than the
facts of the respondent's statenent to the police. He never told
the jury the respondent was guilty of nmurder. In fact, he asked
the jury to find the respondent not guilty because the "true
perpetrators" of the nurder had been arrested.

The respondent's counsel vigorously advocated for the
respondent before, during, and after trial. Pretrial, the

respondent's counsel noved to quash the respondent's arrest and

to suppress the respondent’'s statenents. At trial, counsel gave
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opening and cl osing statenents, cross-exam ned the nmajority of
the State's wi tnesses, presented defense w tnesses, and objected
often. Posttrial, counsel filed a notion for a new trial
alleging various trial errors.

The respondent's trial did not approach the "adversari al
breakdown of the Hattery proceedi ngs, where defense counsel acted
not as an advocate for the accused, but as a proponent for the
prosecution.” Shatner, 174 Ill. 2d at 146. Thus, we decline to
review the respondent's ineffective assistance of counsel claim
pursuant to Cronic. W wll review the claimpursuant to the

two-prong Strickland test.

The respondent argues his trial counsel's performance was
i neffective, because, as in Chandler, a "m sapprehension” of the
law | ed the respondent’'s counsel to admt the respondent
participated in a felony during which the victi mwas killed.
"However, *** the determ nation in Chandler that counsel was
i neffective was not based sinply on counsel's apparent failure to
conprehend the | aw of accountability. [Ctations.] Rather, ***
counsel's m sapprehensi on of accountability had infected the

entire conduct of the trial." People v. Wllians, 192 I1l. 2d

548, 568, 736 N.E. 2d 1001 (2000).
This case is nore anal ogous to Shatner than to Chandl er.
Here, the respondent's counsel did not dispute the respondent's

participation in the plan to steal a car or that an acconplice
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actually killed the victim Rather, counsel admtted to the
contents of the videotaped statenent and nothing nore. Counsel's
strategy was apparently to try to convince the jury that though
the respondent went to the park to steal a car, his nere presence
when the victi mwas shot was not enough to hold hi maccountable

for the victims death. See People v. Perez, 189 I1l. 2d 254,

268, 725 N. E. 2d 1258 (2000) ("presence at the conmm ssion of the
crime, even when joined with flight fromthe crinme or know edge
of its commssion, is not sufficient to establish
accountability"). In fact, counsel argued the respondent had no
idea a gun was involved until it was "whi pped" out and submtted
jury instructions attenpting to define what actions do not nake
one accountable for the actions of another.

Here, as in Shatner, the proceedings did not |ack an
adversarial character. The respondent's counsel cross-exam ned
the State's witnesses, presented defense wi tnesses, noved to
suppress the respondent’'s vi deotaped statenent during pretrial
proceedi ngs, and objected often during trial. Though the
respondent contends his trial counsel conceded the respondent's
guilt "long before the evidence could have seened overwhel m ng, "
t he respondent's counsel knew the respondent's vi deot aped
statenment was going to be shown to the jury. Instead of
advanci ng a theory of conplete innocence that would be rebutted

by the video, counsel admtted to the respondent’'s know edge of
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the plan to steal a car to contrast the respondent's | ack of
know edge when it came to the hom cide.

Respondent's counsel also attenpted to cast doubt on the
| egitimacy of the respondent's videotaped statenent by exam ning
the detectives and the assistant State's Attorney regarding
attenpts to contact the respondent's parents or guardi ans and an
al l eged prom se not to charge the respondent if he made a
st at enment .

As in Shatner, it was the respondent's "own statenents ***
whi ch underm ned any claimof innocence"” the respondent's counsel
m ght have advanced. Shatner, 174 Ill. 2d at 148. Had the
respondent's counsel argued the respondent was innocent of all
charges, he would have lost credibility with the jury when the
respondent's vi deot aped statenent was played. Instead, the
respondent's counsel admtted to the truth of the statenent,
argued the respondent should not be held accountable for a nurder
in which he did not participate, and repeatedly asked the jury to
find the respondent not guilty.

Vi ewm ng counsel's performance under "the totality of the
circunstances” of this case, the respondent's counsel's strategic
decision to admt to the facts of the respondent's statenent and
not hi ng nore was not unreasonable. Shatner, 174 1Il. 2d at 147.
Thus, the respondent’'s claimof ineffective assistance of counsel

fails.
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1. Motion to Suppress

The respondent next contends the trial court erred when it
denied his notion to suppress statenents when "the record
affirmatively shows [the respondent] did not understand his right
to counsel and therefore could not validly waive it." The
respondent alleges his testinony at the suppression hearing, his
"l'tmted nmental capacity," and the lack of a concerned adult who
hel ped himto understand his rights show that he did not
understand his Mranda rights and, thus, could not have know ngly
wai ved t hem

The State contends the respondent waived this argunent for
t he purpose of his appeal by failing to include it in his

posttrial notion. See People v. Enoch, 122 IIl. 2d 176, 186, 522

N. E. 2d 1124 (1988) (to preserve an issue for appeal, the clained
error must be raised at trial and in a witten posttrial notion).

The respondent responds that counsel's failure to include
this claimin his posttrial notion was ineffective assistance of
counsel. We disagree.

The respondent's posttrial notion argued the trial court
erred when it denied the respondent's notion to quash his arrest
for lack of probable cause, that the jury "conpletely
di sregarded” the testinony of the respondent's nother and
grandnot her, that the State's sole eyewitness did not identify

t he respondent, that the police commtted m sconduct, and that
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the trial court erred when it answered the jury's note. Though
t he respondent's counsel did not include a claimregarding the
respondent’'s all eged m sunderstanding of his Mranda rights, it
is possible that was a strategic decision.

The respondent's notion to suppress statenents was deni ed
after a lengthy hearing and a specific finding that the
respondent was not credi ble. Under the circunstances, it was not
unreasonabl e for the respondent’'s counsel not to include the
claimin his notion for a new trial.

Even were we to relax the waiver rule, the record does not,
as the respondent contends, "affirmatively" show the respondent
did not understand his right to counsel.

The respondent does not deny he was given his Mranda rights
several tines. The respondent al so does not deny he told
Swi derek and Arnbrust that he understood those rights. The
respondent told Swi derek the right to an attorney "neans [the
respondent had] the right to have an attorney" when speaking to
the police. Wen the respondent told Arnbrust he did not
understand the right to have an attorney during questioning, she
explained that right to the respondent several tines.

However, to support his contention the State did not prove
he made a know ng wai ver, the respondent points to his
expl anation of the right to an attorney, "I don't have to talk

unless | want ny | awer here" as proof he did not understand the
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right to an attorney.

When reviewing a ruling on a notion to suppress, this court
"w |l accord great deference to the trial court's factua
findings, and will reverse those findings only if they are
agai nst the manifest weight of the evidence; however, the court
wll review de novo the ultimte question posed by the | ega
challenge to a trial court's ruling on a notion to suppress.”

People v. Braggs, 209 IIll. 2d 492, 505, 810 N E.2d 472 (2003).

Factual findings receive this deference because the trial court

"assessed credibility [and] deneanor." People v. Bernasco, 138

1. 2d 349, 364, 562 N.E.2d 958 (1990).
"The State has the burden of proving, by a preponderance of
t he evidence, that defendant nmade a know ng, intelligent and

voluntary waiver of his or her rights.” People v. Reid, 136 II1.

2d 27, 51, 554 N.E.2d 174 (1990). "Once the State has

established its prina facie case, the burden shifts to the

def endant to show that his waiver was not knowi ng, intelligent or
voluntary." Reid, 136 IIl. 2d at 51. "[I]n order to effect an
intelligent and knowi ng wavier of Mranda rights, a defendant
must have ' " "a full awareness of both the nature of the right

bei ng abandoned and t he consequences of the decision to abandon

it.' " ' " Braggs, 209 Ill. 2d at 515, quoting Bernasco, 138
I1l. 2d at 360, quoting Patterson v. Illinois, 487 U S. 285, 292,

101 L. Ed. 2d 261, 272, 108 S. Ct. 2389, 2395 (1988).
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"I'n determ ni ng whet her a defendant know ngly and
intelligently waived his Mranda rights, a court nust consider
the totality of the circunstances, including the characteristics
of the defendant and the details of the interrogation, wthout
any one circunstance or factor controlling.”" Reid, 136 Ill. 2d
at 54-55; see also Bernasco, 138 Ill. 2d at 368 ("[w] hether a
defendant intelligently waived his right to counsel depends, in
each case, on the particular facts and circunstances of that
case, including the defendant's background, experiences, and
conduct ™).

"[T] he receiving of an incrimnating statenent by a juvenile

is a sensitive concern." People v. Prude, 66 111. 2d 470, 476,

363 N.E. 2d 371 (1977). "[Clare nust be taken to assure that a
juvenile's incrimnating statenment was not the product of
i gnorance of rights or of adol escent fantasy, fright, or

despair." Inre WC , 167 Il1. 2d 307, 328, 657 N E. 2d 908

(1995). A juvenile's "mental capacity *** nust be taken into

consideration in determ ning whether a waiver was valid." WC.,

167 111. 2d at 328. The existence of a "nental deficiency *** is

a factor which nust be considered in the totality of the

ci rcunst ances under which the right to counsel was waived or a

statenment or confession was given." WC. , 167 Ill. 2d at 328.
Though the respondent told Arnbrust he understood the right

to an attorney after she explained it to him the respondent
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| ater said that he did not understand any of his rights. The
respondent clained he only said that he understood his rights
because he was prom sed he was not going to be charged.

At the conpletion of the suppression hearing, the trial
court found the respondent was not credible. The respondent
testified he understood his Mranda rights, he understood sone of
his Mranda rights and he understood the remaining rights after
they were explained to him and that he never understood his
rights, but he said he did because he had been prom sed that he
was not going to be charged if he nade a statenent. Sw derek and
Arnmbrust testified the respondent told them he understood his
rights, could explain his rights, and asked for an expl anation of
the rights he did not understand.

It is the trial court's "responsibility to judge the
credibility of the witnesses, and to consider and wei gh each of
the factors.” Reid, 136 Ill. 2d at 59. Here, after hearing the
respondent's testinony and observing his denmeanor, the trial
court did not find the respondent credible, and instead found a
know ng and intelligent waiver. Considering the totality of the
ci rcunstances, that finding was not agai nst the manifest weight
of the evidence.

The respondent next argues he did not understand his M randa
ri ghts because of his "limted nental capacity."”

The respondent relies on the "Anended Social Investigation
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Report" as "scientific support” for the respondent's all eged
inability to understand his rights. According to this report,
t he respondent was di agnosed with a "level three |earning
disability" and read at a third-grade |evel.

However, nothing in the record suggests the respondent's
third-grade reading | evel prevented himfrom understandi ng
Swi derek's and Arnbrust's oral explanations of his rights.
Additionally, the fact the respondent was in special education
cl asses does not lead directly to the conclusion that at age 15
and after at |east four other arrests, the respondent did not
understand his rights. The report which anal yzed the
respondent's reading |level also stated that the respondent's
academ c difficulties were because of his truancy and that his
current teacher though the respondent was a "bright kid" who
under st ood "abstract things."

The respondent next contends his statenents shoul d be
suppressed because no "concerned adult" hel ped himto understand
his rights.

However, the record indicates the respondent spoke to
several concerned adults. The respondent spoke to his
gr andf at her and youth officer Parsons before making any
statenents. After the respondent made his initial statenents,
but before the videotaped statenent, he spoke to both his nother

and grandnother. The record indicates the respondent's
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grandnot her was in the room when the respondent was given his
M randa rights before making the videotaped statenent. The
respondent’' s grandnot her heard the respondent state he understood
each right and the respondent’'s explanation of each right in his
own words.

The trial court's determ nation that the respondent
know ngly and intelligently waived his rights was not agai nst the
mani f est wei ght of the evidence. W therefore conclude the
respondent's suppression notion was properly denied.

CONCLUSI ON

For the reasons stated above, the decision of the circuit
court of Cook County is affirned.

Affirmed.

CAHI LL, P.J., and R GORDON, J., concur
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