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JUSTICE McDADE delivered the opinion of the court:

Plaintiff, PRA 1ll, LLC (PRA), is in the business of buying and collecting bad
credit card debts. Defendant, Cheryl Hund, had entered into a credit card agreement
with Associates National Bank and agreed to pay interest at 20% on unpaid balances.
PRA acquired Hund’s debt by assignment and sought to recover it, charging the same
rate of interest as had its predecessor in interest. PRA filed a complaint against Hund
to recover the debt, including interest accumulated at the original rate after PRA
acquired the debt. Hund filed a counterclaim alleging that by charging interest on the

debt it acquired in excess of 9%, PRA violated the lllinois Interest Act (815 ILCS



205/0.01 et seq. (2004)), the Consumer Fraud and Deceptive Business Practices Act
(Consumer Fraud Act) (815 ILCS 505/1 et seq. (2004)), and the Fair Debt Collection
Practices Act (FDCPA) (15 U.S.C. §1601 et seq. (1988)). The parties filed a stipulated
motion to dismiss PRA’s first-amended complaint to collect the debt, acknowledging
PRA’s statutorily-required payment of Hund’s costs (735 ILCS 5/5-114 (West 2004)). In
that motion, the parties stipulated that Hund’s counterclaim remains pending. The trial
court granted the parties’ motion. Because Hund’s counterclaim is based on an
independent statutory cause of action (see, e.g., Stepney v. Outsourcing Solutions, Inc.,
No. 97 C 5288 (N.D. lll. 1997)), we hold this appeal is not rendered moot by PRA’s
voluntary dismissal.

PRA filed a motion to dismiss Hund’s counterclaim on the grounds it was entitled
to collect interest at the rate specified in the charge account agreement between Hund
and her credit card issuer. The trial court adopted the reasoning in Olvera v. Blitt &
Gaines, 03 C 6717 (N.D. Ill. April 26, 2004). There, the court stated that "the Illinois
Interest Act regulates the origination of loans and credit agreements by lenders and
creditors. It does not deal with the interest an assignee who was not an original party to
the credit agreement can charge on a matured debt." Olvera, slipop.at . The
court found that PRA was not an original party to the credit agreement and granted
PRA’s motion to dismiss Hund’s counterclaim. Hund appealed. For the reasons that
follow, we affirm.

ANALYSIS

This case requires us to construe several provisions of the Interest Act (815 ILCS

205/0.01 through 9 (West 2004)). "Canstruction of a statute 1s a matter of law, which 1s reviewed
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ze nove." Hines v. Department of Public Aid, 357 Ill. App. 3d 225, 228 (2005).

In ruling upon a motion to dismiss, a trial court accepts as true all well-pled facts,
as well as all reasonable nferences favarable to the party opposing the motion which may be
draum from the facts. Eeitation. ‘The court does not, however, accept as true mere

conclusions of law or fact. c’tatlﬂﬂ- 1;19 grant of a motion to dismiss will be reviewied on

a ae novovasis.  Lane v. Anoerson, FHS hi. App. o 256, 263, 802

N.e.2:1278. 1284 2004 .

On December 9, 2005, the United States Court of Appeals for the Seventh Circuit
affirmed the Northern District’s decision in Olvera, holding that "section 5 of the Illinois
Interest Act does not affect the common law rights of assignees." Olvera v. Blitt &
Gaines, 431 F.3d 285, 289 (7th Cir. 2005). PRA filed a motion to cite the Seventh
Circuit’s decision as additional authority to this court. We granted that motion, and in
response, Hund submitted to this court her petition for rehearing or rehearing en banc
filed with the Seventh Circuit in Olvera. "lmnois courts are generaily not bound by federal court
decisions construmg Bmois statutes that do not mvoive federal questions. Sl Becurmes. v. Bank of
Ewarasvme, No. 5-0MM-0651, sup op- at 16 Novemper H, 2005 . Although we agree
with the Seventh Circuit’s interpretation of the scope of section 5 of the Interest Act, we
note that our decision today is not reliant upon that court’s reasoning.

1. Whether PRA, as Assignee of the Original Creditor, May Collect the Same Interest as
the Assignor

Hund argues that PRA was not permitted to collect interest in excess of 5% or
9% because lllinois law requires statutory authorization before any entity may collect
interest and none of the statutory provisions authorizing the collection of greater interest
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apply to PRA. Hund renes on section B of the Interest Ar:t 8IS ILCS 205 5 MEt
2002 sor ner position that no entity may collect Mterest unthout express statutory authorization-
SBection B reads as follows
o person or corporation shall directly or indirectly accept or receive, i money,
N, tion shall directly directly t y,
goods, discounts or thing n action, or in any other way, any greater sum or greater value

for the loan, forbearance or discount of any money, gﬂﬂdS or thing in action, than Is

expressily authorized by this Ar.'t or other laws of tis Srate. BIS ILCS 205 5
Wis: 2002 .
An ‘BSS’gﬂmEﬂt DpErBtES to transfer to the HSElgnEE all of the ass:gnar 5 ngnt, title or interest in

the thing BSSlgﬂEﬂ. c’tﬂtlﬂﬂs- 1;19 assignee, l'ly acquiring the same rights as the assignor, stands in the

shoes of the assignor.’ aammyn/ty Honk or brreater eoria v. Larter, 2823 In. App. a0 505,
S08. 669 N.B.2: 1317, 1319 1996 . quoting 4y re Bstate o Martnex. O I App.
3« 621, 629, Y88 N.E.2,: 1332, 1337 1986 . Despite this well-estabiished rule,
Huna argues the phrase n o person or corporation n section 5 or the Interest Ant should be given 1ts
plam and Iiteral meaning to include assignees- DHA would then be prombited from collecting interest unless
expressly authorized by the Interest Ant or other laws of this State.
SBections & and M of the Interest Ant address what interest an entity may charge- Those
sections read, in pertment part, as follows
Lreditors shall be allowed to receive interest at the rate of five 53 per centum
per annum for all moneys after they become due - BIsSlLCs 205 2 Mst
2002 .
In an written contracts it shall be lawful for the parties to stipulate or agree that

9 per annum, or any less sum of mterest, shall be taken and paid upon every 100 o«
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maoney loaned or in any manner due and ounng from any person to any other person or

corporation in this state, and after that rate for a gri earler or /ess sum, or for a /ﬂ”!ﬂr aoar

shorter tume, except as hrerem provided. Bmpnasis agged. 8IS LS 250 4 1

Wes: 2002 .

Based on the foregong, absent an agreement between the parties, linois 1aw permits creditors to
collect s mterest on unpaid debts. par ties may contract for up to 9 mterest unthout restriction or for
a gri eater sum of interest than 9 subject to certamn restrictions found in section q of the 'ﬂtEr est Aﬂt-
Sectuon M states generally that  t he maximum rate of mterest that may lawfully be contracted for 15
determmed by the law apphicable thereto at the time the contract is made- 8IS ILCS 205 41

WWest 2002 . Secton Y2 or e Interest Act goes on 1o state as folows
On a revoiving crednt It IS lawful for any bank or a lender hcensed under

the Bﬂnsumﬂr F’naﬂﬂﬂ Aﬂty the cﬂ"sumer 'nsta”mﬂnt '-Dan Aﬂt or the SBIES F’"anﬂe

AgEnGyAﬂt to receive or contract to receive and collect interest in any amount or at

any rate agreed upon by the parties to the revolving credit arrangement- 815 LGS

205 4.2 We.: 2002 .

But Hund argues pnA may not take advantage of section Y& pecause 1t 15 not a lender-
pnA responds that the Interest Al’.‘t does not apply to It at all for the same reason It Is not a lender-
pn/‘ cites, mter ana, doomputer Saes Lorp. v. Bovsoncios Farms, fc., 190 . App. -Bd
88, 392 54H6 N.B.2: 761, 763 1989 . wnch stated that  the usury statute

q"ﬂtlng section q of the 'ntEr est Al'.'t apphes ﬂﬂ/_l/ to those contracts which in substance involve a loan of
money or forbearance to collect money due-  Bmpnasis adoed. Hlousonelos, as du the other cases
pn/‘ cited in support of this proposition, distinguished between credit purchases of property, goods, or

services, and credit cards which may be used to make loans or advances n lender—debtor transactions- See,
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e-g-. Jormson v. Bears Boeowck  Lo., M In. App. 30 838, 850, 303 N_.E.2: 627.
637 1973 . Those cases aud not, however, address assignees of lenders that 1Ssue credit cards.-
Ar:curdmg to Hund, the arqument that the Interest Al’.‘t does not apply to assignees such as
pn/‘ 1s belied by the leqisiature’ s grant of imited authority to assignees to collect nterest above S _
ﬁE first exception for assignees, accor dlng to Huﬂd' Is found Iin section e hsted above- ﬁE second 1S In
section "'.2 of the 'ﬂtEr est Aﬂt' which gri ants sales finance agencies the author ’ty to receive and collect
mterest in any amount. SEE 8'5 'Lcs eﬂs "'.E MS!‘ EDDE - Huﬂd argues that a sales
finance agency 1s, by definrtion, an assgnee- Section & of the BSaies Fnance Agem:y Ant 205
ILCS 660 2 yl/est 2002 defnes a sales finance agency as a person engaged m this
statE' m whole or in part, in the business of pur t.'nasmg retail installment contracts, retail char ge
agri eements or the ﬂutstaﬂd’ﬂg balances under such contracts or agr eements entered into in this statE-
Thus, Hund concludes, because the legisiature speciied the circumstances under which an assignee may
collect interest above the statutor Yy r ate, under the doctrine of express/o ums est exclus/o alterns, it
necessarily excluded all others.
Hund aiso cites MNesr v. aprtar Aﬂqﬂlsﬂ‘lﬂﬂs M?ﬂagemenl Lo, ASS F. 3. I8,
H20 7w Cr. 20023 . wneren the plantifs alleged that the purchaser of ther delinquent credit card
accounts violated the Truth m Lending Ant IS U.S.C. 51601 2000 by not providing montnily
statements. ﬁE court found that n either cﬂngrESE nor the FEdEra’ nESErVE made the pﬂl’f.'y choice here
to extend the duty to send monthly statements to purchasers of delinquent accounts. Ner, 352 F. 3
at "2'- ﬁE court refused to read such a requirement into the 1;'uth m '.EﬂdmgAl:t because, where the
statute in question specHically address es the circumstances of an assignee s obiigations  , we do not look
to the ‘normal rule’ that an assignee assumes the duties of the assigning party- MNerr, 352 F_23d at

"E'- HEI‘ (/4 Hl"lﬂ argues that since the 'nter est Al’.‘t spemnr:ally addresses the circumstances of an
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assgnee’s right to collect mterest, this court should not look to the normal rule that assignees stand n the
shoes of the assignor and, in this case, would be permitted to char ge the same rate of interest as the
assignor-

pnA argues that, even if the 'ntEl‘EStAt.‘t does apply to 1t, under section s It was entitied to
collect interest at the rate provided for mn the origmal credit card agreement-  Hund does not argue that
pn/‘ attempted to collect a greater rate of mterest than provided in her original credit card agreement-
pn/‘ relies on the language n section 5 that states no entity may collect mterest unless authorized by

other laws of tms State. See BIS ILCS 205 5 Wes: 2002 . PHA contends that the
common law governing ass’gﬂments constitutes other laws of this State and that under the common lawl of
ass’gnments, the assignee does stand in the shoes of the assignor wnth respect to the ass’gned r lghts- Hund
disputes that claim, assertlng that section 5 s reference to other laws of this State does not include the
commaon law of ass’gnments. Hund claims the hlstnry of section 5 shows that the reference to ‘ﬂtnEr lawis
of tus State’ replaced a st of statutory sections wihich was getting excessively long, and has nothng to do
wnth the common law rEgardlng assignees. 'n support of her position, Hund also argues that ¥ the common
law of ass’gﬂments Is incorporated into section 5' the Imited author, ’ty gr anted assignees to collect interest
found m section & of the Interest Ant BISILCS 205 2 yl/est 2002 wouid be rendered
moperative- sEﬂt’ﬂn E of the 'ntErEstAEt reads, in pertinent part, as follous
In the absence of an agreement between the creditor and debtor govermng interes charges,

vpon 2300 days written notice to the debtor, an assignee or agent of the creditor may

charge and collect mterest as provided in this Section on benalr or 7 creaitor- EBmpnhasis

awes. BIS ILCS 205 2 Wes: 2002 .
Hund adnuts that collection agencies may take assignments of debts and sue i therr own name, but asserts

that pM was not charging interest on behalf of anyone, so this section does not heip It
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m hotd that the Interest Ant apphes to assignees of debt that unsh to continue to collect interest
on those debts. Hund dd not contract unth pm for the payment of interest on the debt it acquired-

Munois courts nave long held that mterest 1s not recoverable unless contracted for or authorized by statute.-

Lunons Srate Tow Bignuay Autnory v. Hertage Srangora Bokx — Tust Lo, 250 Ii. App. Fa
665, 687. 619 N.E.2:1321. 1335 1993 . citng Devartment o¢ Fansportaton v.
New Contury Bogmeermg  Devewpment Corp.. DT hi. 8a 3H3, 353, YSH N.E.2y
635, 64H0 1983 . S aiso Bokesice’s Srorage P¥Vorenouses, . v. Lty or Cocaga,

269 L. HE80 483 17 N.e2:«1. 3 1938 . Am::ardmgly, # the Interest Ant contamned

a hmitation on the amount of interest an assignee could charge, that initation would be enforceable against an
assignee that was not a lender as defmed m the statute.

However, any nmitation upon an assignee as 1t relates to charging nterest on a matured debt at the
rate 1t wiould be permitted to charge if it had originated the credit agreement would not have to be separately
stated for assignees-. Whis i1s true because i the phrase other laws of this State n section B of the
Interest Act does not include the common law of assignments, then, absent an agreement between the
debtor and the assignee, the assignee would be hmited to B nterest. Theresore, we need not determine
whetner, speciically, section .2 appnes to pﬂ/l-

pn/‘ does not contend that it may collect the interest agreed upon m the revolving credit
arrangement n 1ts own right- INlo agreement as to a revoiving credit arrangement or an interest rate exists
between Dn/l and Hund, and therefore section Y2 1s mappncabie to this sitvation- Smnarly, section H
of the Interest Act 1s mappicable- That section also addresses what rate of mterest the parties may agree
upon- Agam, pnA and Hund do not have a written agreement as to the debt n question. ‘The oniy
question remaimng, therefore, IS, i the phrase other laws of tms State does not include the law of

assignments, does section B of the Interest Act profubit pn/‘ from coliecting the mterest Huna agreed
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to on the debt pnA anqmred?

Hlund' s argument that the phrase other laws of this State does not nclude the common law of
assignments 1s unpersuasive- ‘'State law' mcludes common law as well as statutes and regulations-

Forner v. Brunsunck Borp., 239 hi. App- 30 B85, 891, 607 N_B.2: 562. 567

1992 reectng clam, for purposes of preemption of state recreational boat safety regulations by federal
act, that a common law clamm 15 not the equivalent of a law or regulation , citng &oponone v. Lggetr boroup.
.. 505 US. 504, 522, 120 L. B.. 2: 407, 426, 2 S. C:.. 2608,
2620 1992 w £ have recogmized the phrase 'state law' to include common law as well as statutes
and regulations- Indeed just 1ast Term, the Gourt stated that the phrase *  all other law, mcludng State
and mumcipal law ' does not admit of a distinction - - - Between positive enactments and common=Ilaw rules
of nabmty - INlor 1s Hund s argument that Ainding assignees may charge the same interest as ther
assignors renders section & of the Interest Act moperative persuasive- The purpose of section 2 is not to
vest an assignee unth hmited authority to collect mterest as Hund argues. The rignt of the assignee to
collect mterest derives from the assignment from the creditor- ln addition to setting the rate of mterest,
section & does, however, create a requirement for <30 days' written notice before an assignee may
exercise the right obtained by a vahd assignment-

Mnreuver, the legisiature recognized the assignability of a creditor’ s rights n section & of the
Interest Act. ‘There, creditors' assignees and agents are granted express authority to charge and collect
the same mterest afforded creditors m the Ant. A n assignee or agent of the creditor may charge and
collect nterest as provided mn tis Section on benaif of a creator- 8IS ILCS 205 2 MSt
2002 . Hund argues PHA was not collecting interest on behalf of the credit card i1ssuer, but that
conclusion 1s a not relevant to the question of whether the common law of assignments 1s part of the

Interest AG!’, and b called nto question by the legisiature’ s use of assignee and agent m section -
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ks, as Hund suggests, tmis section 1s only appiicable when the third party 1s collecting interest for the direct
benefit of the orignal lender, then agent would have been sufficient- However, the legisiature chose to
mnclude an assignee as a party that may charge and collect the mterest provided m the Interest Act. The
legisiature I1s presumed to know what an assignment 1s and that, as a result, the assignor would extinguish its
right to the benefits of the loan agreement, ncluding the mterest- Whus, 1t appears that the phrase on behalf
of a creditor n section & 15 mere surplusage-

Finany, Hund characterizes the trial court's holding as creating an exception to section 5 of the
Interest Act for assignees and argues that 1ts reasons for creating such an exception are untenable- The
court did not, however, find that section 5 contaned an exception for assignees. It found tnat the Interest

Ant simply did not apply n tms case- INonetneiess, Hund argues that such an exception 1s mconsistent
unth the text and mstory of section 5 and 15 n derogation of the pubnc poncy of tms state. Hund s textual
argument 1s that stated above r.£-, section 5 contans a broad proscription agamnst the collection of interest
wnthout explicit statutory authorization, no such authorization apphes to pﬂ/l, and Dn/l may not charge
the same interest as its assignor because section 5 does not incorporate and n fact defeats the common law
of assignments- KFor the reasons stated above, we disagree-

Hlund aiso claims that the court's ruling usurps the legisiature's prohibition on the transfer or
assignment of ncense rights- Hund s argument i tmis regard 1s based on the requirement that a sales finance
agency be icensed and that those hcenses are expressly made nontransferable- However, wnie Hund argued
that a sales finance agency 1s a fype of assignee governed by the Interest Ant, her argument tacitly admits
that it 1s not the omly assignee governed by the Interest Act. Hlund does not argue, nor do we find, that
any language m the Interest Ant requires the assignees referred to n section & to be hcensed- The
Interest Act, therefore, speciically provides that an unlicensed assignee of a creditor may charge nterest

as provided in the Act. Am:ardmgly. Hlund' s argument that the court's rulng results n an impernissible
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transfer of the rights of a icensee to an unregulated entity in violation of public policy must also fail-
m hoid that pnA was entitied to seek mterest on Hund s debt in the same amount as the origmal
creditor from wihom Dn/l acquired the debt-

2 mgtner pnA Vwiated the Far Dent Gonection Pracuces Act FDGDA or the Bmnois
Lonsumer Frava Ant by Attemptmg to Gonect the Same Interest Hlate as the Origmal Issuer of
Hund s Gredant Gara

Hlund argues that a debt collector who attempts to collect usurious nterest violates the FDBD/I-
Specinicany, Hund aneges pﬂ/l violated section 1625 1 of the FDBDA ISUSLC.

SI6G92: 1 1988 . wnch reads as follows

A debt collector may not use unfair or unconscionable means to collect or attempt

to collect any debt- yl(tlmut hmiting the general apphcation of the foregoing,. the follounng

conduct 1s a violation of this section
1 'The conection of any amount ncluding any nterest, fee, charge, or expense ncidental
to the principal obligation unless such amount 1s expressly authorized by the agreement

creating the debt or permitted by law.-

Addmunally, Hlund charges DHA unth violating section IB2e 2 of the FDBPA [
USC SI6g92: 2 1988 wnch reads as follows
A debt collector may not use any false, deceptive, or misleading representation or
means in connection unth the collection of any debt. yl(tnaut hmiting the general apphcation

of the foregomg, the follounng conduct is a violation of this section

e 1;"! false representation of==- A the character, amount, or legal status

of any debt or B any services rendered or compensation which may be
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lawfully received by any debt collector for the collection of a debt-
The Federal Trade Gomnussion pubhshed staff commentary on the FDBP/I- Heievant to this
appeal, the commentary stated as follows

A debt collector may attempt to collect a fee or charge m addition to the debt if either a

sic the charge Is expressly provided for m the contract creating the debt and the charge Is
not prombited by state law, or B the contract 1s sient but the charge 1s otherunse

expressly permitted by state law- Gonversely, a debt collector may not collect an additional
amount i either A state law expressly prombits collection of the amount or B the

contract does not provide for collection of the amount and state law 1s siuent- Mouce v.

MNironzr Tox Fonong, L.D., 225 F.23q 379, YO8 n.-32. quotng 53 Fed.

Aey. 50.097, 50108 ci+. Marcn 20, 1978 .

pn/‘ does not allege the existence of a contract between it and Hund for the interest it sougnt.
However, as previously aiscussed, under Imnois 1aw, pn/‘ Is permitted to charge the same mterest as Its
assignor- 'Therefore, under the staff commentary to the FDBDA, pnA may collect the interest-

Hlund aiso argues that she 1s entitied to reies based on pn/"s alleged systematic assessment,
collection, and reporting to credit bureaus of excess mterest- Hund states that pn/"s action Is
contrary to public policy and that, accordingly, she 1s entitied to reies under the Gonsumer Frava Ant. In
Hovinson v. Toyota Motor Crear LBorp., 2001 . 24 O3, Y17-18, 775 N.E.2. 951,
960 2002 . the supreme court held that recovery may be had under the Gonsumer Fraud Act for

unfar conduct. w hether the conduct offends public policy Is one of three factors cited unth

approval n #Feaerar Traove boomm n v. Sperry  Hotcrmson Go., HOS U.S. 233, 2449 0. 5,
L By 2:170,. 179,. 5, 92 S. C:- B98, 905 n. 5 1972 . as consuered by the

Federal Trade Gommission n measuring unfarness. Moomson, SO0 I. 2a at HI7-18. 775
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".E.Ed at 950—5'. 1;18 ”ﬂﬂlllﬁﬂll court held that ‘ a Il three criteria do not need to be satisfied to
support a Ilndmg of Uunfairness. A practice may be unfair because of the degree to which 1t meets one of the
criteria or because to a lesser extent 1t meets all three- ‘ ”ﬂﬂll‘lsﬂll, EB’ 'll. Ed at .'"B, 775
".E.Ed at ss', quntmg cllﬂsﬂll'ﬂ Mﬂl‘l_‘qﬂyﬂ EEI'WEES, ﬂlﬂ. Ve ontes, 223 Bnnn- 80,
106, 6I2 A- 2q N30, IH3-4HY 992 . Hund makes no argument concerning the remamning
two sperr_ll factors nor does she argue the degree to which Dﬂ/l’s conduct violates public policy-
negardless, because Dﬂ/l did not collect excess interest, 1t did not violate public policy as stated in 'lhnms
law, and, consequently, this argument must fail-
CONCLUSION

m find that ' the 'nterest Act does apply to assignees of debt that unsh to continue to collect
interest on those debts & because no agreement exists between Dﬂ/l I ana Huna regarding this debt
or the interest to be cnarged, neither section ", nor section "'.E Is applhicable in this case and 3 the
phrase other laws of this State m section 5 mcludes the 'lhnms common law of ass:gnments- VVE also
find no violation of the FB"‘ DEl'lt cnllectmn prantmes Al’:t or the cnnsumer Fraud Al’.‘t occurred
because of pnA "' s attempt to coliect interest at the same rate as Its assignor, ASSDL‘IB!’ES Natmnal
Bank. Accoramgyy. the trial court’s order granting PRA’s motion to dismiss Hund’s
counterclaim is affirmed.

Affirmed.

SCHMIDT, P.J. and O’'BRIEN, J., concur.
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