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JUSTICE GREIMAN delivered the opinion of the court:

Plaintiff Joseph J. Sparks filed a third amended complaint alleging willful and
wanton conduct in the prosecution of an adversarial proceeding against defendants
Dereck Starks and Thomas Tranckitello and the City of Chicago, which employed
Starks and Tranckitello as police officers. The trial court dismissed plaintiff's third
amended complaint for failure to state a cause of action pursuant to section 2-615 of the
Code of Civil Procedure (735 ILCS 5/2-615 (West 2004)) because lllinois law does not
provide an independent cause of action for willful and wanton conduct and because
plaintiff failed to adequately plead a cause of action under the Local Governmental and
Governmental Employees Tort Immunity Act (745 ILCS 10/1-101 et seq. (West 2004))
(the Act), which protects public employees from liability for acts or omissions in the

execution or enforcement of the law, but excepts from immunity those acts and
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omissions that constitute willful and wanton conduct, when he failed to allege that
Starks and Tranckitello were engaged in law enforcement duties at the time of the
allegedly tortious conduct.

(1 )] appeal, plaintiff contends that mis third amended complamint was improperly dismissed because
Tinais recogmzes unliful and wanton misconduct as a cause of action independent of the Ant and,
alternatively, because the Act’s requirement that plamtief show that Starks and Tranciitello were engaged in
law enforcement duties 1s a proof requirement, not a pleadmg requirement.

1;"5 action arises from a '999 mternal mvestlgatmn Dy the anagn police department the
Department - ﬁat anEStlthllJﬂ arose from B"Egﬂﬂﬂﬂs that plaintiff, in his t.'apamty as a gang crimes
specianst unthin the Department, nad engaged in several acts of misconduct, including failing to take action on
felomes he untnessed.- Starks, a sergeant m the Department’s mternal affairs division, conducted the
investigation under the supervision of t'am:kltelln, a police heutenant. Am:nrdmg to plamtlli s complaints, n
his investigative file, S'tarks mdicated that plamtiff had asked an assistant State’ s Attnrney ASA to
reduce criminal charges against a confidential nformant.- However, Starks and Tranckitelo nad receved a
letter from the ASA indicating that plaintiff had not asked for the reduction in charges- Biamuss alleged
that defendants conspired to hide the letter.

As a result of the investigation, plaintiff was suspended without pay mn @ctober EBDE, and the
police board imtiated proceedings against him seeking his dismissal- Durmg a disciphnary hearing regarding
another officer, the letter came to light, and defendants then appended to the investigatory file a report
mentioning the letter- Biamtss alleges this report was fraudulently backdated- The proceedings agamnst

plamtif were eventually concluded i his favor and he returned to the police force-

Soon thereafter, plaintiff left the force and filed his first complaint, alleging malicious

o
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prosecution and civil conspiracy as to the defendant officers and the City of Chicago under the
doctrine of respondeat superior. The circuit court granted defendants’ motions to dismiss the
complaint because plaintiff did not allege special damages—damages above and beyond the
normal expense and inconvenience of defending an adversarial action—a required element of the

tort of malicious prosecution. See Thomas v. Hileman, 333 Ill. App. 3d 132, 136 (2002).

Plaintiff then amended his complaint to add the allegations that he was constructively discharged
and that he had sought psychological counseling and care as a result of the proceedings. The
circuit court also dismissed this complaint, finding that plaintiff still failed to plead special
damages. Plaintiff’'s second amended complaint was identical to his first amended complaint
except that it alleged that Starks and Tranckitello engaged in “willful and wanton conduct” in
prosecuting the proceedings against him, instead of alleging malicious prosecution. Plaintiff’s
third amended complaint was filed prior to the circuit court taking any action on the second
amended complaint. The third amended complaint added one additional factual allegation
against Starks and Tranckitello, but was otherwise identical to the second amended complaint.
The circuit court dismissed the third amended complaint in May 2005, finding that willful and
wanton conduct is only recognized as an independent tort under section 2-202 of the Act (745
ILCS 10/2-202 (West 2004)) and that plaintiff had failed to allege that defendants were engaged
in law enforcement duties at the time of the prosecution, which therefore meant the complained-
of activities were outside the ambit of Act. Plaintiff appeals from the dismissal of the third
amended complaint.

We find that, contrary to plaintiff’s contentions, there is no common law tort of willful
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and wanton prosecution of an adversarial proceeding independent of the Act and, moreover, that
the Act does not create such a cause of action.

1;"5 court reviews the trial cour t’S grant of a motion to diSmISS OF 10V0x VEI' non v s::huster I'd

179 . 24 338, 344 1997 .
myul and wanton nisconduct 1s essentially an aggravated form of neghgence, regarded as a hybrid

between conduct considered neghgent and conduct considered mtentionally tortious- Beasiey v. Sit. Mary’_s

Hospital of Gentrana, 200 1. App. 3q 1024, 10:35-36 1990 Krvitskie v. Gramiett,

2301 I App. a3u 705, 707- 708 1998 . linos courts have consistently held that there 1s
no separate and independent tort of unllful and wanton misconduct m the common law of this state. Ziarko v.

Soo Line A.A. Co.. 161 In. 2: 267, 274 1994 ., citing Morrow v. L. A. Gowschmit

Assnmates, Inc., HE2 1. 2. 87 1986 Mm:klaw v Jonn Marshall Law Scnooi, 176 I

App. I« 886 1988 . Because lnos 1aw does not ook favarably on wrongful prosecution suits,

plaintiffs may only recover for the wrongful prosecution of an adversarial proceeding by properly alleqing and

proving the elements of malicious prosecution.- Berin v. Nlathan, G4 1. App. 3a GHO, U7

1978 Danione vo Demos. 59 . App. 3o F28, 331 1978 Doarker v- Lent, 167 I

App. e 27, 30 1988 . Put another way, Munois courts do not recognize a cause of action for
the unilful and wanton fiing of a lawsuit-
'The cases cited by plaintiff plainly do not support his allegation that a separate cause of action for

unliful and wanton prosecution exists m Iinois. @zik v. Garamms, <IHS In App. 34 502

2003 ., Fatlgatn Va v'llage of nlymma Fiewus, 281 L. App. Fa BH7T 1996 ., and Doe v.

Gawmet Gity, 161 li. 24 374 199 , cach stand for the proposmion that section 2-202 of the

Ant, which excepts from immunity unilful and wanton conduct committed by a public employee in the

g
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enforcement of the law 7HS LGS 10 2-202 mgt 200" ., provides an exception to the
public duty rule, which provides that police officers are not hable for failure to provide police praotection

DeSmet v. Gounty of Hock Isiana, 219 In. 20 497, 506 2006 . and to secuon H-102

of the Ant, which provides that officers are not hable for failure to provide police protection and for failure to
provide adequate ponce protection 7459 LGS 10 Y-102 mgt 200 ., wnhen the pubic

employee’' s conduct 1s unliful and wanton- Mnreaver, tne Doe noiding, wmicn 1s cited by zik and Faugata

m support of ther holdings, has been repeatedly criticized and hmited. See, -2, - DeSmet, 219 6. 24
at 519, 521-22 noting that “&s IS a fact-speciic application of section &8-S0 that bears some
striking similarities to an apphcation of the special duty exception to the pubhc duty rule,” which requires that
the offending conduct occurs when the plaintiff 1s under the direct and immediate control of the defendant
police officer, and finding that section £2-202 did not aperate m that case as an exception to section -
IO because the DeSmet defendants did not execute control over the plaintif -

m further find that the Act does not create a willful and wanton prosecution cause of action. As
stated above, section B~ of the Act mmmunizes pubhic employees from suits arising from acts

committed in the course of law enforcement duties unless those acts constitute “ll"”'FHI and wanton Gﬂﬂduﬂt-”

745 ILCS 10 2-202 mgt 200 . The statute defines “wiliful and wanton conduct’ as “ a
course of action which shows an actual or deliberate intention to cause harm, or which, ¥ not intentional,
shows an utter indifference to or conscious disregard for the safety of others or ther prnperty.” Hs
ILCS 10 1-210 mst 200 . However, in the Act, the legisiature specifically provides that
the purpose of the Act I1s to protect public employees from liabiity arising from the operation of government

and the Act “grants only immunmities and defenses.” THS LGS 10 1-1011 mgt 2004 .

Empucit m this declaration 1s the leg:slature’s intent that the Act does not create new habilities that did not

vg-
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previously exist in commaon lau- Bee vgsey v Bnicago Housing Authnnty, ™S 6. 2 Hod, 2

1991 Horren v- Gty of Gnicago, IS . App. Fe U228, U35 1986 Goodkngnt v-

Braina, 197 I App.ﬂd 319, 327 1990 . Twus. the Ant does not create a cause of action
of unliful and wanton prosecution. Am:nrdmgly, 1t 1s iImmaterial whether plaintiff alleged that SBtarks and
Tranckiteno were engaged i law enforcement duties i nvestigating plamtif s conduct, because there Is no
independent cause of action for uniliful and wanton prosecution and because the Act does not create such a
cause of action.

In our view, plaintiss essentially seeks to create as a separate and ndependent tort “unilful and
wanton prosecution,” which would apply to public employees covered under the Ant, and which would have
lower burdens of pleading and proof than the common law tort of malicious prosecution that apphes to the
public at large- m do not recagnize such a cause of action- The mere fact that Starks and Tranckiteno are
public employees does not mean that plaintiff can avoid the burdens of pleading and proving the elements of the
underlying tort of malicious prosecution- The circunt court correctly dismissed plamtif s third amended
complamt.

KFor these reasons, we affirm the Judgment of the trial court-

A-FI"‘mEd.

CAMPBELL and MURPHY, JJ., concur.



